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KNOXVILLE,  SEPTEMBER  TERM,  1887. 


Dougherty  v.  Chesnutt. 
{Knoxville.     September  27th,  1887.) 

I.   Lease.     Description  of  leased  premises,     **Rose  Hiir''  farm, 

A  written  lease  of  realty  which  describes  the  leased  premises  as  "all 
the  right  to  quarry  marble  on  the  farm  of  Henderson  Fudge,  known 
as  Rose  Hill,"  but  not  showing  the  State,  county,  or  civil  district  in 
which  the  farm  is  situated,  is  nevertheless  valid  between  the  parties, 
and,  after  registration,  as  against  subsequent  purchasers  from  the 
lessor,  if  on  the  face  of  the  lease  it  is  shown  that  both  parties  thereto 
reside  in  the  same  county,  and  it  is  proved  that  a  farm  lying  in  that 
county  had  been  owned  by  the  lessor  named,  and  was  known  gener- 
ally, though  not  universally,  as  **  Rose  Hill." 
2 
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a.  Samb.     Same.     Parol  ei'ideme  admitted  to  identify  the  lands. 

Parol  evidence  is  admissible  to  apply  (not  to  supply)  a  description  of 
lands  in  a  lt;ase  or  deed;  e,  g.^  it  is  competent  in  this  case  to  show 
by  parol  that  there  was  a  "farm  of  Henderson  Fudge"  which  was 
generally  *'  known  as  Rose  Hill,"  and  to  point  it  out. 

Cases  cited  and  approved:  Johnson z'.  Kellogg,  7  Heis.,  262;  Snodgrass 
V,  Ward,  3  Hay,  40;  Dobson  v.  Litton,  5  Cold.,  619. 

Cited  and  distinguished:  Shied  ;'.  Stamps,  2  Sneed,  172. 

3.   Measure  of  Damages.     For  trespass  to  marble  quarry  under  an  honest 
but  mistaken  claim  of  title. 

Where  a  trespasser,  under  an  honest  but  mistaken  claim  of  title,  has 
invaded  a  marble  quarry  and  removed  and  sold  stone,  the  measure  of 
damages  to  which  the  true  owner  of  the  quarry  is  entitled  against 
such  trespasser  is  the  value  of  the  marble  taken  and  sold,  as  it  lay  at 
the  quarry  cut,  dressed,  and  prepared  for  market,  less  the  actual — in 
no  event  to  exceed  the  usual  and  reasonable — expense  of  thus  cutting, 
dressing,  and  preparing  it  for  market. 

Cases  cited:  Ensley?'.  Nashville,  2  Bax.,  144;  Coal  Creek  Co.  v,  Moses, 
15  Lea,  300;  Ross  7/.  Scott,  15  Lea,  479. 


FROM    HAWKINS. 


Appeal  from  Chancery  Court  of  Hawkins  County. 
John  P.   Smith,   Ch. 

J.   T.   &  J.   K.   Shields    and   W.   S.   Dickson    for 
Complainants. 

McDermott   &   Kyle    for   Defendants. 

FoLKBS,   J.     It    appears    from    the    pleadings    and 
proof,   in   this   cause,   that    on   loth   of    April,    1868, 
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oile  Henderson  Fudge  leased  to  one  Wright,  for  a 
period  of  twenty  years,  "all  the  right  to  qyarry 
marble  on  his  farm,  known  as  Rose  Hill,"  in  con- 
sideration of  which  Wright  was  to  pay  the  sum  of 
$20  annually,  and  the  further  sum  of  five  cents 
per  cubic  foot  for  all  marble  quarried,  binding  him- 
self to  take  out  not  less  than  three  hundred  feet 
each  year.  On  22d  of  April,  1869,  the  said  lessee, 
Wright,  sub-let  to  complainant,  Dougherty,  the 
rights  he  had  acquired  under  his  lease,  both  of 
which  instruments  were  duly  registered.  On  12th 
of  September,  1882,  Fudge  sold  and  conveyed  to  de- 
fendants, by  proper  calls,  the  lands  upon  which  it 
is  claimed  'complainant  held  the  lease  as  to  the 
right  to  quarry.  The  consideration  paid  and  re- 
cited in  the  deed  is  $4,500.  This  deed,  after  the 
usual  covenants  of  seizin,  right  to  convey,  and 
freedom  from  incumbrance,  concludes  as  follows: 
"I  do  further  covenant  and  bind  myself,  my  heirs 
and  representatives,  to  warrant  and  forever  defend 
the  title  to  said  land,  and  every  part  thereof,  —  ex- 
cept as  to  a  lease  upon  the  marble-rock,  made  to 
W.  F.  Wright  some  time  since,  —  to  the  said  H. 
K.  Chesnutt,  S.  S.  Chesnutt,  and  James  M.  Mor- 
risett,  their  heirs  and  assigns,  against  the  lawful 
claims   of  all  persons  whatever." 

The  defendants  went  into  the  possession  of  the 
lands,  the  same  being  valuable  as  a  farm,  and 
shortly  thereafter  began  to  quarry  marble  thereon, 
and  continued  to  do  so,  without  any  molestation, 
until    the   bill    in   this   oause   was  filed,   on    18th    of 
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October,  1884,  wherein  the  facts  above  stated  were 
set  Qut.  The  bill  charges  that  complainant  owns 
and  operates  a  quarry  upon  lands  adjoining  the 
Fudge  lands,  and  that  it  was  of  great  interest, 
advantage,  and  pecuniary  importance  to  him  to 
own  and  control  the  right  to  quarry  marble  on 
the  Rose  Hill  Farm ;  that  so  long  as  Fudge  was 
the  owner  of  said  farm  complainant  regularly  paid 
to  ]jim  the  annual  rent  stipulated  in  the  lease,  and 
by  agreement  with  Fudge,  instead  of  qu£^rryiug  an- 
nually three  hundred  feet  of  marble,  paid  to  him 
the  sum  of  five  cents  per  foot  on  the  three  hun- 
dred feet  that  should  have  been  quarried,  in  addi- 
tion to  the  annual  rent;  and  that  since  the  pur- 
chase of  the  fee  by  the  defendants,  he  has  always 
been  ready  and  willing  to  pay  the  rent  to  them, 
together  with  compensation  for  the  three  hundred 
feet,  if  not  quarried,  or  to  open  the  quarry  and 
get  out  the  three  hundred  feet  annually,  as  re- 
quired by  the  terms  of  the  lease.  It  is  charged 
that  each  act  of  quarrying,  and  taking  out  of  each 
stone,  by  defendants,  is  a  violation  of  complainant's 
rights,  and  in  order  to  prevent  a  multiplicity  of 
suits,  and  fully  obtain  redress,  an  injunction  w^as 
sought  and  obtained,  restraining  the  defendants  from 
further  removing  stone,  or  working  the  quarry,  and 
for  a  decree  against  defendants  for  such  damages 
as  complainant  may  have  sustained  by  reason  of 
the  premises;  to  this  end  an  account  is  asked,  and 
a  prayer  for  general   relief. 

Preliminary  injunction   was   granted. 
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Defendants  answer,  admitting  the  purchase  of  the 
three-hundred-acre  tract  of  land  from  Fudge,  de- 
scribed in  their  deed.  They  deny  that  the  same 
was  known  by  the  name  of  the  "Rose  Hill  Farm, 
or  that  it  was  ever  generally  known  by  such  name." 
They  admit  that  they  are,  and  have  been,  getting 
out  and  shipping  marble.  They  deny  that  the 
paper  writings  set  out  in  the  bill  are  valid  or 
binding  at  law  or  in  equity  as  a  lease  of  any 
land,  or  any  interest  therein,  for  want  of  descrip- 
tion of  the  land;  that  the  same  are  therefore  void 
under  the   statute   of  frauds. 

On  motion,  the  preliminary  injunction  was  dis- 
solved, upon  defendants  executing  bond  to  prop- 
erly account  to  complainant  for  such  damages  as 
he  may  sustain  by  the  dissolution  of  the  injunc- 
tion. 

Upon  the  hearing,  the  Chancellor  adjudged  the 
complainant  entitled  to  the  relief  sought,  and  made 
the  injunction  perpetual;  and  after  decreeing  that 
complainant  was  entitled  by  way  of  damages  to 
recover  of  defendants  the  value  of  the  marble-rock 
taken  and  removed  by  defendants  from  said  farm 
during  the  term  of  complainant's  lease  before  and 
during  the  litigation,  referred  the  cause  to  the 
Master  to  take  proof  and  report  the  value  of  the 
rock  so  taken*  and  removed,  directing  that  the 
Master  in  said  account  '*  charge  the  defendants  with 
the  value  of  said  marble-rock  after  being  quarried^ 
and  in  the  condition  in  which  it  was  removed  from 
said  farm,'' 
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Before  the  taking  of  said  account,  an  appeal  was 
granted   under   the   statute. 

The   defendants  assignments   of  error   are: 

First — That  the  lease  of  the  right  to  quarry 
marble  is  void,  under  the  statute  of  frauds,  for  want 
of  sufficient  description  of  the  land.  It  is  insisted 
that  there  is  a  total  want  of  identification  of  the 
land,  in  that  there  is  no  State,  no  County,  no  Civil 
District,  and  no  designation  in  the  writing  that 
will  identify  it;  that  such  writing  must  contain  in 
itselfy  or  in  some  other  paper  to  which  it  refers, 
a  description  of  the  property  by  which  it  can  be 
identified,  without   the  aid   of  parol   proof. 

We  think  this  assignment  not  well  taken.  The 
language  of  the  instrument  is:  "All  the  right  to 
quarry  marble  on  the  farm  of  Henderson  Fudge, 
known   as  Rose  Hill." 

The  instrument  shows  on  its  face  that  Hender- 
son Fudge,  the  lessor,  and  W.  F.  Wright,  the  les- 
see, both  lived  in  Hawkins  County,  Tennessee,  from 
which  it  may  be  reasonably  inferred  that  the  lands 
lay   in   that   county. 

There  is  much  proof  taken  on  the  question  as 
to  whether  this  farm  was  known  as  "Rose  Hill," 
the  complainant's  eff:brt  being  to  show  that  it  was 
notoriously  and  generally  known  by  that  name,  the 
defendants  to  show  that  it  was  not  at  all  so  known. 
As  is  generally  the  result  in  such  cases,  both  fail 
to  establish  their  extreme  positions.  The  proof, 
when  properly ,  examined,  establishes  the  fact  that, 
while   the   place  was   not   known    universally   by  the 
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name  of  "Rose  Hill,"  there  being  many  old  citi- 
zens who  knew  it  merely  as  the  Fudge  place,  yet 
it  was  so  known  and  designated  by  very  many 
people  who  were  acquainted  with  the  place,  and 
who  were  in  the  habit  of  visiting  the  family  of 
Mr.  Fudge;  that  the  name  was  given  to  it  by  the 
younger  members  of  Mr.  Fudge's  family,  and  was 
recognized  and  generally  so  called  by  those  who 
were  on  familiar  terms  with  the  family — indeed,  by 
all   the   young  people   in   the   neighborhood. 

It  was,  in  our  opinion,  sufficiently  well  known 
by  the  name  of  "Rose  Hill  Farm"  to  furnish  an 
identification  and  description  of  the  land  in  the 
writing,  to  meet  the  requirements  of  the  statute, 
and  that  evidence  might  be  heard  to  show  where 
the  property  is.  It  falls  within  the  principle  an- 
nounced by  Judge  McFarland,  in  Johnson  v.  Kel- 
logg^  7  Heis.,  262:  "In  such  case  the  parol  proof 
thus  resorted  to,  is  not  to  introduce  any  additional 
evidence  as  to  the  terms  of  the  contract,  but  sim- 
ply to  ascertain  if  there  be  lands  or  property  known 
by  the  name  or  description  given  in  the  writing, 
and  where   that  property  is." 

This  distinction  is  well  recognized  in  the  books. 
Snodgrass  v.  Ward^  3  Hay.,  40 ;  9  Hum.,  289 ;  1 
Greenleaf  Ev.,   §  287. 

It  is  true  that  in  Johnson  v.  Kellogg  the  agree- 
ment was  held  insufficient,  under  the  statute  of 
frauds,  but  not  upon  the  ground  that  the  Court 
would  not  hear  evidence  to  locate  the  "Bradley 
Sand    Bank,"  but    because    there    was    no    certainty 
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expressed  ^  to  the  terms  of  the  contract,  or  the 
amount  of  the  interest  in  the  property  intended  to 
be  sold.  In  the  case  at  bar,  as  we  have  seen, 
everything  of  this  character  is  clearly  and  explic- 
itly  stated. 

In  Dobson  v.  Litton^  5  Cold.,  619,  this  Court  said: 
"If  the  agreement  itself  shows  that  some  particu- 
lar tract  was  intended^  then  parol  proof  is  admis- 
sible to  show  the  location  and  boundaries  of  the 
tract  mentioned,  and  to  enable  the  Court  to  find 
it." 

The  case  of  Sheid  v.  Stamps^  2  Sneed,  172,  re- 
lied on  by  defendants,  is  not  authority  for  their 
contention  here.  There  the  receipt  executed  was 
held  an  insufficient  memorandum  of  sale;  it  did 
not  show  fact  of  a  sale;  it  did  not  show  the  par- 
ties to  the  sale,  if  made,  nor  what  interest  in  the 
property  was  intended  to  be  sold,  whether  one- 
third,   one-fourth,   or   one-tenth. 

The   distinction   between   the   cases   is   manifest. 

We  lay  no  stress  upon  the  saving  clause  in  the 
warranty  in  the  deed  from  Fudge  to  these  defend- 
ants, as  aiding  the  description  in  the  lease,  if  the 
same  were  defective,  nor  as  a  recognition  by  them 
of  complainant's  title,  that  can  be  operative  as  an 
estoppel  or  otherwise. 

At  best,  it  is  only  notice  of  the  fact  that  a  lease 
had  been  made,  and  of  this  they  would  be  charged 
with   notice   by   the   registration    of  the   lease. 

There  is  nothing  in  the  language  of  the  deed, 
nor  the  fact   of   the    reservation,   admitting  the   va- 
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lidity  of  the  lease,  but  only  that  Fudge  would  not 
warrant  against  it,  and  that  the  defendants  were 
content  to  pay  |4,500  for  the  farm  with  the  re- 
stricted warranty,  while  they  were  willing  to  pay 
f5,000   for  a  complete   warranty. 

The  second  assignment  of  error  is  as  to  the 
proper  measure  of  damages,  it  being  insisted  that 
in  holding  that  complainant  is  entitled  to  recover 
the  value  of  the  marble-rock  taken  by  defendants 
in  the  condition  in  which  it  was  after  being  quar- 
ried, cut,  dressed,  and  squared,  and  removed  from 
the  land.  It  is  argued  that  the  true  rule  for  the 
measurement  of  damages  in  equity  is  that  of  jtfst 
compensation,  and  that  under  this  rule  the  defend- 
ants should  be  chargeable  only  with  the  value  of 
the  rock  in  situ,  before  being  quarried'  or*  removed 
from  its  bed. 

There  are  two  rules  of  compensation  of  damages 
in  these  cases  of  mining  trespass  recognized  by  the 
Courts,  sometimes  designated  as  the  mild  and  thp 
harsh   rule. 

The  mild  rule  is  applied  where  the  wrong  was 
innocently  done,  by  mistake  or  inadvertence;  the 
harsh  where  the  facts  show  the  trespass  to  have 
been  malicious,  or  with  full  knowledge  of  the  title 
of  the  injured  party,  and  in  willful  disregard  of 
his   rights. 

The  former  rule  charges  the  defendant  with  the 
value  of  the  coal,  ore,  or  rock  mined  in  situ,  usu- 
ally measured  by  the  royalty  charged  in  the  par- 
ticular locality.      The    latter  charges    him   with   the 


10  KXOXVILLE : 


Dougherty  v.  Chesnutt. 


value  of  the   same  after  severance,  without  compen- 
sation  for  mining   and   preparing  for  market. 

The  same  rules  are  applied  by  the  modern  de- 
cisions in  cases  of  mines,  etc.,  where,  as  incident 
to  the  relief  sought  by  a  bill  in  equity,  an  ac- 
count is  asked,  as  obtains  in  an  action  at  law  for 
the  same  character  of  trespass.  See  Root  v.  Rail- 
icay  Co,^  105  U.  S.,  where  Mr.  Justice  Matthews 
discusses   this   question   at   length. 

We  think  that  under  the  facts  of  the  case  at 
bar,  neither  the  mild  nor  the  harsh  rule  should  be 
applied,  but  that  the  rule  which  recognizes  a  modi- 
fication of  the  two  extremes  furnishes  the  true  meas- 
ure of  damages.  To  allow  the  mild  rule,  as  in- 
sisted on  by  the  defendants,  —  that  is,  the  value  of 
the  rock  in  its  bed,  to  be  ascertained  by  the  roy- 
•  alty  charged  in  that  locality,  —  would  manifestly  not 
.  reach  the  justice  of  the  case.  It  would  lead  to 
this  anomaly :  the  royalty  that  would  be  awarded 
complainant  w^ould  be  five  cents  per  cubic  foot  for 
the  stone  quarried,  together  with  the  ^20  per  an- 
num; and  to  become  entitled  to  this  the  complain- 
ant, under  the  terms  of  the  lease,  -would  haive  to 
pay  the  defendants,  as  the  holders  of  the  legal  title 
to  the  soil  under  their  deed  from  Fudge,  the  same 
sum  of  five  cents  per  cubic  foot,  and  $20  rent,  thus 
oftsetting  the  damages  with  the  rent  reserved,  and 
virtually  allowing  the  owner  of  the  soil  to  vacate 
and  annul  a  lease  of  a  mining  or  quarry  right  at 
pleasure,  and  take  to  himself  all  the  profits  of  ope- 
rating   the    mine    or  the   quarry   upon    surrendering 
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nothing  but  the  rent  or  royalty  reserved  in  the 
lease.  This  would  be  virtually  to  place  a  premium 
upon  the  breach  of  contract,  and  would  tend  to 
invite   trespass.  , 

On  the  other  hand,  to  apply  the  harsh  rule  in 
the  case  at  bar,  would  be  to  place  a  punishment 
upon  the  defendants  not  warranted,  except  in  cases 
where  the  trespass  has  been  without  the  slightest 
color  of  title,  and  in  willful  disregard  of  the  rights 
of  others,  which  we  are  not  authorized  to  say  is 
the  case   here. 

While  we  hold  that  the  complainant  has  title  to 
the  right  to  quarry  rock  on  the  land  in  question, 
yet  we  are  not  prepared  ,to  say  that  the  dei'end- 
ants  have  acted  in  willful  disregard  of  this  right; 
we   cannot  say  that  they  have   not  acted   under  an 

« 

honest,  though  erroneous,  opinion  as  to  the  title  to 
the  rock. 

Of  course,  ignorance  of  law  as  to  the  legal  effi- 
cacy of  complainant's  lease,  would  in  no  manner 
discharge  defendants  from  legal  liability  for  dam- 
ages growing  out  of  their  trespass,  but  after  their 
liability  is  adjudged  and  fixed,  the  fact  of  an  hon- 
est mistake  as  to  title  can  and  should  be  looked 
to  by  a  court  of  equity  in  fixing  the  measure  of 
damages. 

As  was  said  by  this  Court  in  Boss  v.  Scott ^  "the 
question  is  not  one  of  negligence  or  oversight,  but 
of  good   faith." 

The  weight  of  authority,  both  English  and  Amer- 
ican,  now    is,  that  where    there    is    an    honest    dis- 
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pute  as  to  title,  the  harsh  rule  contended  for  is 
not  applied. 

In  view  of  the  many  decisions  of  the  courts  un- 
der the  statute  of  frauds,  holding  somewhat  similar 
descriptions  of  the  property  void,  who  can  say  that 
there  was  no  room  for  an  "honest  dispute  as  to 
title,"   in   the   case   at  bar. 

The  rule  of  equity  in  such  case  is  that  which 
furnishes  just  compensation   to   the   injured   party. 

Applying  this  rule  would  be  to  award  the  com- 
plainant the  value  of  the  marble  on  the  farm  as 
quarried,  cut  and  dressed,  ready  for  market,  less 
the  actual,  but  in  no  case  to  exceed  the  usual  and 
reasonable,  cost  of   quarrying,  cutting,  and   dressing. 

This  prevents  the  defendants  (who  stand  in  this 
record  in  the  position  of  lessors  to  the  complain- 
ant) from  taking  profit  or  benefit  by  their  action 
in  the  premises,  and  at  the  same  time  gives,  as 
near  as  may  be,  the  complainant  the  full  benefit 
of  his  ''right  to  quarry  marble  on  the  Kose  Hill 
Farm,"  which  is  the  only  right  that  has  been  in- 
vaded  by   the   defendants. 

It  would  not  profit  us  to  review  in  this  opinion, 
already  longer  than  was  intended,  the  many  cases 
to  which  our  attention  has  been  called.  To  do  so 
would  be  to  present  a  conflict  of  authorities  greater 
than  that  which  marked  the  controversy  between 
Mr.  Sedgwick  and  Professor  Greenleaf  as  to  exem- 
plary  damages,   without   a   corresponding  benefit. 

We  content  ourselves  therefore  with  a  reference 
to   Enslcy   v.  NashclUe,  2   Bax.,  144;    Coal  Creek  M. 


-  •  «  -  •        « 
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^  M,  Co.  V.  Moses y  and  Ross  v.  Scott  ^  Russell^  15 
Lea,  300,  479,  in  the  last  of  which  cases  will  be 
found  ample  reference  to  the  text  books  and  re- 
ported cases,  as  gathered  by  the  learning  of  the 
distinguished  Judge  who  wrote  the  opinion  of  this 
Court  in   that  case. 

The  decree  of  the  Chancellor  will  be  reversed 
and  cause  remanded^  with  direction  that  in  the  ac- 
count to  be  taken  the  defendants  be  charged  with 
the  value  of  the  marble  as  quarried,  cut,  dressed, 
and  ready  for  market,  less  the  actual,  but  not  to 
exceed  the  usual  and  reasonable,  cost  of  quarrying, 
cutting,   and   dressing. 

The  complainant  will  pay  the  cost  of  this  Court; 
the  costs  in  the  Court  below  to  be  taxed  as  the 
Chancellor  may   direct. 
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Deaderick  v.  Oulds. 

{Knoxville.     September  27th,  1887.) 

1.  Lost  Property'.      IVhatis.     Stranded  saw-log. 

An  unmarked  saw-log,  carried  by  a  river  tide  from  the  owner's  prem- 
ises into  a  mountain  gorge,  where  it  remained  for  over  two  years 
lodged  in  drift  and  unreclaimed,  is  lost  property. 

Cases  cited  and  distinguished:  Laurence  v.  State,  I  Hum.,  228;  Prit- 
chett  ?'.  State,  2  Sneed,  28^ 

(See  4  Yer.,  150-152;  6  Hum.,  330;  9  Hum.,  634;  4  Sneed,  356.) 

2.  Replevin.     For  involuntary  deposit.     Riparian  owner.     Finder, 

An  involuntary  deposit  of  a  saw-log  by  high  water,  on  the  premises  of  a 
riparian  proprietor,  does  not  constitute  him  a  special  bailee  thereof 
for  the  owner,  nor  invest  him  with  a  right  to  its  possession  superior 
to  that  of  ^  former  finder y  who  had  set  it  adrift,  pursued  it,  and  re- 
moved it  without  such  proprietor's  consent.  The  riparian  proprietor 
cannot,  in  such  case,  maintain  replevin  against  such  finder  for  the  log. 

Cases  cited  and  approved:  7  Eng.  L.  &  £q.,  424;  35  Am.  Rep.,  664. 

3.  Si' PR  EM  E  Cor  RT  Practice.    Rei'ersalof Judge's  finding  for  error  of  law, 

A  judgment  rendered  upon  a  special  finding  of  the  Circuit  Judge, 
which  discloses  a  misapplication  of  the  law  to  the  facts  as  found, 
will  be  reversed,  and  proper  judgment  rendered  in  this  Court. 

(See  85  Tenn.,  306,  345.) 


FROM     WASHINGTON. 


Appeal  in   error  from  Circuit  Court  of  Washing- 
ton  County.      Newton   Hacker,   J. 

Replevin     for    a    saw-log,    brought    by    Deadrick 
against   Oulds,   and    decided    below   in    favor   of   the 


« 
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plaintiflf*     upon    a    special    finding    by    the    Circuit 

« 

Judge.      Defendant  Oulds  appealed. 

S.  J.  KiRKPATRiCK  and  I.  E.  Reeves  for  Deadrick. 

H.  H.   Ingersoll  for  Oulds. 

LuRTON,  J.  This  is  an  action  of  replevin  for 
the  recovery  of  one  walnut  log.  The  defendant, 
Oulds,  during  the  year  1883,  cut  and  put  in  the 
headwaters  of  the  Nollachucky  River  sorae  eight 
hundred  walnut  logs,  to  be  floated  during  the  tides 
in  the  stream  through  the  gorge  in  the  mountains 
to  a  boom  built  by  himself  below  the  gorge.  He 
undertook  to  have  all  of  his  logs  branded  with  the 
letter  "D,"  and  while  the  proof  shows  it  possible 
that  some  of  his  logs  were  not  so  branded,  yet 
there  is  no  sufficient  proof  to  justify  a  finding  that 
any  of  his  logs  were  unmarked.  Many  of  defend- 
ant's logs  failing  to  reach  the  boom,  he,  in  1885, 
sent  hands  up  into  the  gorge  to  search  for  logs 
which  might  have  lodged  upon  the  banks  of  the 
stream,  or  updii  rocks  or  drifts.  These  hands  found 
a  number  of  logs  stranded  upon  rocks,  or  caught 
by  drifts,  which  were  branded  with  the  mark  of 
defendant.  With  some  of  these  marked  logs  found 
entangled  in  a  drift  was  found  the  log  now  in  con- 
troversy, it  being  without  any  mark  or  brand.  This 
log  was  claimed  by  the  servants  of  defendant  for 
him,  and  it  was  again  set  adrift  along  with  the 
branded   logs,  that   it   might  be   carried   by  the  cur- 
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rents  to  the  boom  of  defendant  below  the  gorge. 
This  boom  gave  way  before  all  these  reclaimed  logs 
reached  it,  and  defendant  was  obliged  to  rely  upon 
catching  his  logs  upon  the  banks  of  the  stream 
and  islands  below  the  broken  boom.  In  December, 
1885,  this  unbranded  log,  together  with  a  marked 
one,  were  cast  by  the  current  upon  an  island  in 
the  stream  belonging  to  plaintiif,  Deaderick,  who 
notified  defendant,  Oulds,  not  to  move  it  until  he 
identified  it  as  his  own.  Oulds  did  identify  it  by 
peculiar  cracks  upon  the  end  as  the  same  un- 
marked log  found  by  his  servants  entangled  in  a 
drift  within  the  gorge  of  the  mountains,  and  placed 
by  them  in  the  river;  he  therefore,  claiming  it  as 
his  own,  removed  it  from  the  island  to  the  public 
road,  where  it  was  replevied  by  plaintiflF.  While 
the  proof  shows  that  between  the  time  defendant's 
logs  were  placed  in  the  river,  and  the  finding  of 
this  unmarked  log,  that  no  other  person  is  known 
to  have  placed  walnut  logs  in  this  river  above  the 
gorge,  to  be  floated  down,  yet  it  is  shown  that  in 
1883  one  Wilson,  who  had  cut  walnut  logs,  to  be 
sawed  on  his  own  premises  above  the  gorge,  lost 
by  a  high  rise  thirty  unbranded  logs,  which  had 
been  carried  down  the  stream.  The  contention  of 
plaintiff',  Deaderick,  is  that  this  unmarked  log  is 
more  probably  one  of  Wilson's  lost  logs,  than  one 
cut  by  Ould,  and  that  as  the  log  was  found,  upon 
his  lands  that  defendant  cannot  take  the  log  there- 
from without  proving  that  he  himself  is  the  true 
owner.      The   proof  fails  to   establish   the  log  to   be 
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one  cut  by  defendant,  Oulds,  but  it  does  satisfac- 
torily show  that  it  is  the  one  found  by  defendant's 
servants,  lodged  in  a  drift  within  'the  mountain 
gorge,  and  set  adrift  in  the  stream,  to  be  floated 
to  defendant's  boom  below  the  gorge.  On'  these 
facts  can  the   plaintiff  recover? 

The  claim   of  plaintiff  rests   upon   the  proposition 
that  the    log    is   a  lost   log,   and    that,  being    found 


upon  his  land,  he.  can  hold  it  against  every  one 
but  the  true  owner.  This  claim  is*  not  well  founded. 
This  log  was  lost,  and  had  been  lost  in  all  proba- 
bility for  two  or  more  years  when  found  entangled 
among  the  rocks  and  drift  in  the  gorge  by  the 
servants  of  defendant.  It  was  then  claimed  for  de- 
fendant, and  possession  taken.  This  right  of  pos- 
session was  not  lost  by  the  log  subsequently  drtft- 
ing  upon  the  land  of  plaintiff*,  and  the  defendant 
had  a  right  to  take  and  hold  this  log  against  all 
but  the  true  owner,  or  one  having  a  superior  right 
of  possession  to  that  of  the  finder  of  lost  property. 
It  is  undoubtedly  true  that  it  is  not  necessary  in 
all  cases  that  the  plaintiff  in  trover  or  replevin 
must  have  an  absolute  right  of  property  in  the 
subject-matter  of  the  litigation,'  but  it  is  equally 
true  that  he  must  have  a  right  of  possession  rela- 
tively superior  to  that  of  the  defendant.  Such  a 
superior  right  of  possession  is  not  shown  on  the 
part  of  the  plaintiff'  in  this  case.  -  The  j>rior, 
ing  and  possession  of  the  defendant  is  sujficient 
not   only   to   defeat    the   contention   of   the   plaintiff, 

but  was   a  suflicient  title  to  have   supported  an   ac- 
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tion  of  replevin  to  recover  the  possession  from  any 
but  the  true  owner.  2  Waiters  Actions  and  De- 
fennes,  234,  and  6  Waite's  Actions  and  Defenses, 
IbS;  Smith's  Leading  Cases,  7th  Ed.,  64H,  and  cases 
cited. 

I  Lost  property  found  on  the  premises  of  another 
may  be  rightfully  retained  by  the  finder  as  against 
the  owner  of  the  premises.  Thus,  in  Bridges  v. 
Hftirksf north,  7  Eng.  L.  and  Eq.,  424,  the  plaintiff, 
being  in  the  shop  of  the  defendant,  picked  up  a 
parcel  containing  bank  notes.  The  defendant,  at 
the  request  of  the  finder,  took  charge  of  the  notes 
to  hold  for  the  owner.  After  three  years,  no  one 
having  claimed  them,  the  defendant  refused  to  de- 
liver them  up  to  the  plaintiflF.  The  Court  held 
defendant   liable   in   trover   for  the   notes. 

So,  in  the  case  of  Hamaker  v.  Blanchard^  90 
l\»nn.  St.,  377,  reported  in  35  Am.  Rep.,  664.  a 
servant  in  a  hotel  found  a  roll  of  bank  notes  in 
the  public  parlor.  Upon  suggestion  of  the  propri- 
etor of  the  hotel,  that  they  belonged  to  a  certain 
guest,  they  were  delivered  to  the  master  for  the 
guest.  Proving  not  to  be  the  property  of  the 
guest,  the  servant  denlanded  the  notes  from  the 
master,  who  refused  to  return  them.  It  was  held 
that  she  could  recover  them  from  the  owner  of  the 
premises.  To  the  same  effect  are  the  cases  of 
Durfee  v.  Jovefi,  23  Am.  Kep.,  528,  and  Taticil  v. 
Sr.aton,   26   Am.   Rep.,   380. 

It   is   essential,   however,    in    such    cases    that    the 
property   must    be  foiind;    that    is,   it    must,   at   the 
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time  when  the  finder  came  upon  it,  have  been  in 
such  a  situation  as  to  clearly  indicate  that  it  was 
lost^  and  not  voluntarily  placed  by  the  owner  where 
it  was  found,  by  carelessness  or  forgetfulness.  If 
it  was  evidently  laid  where  it  was  found,  it  thfen 
becomes  the  duty  of  the  owner  of  the  premises  to 
keep  the  property  for  the  owner,  as  in  such  cases 
he  is  treated  as  a  (/uasl  bailee,  and  he  may  main-i 
tain  trover  therefor  against  the  finder;  as  if  a 
pocket-book  is  found  upon  a  desk  or  counter  in  a 
store  or  bank,  the  presumption  is  that  the  owner 
placed  it  there  and  forgot  it.  Waite's  Actions  and 
Defenses,   Vol.   6,   153-4,   and   cases   cited. 

In  Tennessee,  where  a  pocket-book  was  laid  on 
a  counter  by  the  owner  and  forgotten,  it  was  held 
that  it  was  constructively  in  the  possession  of  the 
owner,  and  larceny  could  be  maintained  against  the 
owner  of  the  premises  who  took  tlie  book,  know- 
ing the  owner.  Latnrvre  v.  Stnfe,  1  Hum.,  228; 
Pritchett   V.    State,   2   Sneed,   288. 

This  log  was  not  unintentionally  laid »  or  depos- 
ited by  the  owner  on  the  land  of  plaintiff,  and 
hence  he  was  not  a  quasi  bailee  for  the  owner, 
and  cannot  hold  against  the  superior  right  of  de- 
fendant, growing  out  of  his  prior  possession  and 
earlier  finding   of  the   log. 

The  distinction  which  undoubtedly  exists  between 
the  rights  of  a  riparian  proprietor  to  drift-wood  and 
dther  accretions  *  which  may  drift  upon  his  land, 
and  the  finding  by  a  stranger,  upon  the  premises 
of    another,   of   articles    dropped,   need    not    be    dis- 
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cussed  here,  for  a  riparian  proprietor  could  not  de- 
tain property  stranded  upon  his  bank  as  against 
either  the  true  owner,  or  one  having  a  superior 
right  of  possession  by  reason  of  an  earlier  posses- 
sion. 

His  Honor,  the  Circuit  Judge,  tried  this  case 
without  the  intervention  of  a  jury,  and  decided  in 
favor  of  the  plaintiff.  In  his  special  findings  lie 
held  that,  under  the  facts  as  above  detailed,  the 
plaintiff,  Deaderick,  was  a  special  bailee,  and  as 
.such  entitled  to  hold  the  log  as  against  all  but 
the  true  owner.  In  this  we  think  he  committed 
an   error   of   law. 

The  case  will  be  reversed,  and  judgment  ren- 
dered  here   in   favor   of  the   defendant. 
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[KnoxnlU.      October  4th,  1887.) 


1.  General  Assignment.     What  constitutes. 

An  assignment  intended  by  its  maker  to  be  general — as  shown  by  its 
language  and  mode  of  execution — by  which  a  firm  transfers  its  assets, 
consisting  of  personalty  alone,  to  an  assignee  to  secure  all  its  creditors 
pro  rata^  will  be  treated  ^j&z, general  assignment  in  a  litigation  involv- 
ing its  validity,  when  all  the  parties  have  so  treated  it  in  their  plead- 
ings ;  although  it  does  not  on  its  face  so  declare  itself,  and  does  not 
in  ;erms  purport  to  convey  all  the  assignor's  property. 

(See  Hays  v,  Covington,  i6  Lea,  262;  Belding  Bros.  v.  Frankland,  8 
Lea,  70.) 

2.  Same,     Schedule.     Oath.     Act  /881,  §  ^,  construed. 

Section  4,  Chapter  121,  Acts  1881,  requiring  "  that  the  debtor  making 
a  general  assignment  shall  annex  thereto  a  full  and  complete  inven- 
tory or  schedule,  under  oath,  of  all  his  property  of  every  description," 
is  mandatory;  arid  strict  compliance  therewith  is  essential  to  the  valid- 
ity of  a  general  assignment. 

Cases  cited  and  approved:  Hill,  Fountain  &  Co.  v.  Alexander,  16  Lea, 
496;  Rosenbaum  v.  Moller,  85  Tenn.,  653. 

3.  Same.     Sanu.     Form  of  affidavit. 

Where  the  assignment  is,  in  form  and  intent,  general,  but  neither  in  its 
body  nor  in  the  annexed  schedule  of  assets  purports  to  embrace  all 
the  debtor's  property,  and  the  affidavit  affixed  to  the  schedule  reads, 
"Subscribed  and  sworn  to  before  me  .  .  .  J.  N.  G.,  Cl'k,"  it  is 
void  for  want  of  sufficient  verification  of  the  schedule. 

Case  cited  and  approved :  Hill,  Fountain  &  Co.  v.  Alexander,  16  Lea, 
496. 

4.  Same.     Same.     Affidavit  by  one  of  a  firm  sufficient. 

Any  member  of  a  firm  may  verify  the  schedule  of  assets  annexed  to  its 
general  assignment.  It  is  not  necessary  that  all  the  members  join 
in  the  affidavit  thereto, 


22  KNOXVILI^E : 


Lookout  Bank  z:  Noe. 


5.  Same.     Registration  essential  as  against  assignor'' s  creditors. 

Registration  of  a  general  assignment  is  essential  to  render  it  effectual 
against  attaching  creditors  of  the  assignor ;  and  it  must  be  of  the  en- 
tire and  perfected  instrument.  Creditors  are  not  affected  by  actual 
notice  of  the  unregistered  assignment. 

Code  cited:  g§  2837,  subsec.  8,  2890  (M.  &  V.) ;  §^  2030,  subsec.  8,  2075 
(T.  &S.). 

Cases  cited  and  approved:  Wilson  v.  Eifler,  11  Heis.,  188;  Coward  r*. 
Culver,  12  Heis.,  541 ;  Lyle  f.  Longley,  6  Bax.,  286;  Stanley  r.  Nel 
son,  4  Hum.,  484. 

6.  Same.      Verification  of  schedule.     Admission  in  pleadings. 

An  incidental  allegation,  in  a  bill  attacking  the  general  assignment  of  a 
firm,  that  one  of  the  partners  made  affidavit  to  the  schedule  annexed 
thereto,  but  not  averring  the  contents  of  the  afHdavit,  does  not  estop 
the  complainant  to  deny  the  sufficiency  of  such  affidavit,  especially 
where  the  bill,  taken  as  a  whole,  vigorously  assails  the  verification  of 
the  schedule  annexed  to  the  assignment. 


FROM    GRAINGER. 


Appeal  from  Chancery  Court  of  Grainger  County. 
John   P.   Smith,   Ch. 

J.   T.   &  J.   K.    Shields   for   Complainants. 

Taylor  &  Hood,  McFarland  &  Dickson,  Cooper 
&  Frame,  and  J.   L.   Rogers  for   Respondents. 

Caldwell,  J.  This  attachment  bill  was  filed  by 
some  of  the  creditors  of  S.  B.  Noe  &  Co.,  im- 
peaching for  fraud  in  law  and  fraud  in  fact  a  cer- 
tain  deed   of  assignment,   executed   by   them   on   the 


SEPTEMBER   TERM,   1887.  23 


Lookout  Bank  7\  Noe. 


25th  of  May,  1885,  and  seeking  to  subject  the  prop- 
erty therein  named  to  the  payment  of  debts  against 
said  firm. 

The  Chancellor  heard  the  cause  finally  upon  vol- 
uminous pleadings  and  proof,  and  adjudged  the  as- 
signment to  be  "  fraudulent  in  law,  and  null  and 
void,"  and  granted  the  other  relief  sought  in  the 
bill. 

S.  B.  Noe  &  Co.,  their  assignee,  and  numerous 
creditors,  who  claim  benefits  under  the  assignment, 
have   appealed,   and    seek   a   reversal   of  that  decree. 

The  first  contention  made  before  this  Court,  on 
behalf  of  appellants,  briefly  stated,  is:  That  the 
Chancellor  erred  in  holding  the  assignment  void 
for  want  of  compliance  with  the  general  assignment 
law,  as  embodied  in  Chapter  121  of  the  Act  of 
1881 ;  the  assignment  being  in  fact  partial,  as  now 
insisted,  and  not  general,  and  for  that  reason  not 
subject  to  the   requirements   of  that   Act. 

The  instrument  in  question  does  not  in  terms 
declare  itself  to  be  a  general  assignment;  but,  that 
it  was  so  intended  by  the  makers,  is  very  dear 
from  its  language  and  the  manner  of  its  execu- 
tion. 

It  purports  to  assign  and  transfer  to  John  Es- 
sary,  Esq.,  as  trustee,  or  assignee,  "  a  stock  of 
goods,  merchandise,  hardware,  cutlery,  shoes  and 
boots,  and  various  articles  of  produce  and  merchan- 
dise, more  particularly  described  and  set  'out  in  an 
inventory  herewith  filed  as  part  of  this  assignment, 
and  marked   Exhibit  Ko.   1,      *       *       *       together 
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with  the  debts,  notes,  accounts,  and  other  claims 
due  said  firm,  more  particularly  set  out  and  de- 
scribed in  an  inventory  made  part  of  this  assign- 
ment, and  marked  Exhibit  No.  2."  Then  follows 
a  statement  that  the  goods,  etc.,  are  at  the  place 
of  business  of  the  assignors,  which  is  given,  and 
that  their   debts,   etc.,   grew   out  of  that  business. 

All  their  creditors  —  those  named,  and  those  not 
named,  if  any — are  expressly  secured,  and  by  the 
terms  of  the  instrument  are  to  receive  payment 
pro  rata.  The  inventories,  referred  to  in  the  as- 
signment, are  made  out  in  the  minutest  manner, 
reciting  in  their  caption  that  they  are  parts  of  the 
principal   paper,   and  marked   as  therein   stated. 

These  three  papers  are  severally  signed  and  ac- 
knowledged by  each  member  of  the  firm,  and  filed 
for  registration,  and  registered,  all  on  the  same 
day,  viz. :  May  25th,  1885.  On  the  next  day  one 
member  of  the  firm  swore,  or  attempted  to  swear, 
to   each   of  the   inventories. 

Thus  it  appears  unmistakably  from  the  face  of 
these  three  papers,  which  are  to  be  taken  as  one 
instrument,  that  the  assignors  were  attempting  to 
make  a  general  assignment,  as  contemplated  by  the 
Act  of  1881,  Chapter  121,  the  fourth  section  of 
which  requires  that  a  sworn  inventory  of  the  debt- 
or's property  be  annexed  to  every  general  assign- 
ment. 

That  this  requirement  was  in  the  minds  of  the 
assignors  becomes  the  more  manifest  when  it  is  re- 
membered  that   such  a  thing  as  a  sworn  inventory, 
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in  connection  with  an  assignment  for  the  benefit 
of  creditors,  was  unknown  to  the  law  and  to  the 
practice  in  this  State  prior  to  the  passage  of  that  Act. 

Besides  this  conclusion,  drawn  from  the  face  of 
the  instrument  itself,  all  parties  have  committed 
themselves,  by  their  pleadings,  to  the  theory  tlmt 
it  was  by  the  assignors  intended  to  be  a  general 
assignment. 

Complainants  in  their  bill  call  it  "a  paper,  pur- 
porting to  be  a  general  assignment,"  and  attack  it 
because  not  executed  in  good  faith,  and  for  other 
reasons.  The  assignors,*  answering,  "  insist  that  said 
assignment  was  made  bona  fide^  for  the  purpose  of 
securing  to  their  creditors ^  all  alike ^  the  benefit  of 
all  their  assets,'^  A  large  number  of  the  creditors 
adopt  this  answer  as  their  own,  and  several  others, 
answering  for  themselves,  say  they  "  have  been  in- 
formed that  8.  B.  Noe  &  Co.  have  made  a  gen- 
eral assignment,  as  stated  in  the  bill" — all  insist- 
ing that  it  is  in  substantial,  if  not  in  exact,  com- 
pliance with  the  provisions  of  the  general  assign- 
ment  act. 

It  is  true,  as  now  contended  for  him,  that  the 
assignee  does  not  in  his  answer  anywhere  call  the 
instrument  a  general  assignmevt^  and  that  he  refers 
to  it  simply  as  an  assignment;  but  it  is  equally 
true  that  he  regarded  it  as  a  general  assignment, 
for  in  his  answer  he  claimed  that  all  the  pro[)erty 
of  the  assignors,  whether  named  in  the  assignment 
or  not,  "  passed  to  this  respondent  under  the  pro- 
visions  of  Chapter   121   of  the  Acts   of  1881,"  etc. 
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Then  it  is  perfectly  manifest  from  admissions  in 
the  pleadings,  and  from  the  face  of  the  instrument 
itself,  that  it  was  intended  as  a  general  assign- 
ment, made  in  an  attempt  to  comply  with  the  Act 
of  1881,   by  which   its   validity   must  be   tested. 

The  bill  contains  no  allegation  against  the  form 
of  the  assignment  itself,  but  it  attacks  the  verifi- 
cation  of  the   inventories   upon   several  grounds. 

The  fourth  section  of  the  Act  provides :  "  That 
the  debtor  making  a  general  assignment  shall  annex 
thereto  a  full  and  complete  inventory,  or  schedule, 
Uhder  oafh^  of  all  his  property  of  every  descrip- 
tion." This  provision  is  mandatory,  and  faithful 
compliance  therewith  is  absolutely  necessary  to  the 
validity  of  the  assignment.  Hill,  Fontaine  ^  .  Co. 
V.  Alexander  Bros.,  16  Lea,  496 ;  Rosenhaum  v. 
Moller,   85   Tenn.   (1   Pickle),   653. 

The  attempted  affidavits  in  this  cause  are  en- 
dorsed  upon   the   inventories   in  these   words: 

*'  Subscribed  and  sworn  to  before  me,  May  26th, 
1885,  by    R.   H.   Turley. 

(Signed.)  "  J.   N.   Goldman,    Clerk'' 

The  firm  of  S.  B.  Xoe  &  Co.,  the  assignors, 
was  composed  of  two  members,  S.  B.  Noe  and  R. 
H.  Turley,  and,  as  appears  from  the  endorsement 
just  given,  Turley  alone  swore,  or  attempted  to 
swear,  to  the  inventories.  For  this  reason  it  is 
alleged  in  the  bill  and  urged  in  argument  that  the 
verification  is  invalid.  The  position  is,  that  both 
Xoe  and  Turley   should    have  sworn    to  the  inveu- 
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tones,   and    that    nothing    short  of   that    meets    the 
requirement  of  the  law. 

We  cannot  concur  in  this  view.  It  is  not  con- 
tended that  the  statute  in  terms  requires  that  all 
the  members  of  a  firm  making  a  general  assign- 
ment shall  swear  to  the  inventories  annexed;  but 
it  is  said  that  this  is  necessary  to  a  proper  assur- 
ance that  the  inventories  include  all  the  property 
of  the  assignors.  This,  we  thiuk,  cannot  be  so, 
when  all  the  property  conveyed  or  owned  belongs 
to  the  copartnership,  as  seems  to  be  the  case  here; 
for  the  oath  of  the  two  partners  could  not  give 
the  instrument  any  greater  verity  upon  its  face 
than  that  of  one  of  them  affords,  the  presumption 
being  that  they  have  equal  information  relative  to 
the  firm's  assets,  and  are  equally  advised  of  the 
contents  of  the  inventories.  In  such  case  the  sanc- 
tion of  the  oath  of  one  of  them  meets  the  require- 
ment  of  the   law,   if  sufficient  in   other   regards. 

It  is  next  insisted,  on  behalf  of  complainants, 
that  the  verification  of  the  inventories  is  not  'suffi- 
cient either  in  form  or  substance,  being,  as  already 
quoted,   only   this: 

"Subscribed  and  sworn  to  before  me.  May  26th, 
1885,   by  R.   H.   Turley. 

(Signed.)  "J.   N.   Goldman,    ClerL'' 

This,  as  well  said  by  counsel,  is  but  the  jurat 
of  the  Clerk  —  nothing  more,  nothing  less.  Yet  it 
is  all  that  appears  by  way  of  verification  of  eithev 
of  the  inventories,  the   endorsement  being  the  same 
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upon  each  of  them.  This  is  no  affidavit  at  all. 
Nothing  is  signed  by  the  supposed  affiant,  nor  is 
any  fact  recited,  to  the  truth  of  which  he  was 
qualified. 

It  falls  far  short  of  the  verification  contemplated 
by  the  statute.  The  requirement  that  the  inventory 
or  schedule  shall  be  under  oath,  "  addresses  itself 
to  the  sworn  conscience  of  the  debtor,  and  makes 
room   for   punishment  for  perjury."     16   Lea,   496. 

The  oath  should  be  that  the  inventory  is  full 
and  complete,  showing  all  the  property  of  the 
debtor;  and  this  should  be  reduced  to  writing  in 
the  form  of  an  affidavit,  and  signed  by  the  debtor, 
or  by   one   of  them   in   a   case    like   that   before   us. 

There  might  be  a  case  in  which  a  simple  affi- 
davit to  the  truth  and  correctness  of  the  inventory 
would  bo  sufficient;  but  this  is  not  such  a  case, 
for  two  reasons:  Fii^st  —  The  inventories  do  not 
recite,  in  so  many  words,  upon  their  face  that 
they  contain  fulk  and  complete  statements  of  all  the 
property  of  the  assignors;  and,  Secondly  —  There  is 
no  affidavit  that  the  statements  as  therein  made 
are   true. 

Again,  the  oath  taken,  whatever  it  may  have 
been,  was  administered  on  the  day  after  the  assign- 
ment was  registered;  and  from  that  day  until  the 
trial  of  this  cause,  in  the  Court  below,  there  had 
been  no  re-acknowledgment  or  re-registration  of  the 
assignment,   or   any   of  its   parts. 

Then,  to  all  intents  and  purposes,  the  invento- 
ries, as  registered,  are  unsworn,  and  would  on  that 
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account  be  fatally  defective  if  the  verification  were 
endorsed  upon  tliem  in  the  most  approved  form. 
Such  a  verification  after  registration  would  be  en- 
tirely immaterial  so  far  as  complainants'  are  con- 
cerned, and  it  matters  not  that  they  filed  their  bill 
after  the  effort  at  verification  was  made.  They 
assail  the  instrument  as  it*  appears  upon  the  Reg- 
ister's books,  and  are  aifected  by  nothing  else. 
That  which  is  added  after  registration  is,  in  legal 
contemplation,  to  be  treated  as  if  it  had  never 
been  done  at  all,  and  is  of  no  force  or  effect  as 
to    creditors. 

To  be  effectual  against  creditors,  all  mortgages 
and  deeds  of  trust  of  either  personal  or  real  prop- 
erty must  be  properly  executed  and  registered,  or 
noted  for  registration.  Code,  §  2837,  sub-section  8, 
and   Code,   §  2890   (M.   &   Y.). 

That  complainants'  had  actual  knowledge  of  the 
attempted  verification,  before  the  filing  of  their  bill, 
can  in  no  wise  operate  to  their  prejudice  in  this 
cause,  it  being  well  settled  that  attaching  creditors 
are  not  aff'ected  by  notice  of  unregistered  instru- 
ments. Wilson  V.  JEifler,  11  Ileis.,  188;  Coward  v. 
Culver^  12  Heis.,  541;  Lyle  v.  Longley,  6  Bax.,  286; 
Stanley   v.  Nelson^  4   Hum.,  484. 

The  next  contention  of  counsel  for  appellants  is, 
that  though  the  assignment  be  properly  held  to  be 
general  in  form  and  intent,  the  Chancellor  was  in 
error  in  holding  it  void  for  want  of  proper  verifi- 
cation, in  the  face  of  an  admission  in-  the  bill  that 
the   verification   was   iyi   compliance   with   the   law. 
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That  part  of  the  bill  which  it  is  insisted  con- 
tains the  admission,  charges  that  the  assignment 
was  at  first  executed  and  filed  for  registration, 
"without  verifying  the  inventory  of  assets;"  that 
Noe,  (who  knew  more  about  the  business  and  about 
the  assets  than  his  partner,  Turley,)  though  advised 
"  that  it  was  necessary  that  the  inventory  should  be 
verified  by  aflidavit,  left  Rutledge  (the  town  in  which 
the  assignment  was  executed  and  registered),  with- 
out doing  so,  and  went  Turley  back  on  the  next 
day  to  make  the  required  affidavit^  who  alone  did  so, 
and  the  inventory  is  yet  unsworn  to  by  the  said 
Noe." 

To  our  minds  this  is  very  far  from  an  admis- 
sion that  the  verification  was  in  accordance  with 
the  requirements  of  the  statute.  At  most,  the  lan- 
guage used  can  only  be  held  to  mean  that  Turley 
made  the  affidavit  to  the  inventory  which  Noe  had 
been  advised  was  necessary  to  have  made;  the  form 
or  substance  of  the  affidavit  he  was  advised  to 
make   does   not  appear. 

But  this  is  only  a  detached  portion  of  the  bill. 
When  taken  altogether  the  bill  not  only  does  not 
make  an  admission  in  favor  of  the  verification,  but 
on  the  contrary,  it  vigorously  assails  the  verifica- 
tion for  the  supposed  and  real  infirmities,  which 
we  have  already   noticed. 

The  assignment,  though  intended  to  be  general, 
must,  for  reasons  stated,  be  treated  as  entirely  with- 
out verification  of  the  inventories  filed ;  and  it  has 
been    heretofore    decided    by    this    Court    that   "the 
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failure  to  such  an  extent  to  comply  with  the  law 
makes  the  deed  fraudulent  on  its  face."  16  Lea, 
497. 

These  questions  being  conclusive,  it  is  not  deemed 
necessary  to  decide  others  raised  in  the  pleadings 
and   urged   in   argument. 

Affirm   the   decree,   at   the   cost  of  appellants. 
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Taylor   r.  Xichols. 
{KuoxcWe.     October  4th,  1887,) 

1.  Chancery  Jurisdiction.     Oi'fr  removal  of  estates  of  luttatUs  to  another 

State, 

(Chancery  Courts  have  inherent  and  exclusive  jurisdiction  to  order  the 
removal  to  another  State,  on  application  of  the  foreign  guardian  of 
an  adult  non-resident  lunatic,  funds  owned  by  said  lunatic  in  this 
State,  whether  the  same  be  under  the  immediate  control  of  the  Court, 
or  in  the  hands  of  a  domestic  guardian.  But  this  jurisdiction  should 
never  be  exercised  unless  the  best  interests  of  the  lunatic  will  be 
clearly  subserved  thereby. 

2.  Chancery   Pleading.     Bill  for  removal ,  failing  to  tender  bond.     De- 

murrer. 

■ 

A  bill  by  a  foreign  guardian,  seeking  the  removal  from  this  State  of  an 
adult  non-resident  lunatic's  funds,  is  not  bad  on  demurrer  for  failure 
to  tender  bond  of  the  guardian  to  cover  the  funds  sought  to  be  re- 
moved. 

Such  bond  must,  however,  be  given,  either  in  the  Court  appointing 
the  guardian,  or  in  the  Court  where  the  bill  is  Bled,  before  any  re- 
moval of  the  funds  will  be  ordered. 

Case  cited  and  approved:  Andrews'  Heirs,  3  Hum.,  591. 

Cited  and  distinguished  :  McClelland  r-.  McClelland,  7  Bax.,  21 1. 

3.  SupremeCoi^rtPractice.      IVill  not  consider  question  not  raised  Itelow . 

A  foreign  guardian  of  a  non-resident  lunatic  filing  his  bill  for  removal 
of  his  ward's  funds  from  this  State  should  exhibit  therewith  a  duly 
certified  copy  of  his  appointment  and  qualification  ;  but  the  failure 
to  do  so,  unless  taken  advantage  of  by  demurrer,  may  be  supplied  in 
the  proof.  This  Court  will  not  consider  a  ground  of  demurrer  to  a 
bill  which  was  not  raised  below. 


FROM    JEFFERSON. 


Appeal  from  Chancery  Court  of  Jefferson  County. 
C.   J.   St.   John,   Ch. 
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Jbssb  L.  Rogers  for  Taylor. 
Ingersoll   &   Park   for   Ifichols. 

LuRTON,  J.  This  is  a  bill  tiled  for  the  purpose 
of  procuring  the  removal  of  the  estate  of  Tyler 
Aily,  a  person  of  unsound  mind,  from  this  State 
to   the   State   of   Arkansas. 

By  proper  proceedings,  Aily  was,  while  a  resi- 
dent of  this  State,  adjudicated  a  lunatic,  and  the 
defendant,  Nichols,  duly  appointed  and  qualified  as 
his  guardian.  After  such  appointment,  the  ward 
either  removed,  or  was  removed  to  the  State  of 
Arkansas,  where  he  now  resides.  Since  his  re- 
moval, the  complainant,  a  citizen  of  that  State, 
claims  to  have  been  appointed  by  the  courts  of 
that  State  guardian  for  said  Aily.  This  foreign 
guardian  now  files  this  bill  against  the  Tennessee 
guardian,  alleging  the  residence  of  said  Aily  to  be 
in  Arkansas,  and  that  he  has  been  duly  qualified  as 
his  guardian,  and  that  there  is  a  fund  in  the  hands 
of  the  Tennessee  guardian  belonging  to  said  Aily, 
and  a  fund  in  the  Chancery  Court,  in  which  this 
bill  was  filed,  likewise  belonging  to  said  Aily;  and 
praying  that    the   estate  of   his    said  ward    may  be 

removed  to   the  State  of  Arkansas.      The   defendant 

« 

demurred,    and    the    bill    was    dismissed,    and    from 
this   decree   there   is   an   appeal. 

The  principal  ground  relied  upon  to  sustain  this 
decree  is,  that  the  lunatic,  being  an  adult,  and 
not    a    minor,    the    Chancery    Court    has    no    juris- 


I 
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diction  to  sanction  the  removal  of  the  estate  of 
such  lunatic  out  of  this  State.  This  ground  of 
demurrer  is  not  well  taken.  Jurisdiction  to  or- 
der the  removal  of  the  estate  of  a  minor  from 
this  to  another  State  has  been  regulated  by  stat- 
ute. New  Code,  §  3414,  et  .sry.  But  this  statu- 
tory regulation  does  not  extend  to  the  case  of  an 
adult   of    unsound   mind. 

By  ^Sections  4430  and  5041,  the  Chancery  Court 
is  given,  concurrently  with  the  County  Court,  juris- 
diction over  the  estates  of  idiots,  lunatics,  and  per- 
sons of  unsound  mind.  Although  it  is,  perhaps, 
true  that  the  Chancery  Courts 'of  this  State  had 
not,  prior  to  the  statute,  jurisdiction  to  ascertain 
and  declare  lunacy,  or  appoint  a  guardian,  yet  there 
can  be  but  little  doubt  but  that  when  an  inquisi- 
tion had  been  had,  and  a  committee  or  guardian 
appointed,  that  a  jurisdiction  then  arose,  without  re- 
gard to  statute,  in  Courts  of  Chancery,  to  super- 
vise and  control  the  official  conduct  of  such  com- 
mittee. Possibly  this  supplementary  jurisdiction 
arose  from  the  general  authority  of  courts  of  .equity 
over  trusts,  trustees,  and  fiduciary  persons.  3  Po- 
meroy  Eq.,   §  1312. 

Whatever  may  be  the  origin  of  this  jurisdiction 
over  a  declared  lunatic,  his  guardian,  and  estate, 
there  can  be  no  doubt  that  such  jurisdiction  is  a 
part  of  the  ancient  and  inherent  authority  of  that 
court.  The  statute  only  confirms  such  jurisdiction; 
and  with  regard  to  the  kind  of  relief  sought  by 
this  bill,  we   hold  that  the  Chancery  Court  has  ex- 
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elusive  jurisdiction  to  sanction  the  removal  of  the 
estate  of  an  adult  person  of  unsound  mind  from 
this  State  to  a  foreign  State.  Such  jurisdiction 
ought  only  to  be  exercised  where  it  clearly  appears 
that  the  interest  of  the  lunatic  will  be  subserved 
by   such    removal. 

The  next  ground  of  demurrer  is  to  the  eftect 
that  the  bill  does  not  tender  the  execution  of  a 
bond  in  the  Chancerv  Court  to  cover  the  fund 
sought  to  be  removed.  This  is  unimportant.  No 
decree  for  such  removal  ought  to  be  made  without 
the  Court  is  satisfied  that  the  foreign  guardian 
has  given  bond,  ample  in  amount  and  solvent,  and 
conditioned  to  account  for  the  fund  removed,  accord- 
ing to  the  laws  of  the  State  appointing  such  guard- 
ian. But  this  bond  may  be  executed  in  the  court 
appointing  the  guardian,  and  if  the  Chancery  Court 
deems  such  bond  sufficient,  in  form  and  amount, 
the  jurisdiction  to  decree  the  removal  would  be 
complete.  Undoubtedly  it  would  be  within  the 
power  of  our  domestic  court  to  refuse  a  decree  of 
removal,  unless  a  special  bond  was  .  executed  in 
such  court.  But  the  failure  to  tender  such  bond 
is  not  ground  of  demurrer.  Andrews'  HeirSy  3 
Hum.,  591.  The  case  of  McClelland  v.  McClelland^ 
7  Bax.,  211,  was  a  case  where  the  bill  was  filed 
by  a  foreign  guardian  of  minors  to  sell  lands  of 
his  wards  in  this  State.  In  that  case  it  was  held 
that  a  special  bond  for  the  fund  to  so  arise  would 
be  required.      The  bill  now  under  consideration  does 
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not  seek  to  sell  lands,  and  hence  that  case  is  not 
in  point. 

It  is  next  insisted  in  argument  that  the  rec- 
ord exhibited  with  the  bill,  showing  appointment 
and  qualiiication  of  complainant,  has  not  been  cer- 
tified by  the  Judge  of  the  court  making  such  ap- 
pointment, as  required  by  act  of  Congress  concern- 
ing the  proof  of  records  from  another  State.  This 
would  be  a  fatal  defect,  if  the  demurrer  was  so 
framed  as  to  raiee  the  objection.  But  there  is  no 
demurrer  raising  this  question.  Undoubtedly  the 
Chancery  Court  ouglit  not  to  sanction  the  removal 
of  the  estate  of  this  lunatic,  unless  a  duly  'certi- 
fied record  of  the  appointment  and  qualification  of 
such   foreign   guardian   is   filed. 

The  decree  of  the  Chancellor  is  reversed,  and 
the  cause  will  be  remanded  for  further  proceed- 
ings. 

The  costs  of  this  court  will  be  paid  by  the 
Tennessee   guardian   out   of   the   estate   of  his   ward. 
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Denton   r.   Woods. 
{Knoxdlle.      October  5th,   1887.) 

1.  Supreme  Court  Practice.     Assignment  of  errors.     Rule  ag. 

Courts  have  inherent  power  to  make  and  enforce  reasonable  rules  of 
practice.  Rule  29  of  this  Court,  requiring  assignments  of  error,  is 
reasonable,  and  its  enforcement  required  by  the  interests  of  the  pub- 
lic and  of  litigants.  It  proceeds  upon  no  new  principle,  but  merely 
assumes  prima  facie  correctness  for  the  proceedings  of  the  inferior 
courts,  and  imposes  on  parties  assailing  them  the  duty  of  specifically 
pointing  out  the  errors  of  which  they  complain. 

Cited:  Rule  29,  85  Tenn.,  757. 

2.  Same.     Same,     Must  be  specific. 

Assignments  of  error  under  Rule  29  must  be  as  definite  and  specific  as 
exceptions  to  Referees'  reports  under  Act  of  1883,  and  must,  there- 
fore be  something  mpre  than  mere  '*  invitations  to  the  Court  and 
adverse  counsel  to  examine  the  entire  record  upon  general  and  indefi- 
nite negations  of  the  correctness  of  the  decree"  or  judgment  of  the 
inferior  court. 

(See  Loveman  v,  Taylor,  85  Tenn.,  3.) 


FROM    COOKE. 


Writ  of  error  to  ,  Chancery  Court  of  Cocke 
County.      H.   C.   Smith,   Ch. 

Bill  to  set  aside,  for  fraud,  a  chancery  sale  of 
the  lands  of  F.  M.  Kutherford,  and  to  recover  the 
lands  and  rents.  Complainants  are  Rutherford's 
heirs.  Respondents  are  heirs  of  Gibson  Woods, 
the  purchaser  at  that  sale. 
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The  lands  were  sold  under  bills  brought  by  ecen- 
eral  creditors  of  F.  M.  Rutherford  t©  foreclose 
a  mature  trust  deed  on  the  land,  and  obtain  the 
surplus.  Gibson  Woods  was  beneficiary  in  that 
trust  deed,  and  a  party  defendant  to  said  bills. 
Rutherford  was  in  prison  on  a*  criminal  charge 
when  the  proceedings  were  had.  Gibson  Woods 
took  assignments  of  the  other  creditors'  claims,  and 
had  entire  control  of  the  proceedings  under  which 
the  sale  was  made.  They  were  conducted  very 
irregularly.  A  sale  of  the  lands  was  decreed,  and 
Gibson  Woods  purchased  at  a  grossly  inadequate 
price. 

The  Chancellor  declared  the  sale  fraudulent,  and 
gave  complainants  decree  for  the  lands  and  rents, 
the  latter  to  be  abated  by  Woods'  bona  fide  claims. 
The  matters  of  account  were  settled  at  a  former 
term  upon  an  appeal  by  Woods'  administrator. 
Afterward  this  writ  of  error  was  brought  by 
Woods'  heirs  to  reverse  the  decision  as  to  the 
lands.  The  record  was  large,  and  contained  much 
matter  not  pertinent  to  the  issue.  There  were 
references  to  pages  of  the  record  accompanying  the 
assignments   set   out   in   the   opinion. 

Pickle   &   Turner  for  Denton. 

H.  H.  Ingersoll  and  W.  J.  McSween  for  Woods. 

TuRNEY,    C.   J.      The   assignments    of    error    are : 
^^First — Because   the    persons    charged   with    fraud 
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in  procuring  the  decree  are  not  parties  to  this 
suit   to   set   them   aside   for  fraud." 

^'Second — Be^^ause  there  is  no  proof  of  fraud 
against  appelhint's  ancestor,  Gibson  Woods,  whose 
title  to  the  land  was  good  under  the  decree  and 
sale  of  the  Chancery  Court,  and  whose  debt  is 
declared  ^  valid   in   the   decree   a|)pealed  from." 

^^^  Third — There  is  no  proof  of  fraud  against  the 
persons  who  obtained  the  former  decrees  herein  at- 
tacked; the  mere  fact  that  the  complainant's  ances- 
tor was  a  felon  is  not  sufficient  proof  of  fraud  against 
him  in  the  regular  proceedings  of  a  Cliancery  cause, 
nor  is  mere  irregularity  of  proceeding  ground  for 
vacating  a  decree   as   fraudulent." 

It  cannot  be  claimed  that  there  is  in  either,  spe- 
cific assignment  of  error  to  the  rulings  of  the  Chan- 
cellor as  to  law  or  fact,  nor  does  either  point  out 
definitely  the  errors  complained  of,  citing  in  the 
most  concise  manner  the  specific  testimony  relied 
upon,   as   required  by   Rule   29,   1   Pickle,   757. 

The  most  that  can  be  said  of  the  assignments 
is,  that  thev  are  invitations  to  the  court  and  ad- 
verse  counsel  to  examine  the  entire  record  upon 
general  and  indefinite  negations  of  the  correctness 
of  the  decree.  The  rule  is  a  reasonable  one,  aris- 
ing from  the  inherent  power  of  the  court.  Public 
interest,  as  well  as  the  interest  of  litigants,  require 
its  enforcement,  especially  while  we  have,  as  now, 
a  crowded  docket.  It  is  based  upon  the  Act  of 
1883,  and  the  rules  of  practice  under  it,  hence 
easily   understood. 
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The  presumption  is  in  favor  of  the  correctness 
of  the  rulings  and  decisions  of  lower  courts,  and 
under  the  established  practice  in  this  court,  unless 
error  is  affirmatively  shown,  an  affirmance  will  be 
had. 

It  is  also  presumed  that  every  appellant  is  able, 
through  his  solicitor  or  attorney,  to  point  out  the 
errors  upon  which  he  relies  for  reversal,  and  not 
impose  upon  adversary  counsel  the  labor  of  toiling 
through  a  large  transcript  like  this  one,  speculat- 
ing upon  the  probable  grounds  of  attack;  nor  to 
impose  upon  the  Court  the  work  of  reading  the 
entire  record,  and  passing  upon  the  case  de  novo 
in  all  its  bearings.  Some  weight  must  be  attached 
to  the  holdings  of  inferior  courts;  and  counsel 
must  be  able  to  point  out,  as  required,  their  errors, 
and  will  not  be  permitted  to  dump  in,  for  the  con- 
sideration of  the  Court,  immense  transcripts,  filled 
with  pertinent  and  impertinent  matter,  and  demand 
their  investigation  upon  general  negatives  of  the 
correctness   of   decrees   or  judgments. 

The  rule  contains  no  new  law  of  practice.  It 
only  declares  what  has  always  been  true,  that  the 
burden  is  on  the  appellant  in  this  court  to  make 
out  his  case,  and  failing  to  do  it,  the  Court  will 
not  do  so  for  him.  Until  he  tenders  an  issue,  his 
adversary  may  stand  securely  upon  the  judgment  or 
decree   obtained   below. 

The  rule  is  one  of  pleading — simple  in  its  office 
to  the  lawyer  who  understands  his  case,  and  care- 
fully undertakes  to   present  its  merits. 
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If  there  were  merits  in  this  case,  the  ability  and 
fidelity  of  the  solicitors  would  have  developed   them. 

For  want  of  suflBicient  assignments  the  decree  is 
affirmed. 


Shields   ?*.   Dyer. 
{Knoxmlle,      October   5th,   1887.) 

1.  Trust  Deed.     Securing  several  notes  construed. 

Several  notes  maturing  at  different  dates,  secured  equally  by  a  trust 
deed  on  the  same  land,  are  entitled  to  share  the  %t.zy\x\\y  pari  passu. 

Cases  cited  and  approved:  Andrews  v.  Holgood,  i  Lea,  693;  Christian 
».  Clark,  10  Lea,  630;  Hill  v.  McLean,  10  Lea,  107. 

2.  Same.     Effect  of  sale  by  trustee  for  one  note  only. 

In  such  case,  if  the  owner  of  one  note,  knowing  that  the  others  are 
unpaid,  procures  a  sale  by  the  trustee  for  the  payment  of  his  note  only, 
and  purchases  the  land  at  less  than  one-third  its  value,  the  owner  of 
the  other  notes  having  no  notice  of  the  sale,  such  purchaser,  and 
those  redeeming  from  him,  take  the  land  subject  to  the  lien  of  the 
trust  deed  in  favor  of  the  other  unpaid  notes. 

Case  cited  and  approved:  Wicks  v,  Caruthers,  13  Lea,  353. 


FROM     HAMBLEN. 


Appeal  from  Chancery  Court  of  Hamblen  County. 
Geo.  p.  Yob,  Sp.   Ch. 
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McDermott  &  Kyle  for  Shields. 
King   &   Gammon  for  Dver. 

Caldwell,  J.  On  the  18th  of  April,  1874,  George 
W.  Dyer  executed  to  Nannie  E.  Kirkpatrick  (then 
an  unmarried  woman)  five  promissory  notes — the 
first  for  $100,  the  next  three  for  $150  each,  and  the 
last  for  $67.66;  and  maturing,  respectively,  December 
Tst,  1874,  December  Ist,  1875,  December  1st,  1876, 
December   1st,   1877,   and  December   1st,   1878. 

On  the  day  the  notes  were  given,  George  W. 
Dyer  and  his  wife  conveyed  a  certain  tract  of  land, 
in  Hamblen  County,  to  Lemuel  Roder,  in  trust,  to 
secure  the  payment  of  said  notes,  pow^er  of  sale, 
in  case  of  default  of  payment,  being  vested  in  the 
trustee. 

Nannie  E.  Kirkpatrick  afterwards  married  Thomas 
Shields.  The  two  notes  first  maturing  were  paid 
to  them ;  and  they  assigned  the  third  one  to  John 
H.  \VeavcM\  at  a  date  not  given  in  the  record,  and 
not   material    now '  to   be   known. 

The  last  two  notes  remaining  in  their  hands  and 
being  still  unpaid,  Shields  and  wife,  on  the  10th 
of  July,  1885,  filed  this  bill  in  the  Chancery  Court 
at  Morristown  against  Dyer  and  wife  and  the  trustee. 

They  allege  the  execution  of  the  notes  and  the 
deed  of  trust — the  non-payment  of  the  last  two 
notes,  and  the  failure  of  the  trustee  to  make  sale; 
and  pray  for  decree  and  forclosure  under  the  orders 
of  the   court. 
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Dyer  and  wife,  by  way  of  defense,  say,  in  their 
answer,  that  the  trustee  made  a  sale  of  the  land, 
in  accordance  with  the  terms  of  the  trust  deed, 
some  time  since,  for  the  payment  of  the  note  as- 
signed to  Weaver;  that  Weaver  became  the  pur- 
chaser at  that  sale,  bidding  for  the  land  the  amount 
due  on  his  note;  that  Dyer,  within  two  years  there- 
after, redeemed  the  land  from  Weaver  by  paying 
the  amount  due  him  to  the  trustee ;  and,  finally, 
that  in  this  way  the  conveyance  to  the  trustee  'has 
served   its   purpose,   and   is   now  fundus   officio. 

They  also  rely  upon  the  statute  of  limitations  of 
six   years   as   a  bar  to   the   action   upon   the  notes. 

From  the  proof  it  appears  that  the  trustee  did 
sell  the  land  to  Weaver  on  the  24th  of  April,  1880, 
and  that  Dyer  afterwards  paid  to  the  trustee  the 
amount  of  Weaver's  debt  in  redemption  of  the  land, 
as  stated  in  the  answer.  But  it  also  appears  that 
the  sale  was  made,  as  stated  in  the  advertisement, 
and  as  was  well  understood  by  Dyer,  Weaver,  and 
the  trustee,  for  the  paywent  only  of  the  note  held 
hy  Weaver^  and  not  for  the  satisfaction  of  all  un- 
paid notes,  as  it  should  have  been ;  and  it  further 
appears  that  Shields  and  wife  had  no  actual  notice 
of  the  sale ;  that  only  five  or  six  persons  were 
present  at  the  sale,  including  Dyer  and  the  trustee; 
that  but  one  bid  was  made,  and  the  land  was  sold 
and  bought  for  a  sum  not  exceeding  one-third  of 
its  value;  and  that  Dyer  knew,  and  Weaver  and 
the  trustee  must  have  known,  that  the  two  notes 
now   sued   upon   were   outstanding  and   unpaid. 
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Under  these  facts  we  hold  that  the  purchaser 
took  the  land  encumbered  with  tlie  trust  in  favor 
of  these  complainants  for  their  unpaid  notes.  Wicks 
and    wife   v.    Carathers   et   al.^   13   Lea,   353. 

Dyer,  under  his  redemption  from  the  purchaser, 
and  deed  from  the  trustee,  stands  in  no  better 
position. 

That  the  land  was  sold  for  the  pajmient  of  a 
note  maturing  before  those  remaining  in  the  hands 
of  the  complainants  can  make  no  sort  of  difter- 
ence.  The  several  notes  bear  the  same  relation  to 
each  other  as  purchase-money  notes  for  land,  se- 
cured by  a  lien  in  the  face  of  the  deed,  which  are 
entitled  to  equality  of  satisfaction  without  reference 
to  their  time  of  maturity  or  assignment.  Andrews 
V.    Holgoody   1   Lea,   693. 

Priorities  may  be  made  by  contract  {Christian  v. 
Clark,  10  Lea,  630;  Hill  v.  McLean,  lb.,  107),  but 
there  is  no  pretense  of  such  a  contract  here^  hence 
the   rule   that   equality   is   equity   should   prevail. 

To  meet  the  plea  of  the  statute  of  limitations 
the  complainants  rely  upon  a  new  promise.  Though 
there  is  conflict  in  the  proof  upon  this  point,  the 
preponderance  is  clearly  with  the  complainants,  and 
shows  a  promise  (such  as  is  required  by  the  de- 
cisions of  this  Court)  to  have  been  made  within 
two  years   next  before   the   filing   of   this  bill. 

Complainants  are  entitled  to  the  relief  sought  in 
their  bill.  The  decree  of  the  Chancellor  so  adjudg- 
ing will  be   affirmed   at   the   cost   of  the  defendants. 
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Knoxville  Iron   Company  v.   Smith. 
{Kmxville.      October   8th,  1887.) 

1.  Pauper  Oath.     Before  7vhofn  iakett. 

A  pauper  oath  in  lieu  of  prosecution  bond  is  sufficient,  though  taken 
before  the  clerk  of  a  court  of  this  State  other  than  that  in  which  the 
suit  is  instituted. 

Code  cited:  §§3912,  4826  (M.  &  V.);  ^§3192,  4050  (T.  &S.). 

Case  cited  and  appi-oved :  Andrews  v.  Page,  2  Heis.,  642. 

(See  Campbell  v,  Boulten,  3  Bax.,  354.) 

2.  Charge  of  Court.     Contrilmtory  negligence.     Defeats  recovery. 

In  an  action  by  a  convict  against  the  penitentiary  "lessees"  for  per- 
sonal injuries  sustained  by  him-by  the  falling  in  of  the  roof  of  a  coal 
mine  in  which  he  was  confined  at  labor  by  them  ;  if  there  is  proof 
tending  to  show  that  defendants  promulgated  a  general  order,  of 
which  the  plaintiff  had  knowledge,  that  gonvicts,  on  discovering  a 
loose  or  dangerous  roof,  should  immediately  stop  work  and  report 
the  fact  to  the  mining  boss,  and  not  return  to  work  until  it  was 
propped  and  made  safe,  and  that  with  knowledge  of  the  dangerous 
roof  plaintif)'  failed  to  report  the  fact,  and  continued  work,  and  was 
thereby  injured — it  is  error  for  the  Court  to  refuse,  on  defendant's  re- 
quest, to  charge  that  such  negligence,  if  proved,  would  defeat  plaint- 
iff's right  of  recovery. 

(See  Railroad  Co.  v.  DeArmond,  post^  p.  73.) 

3.  Same.     Same.     Duress. 

In  such  case,  the  plaintiff  insisting  upon  duress,  fear  of  punishment, 
etc.,  in  explanation  of  his  alleged  negligence,  it  is  proper  that  the 
Court  should  also  charge  the  law  applicable  to  this  hypothesis. 


FROM    KNOX. 


Appeal    in    error    from    Circuit    Court    of    Knax 
County.      S.   T.   Logan,   J. 
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W.  L.  Smith,  a  State  convict,  brought  this  suit 
in  the  Circuit  Court  of  Knox  County,  against  the 
lessees  and  sub-lessees  of  the  State  Penitentiary,  for 
damages  for  personal  injuries  sustained  by  him 
while  working  under  their  control  in  a  coal  mine, 
by  the  falling  in  of  the  roof  of  the  mine  upon  him. 
It  is  averred  that  the  roof  of  the  mine  was  permit- 
ted to  become  dangerous  by  defendant's  negligence. 

The  suit  was  brought  upon  a  pauper  oath 
made  before  the  Circuit  Court  Clerk  of  Greene 
County;  and  motion  to  dismiss,  on  the  ground 
that  this  pauper  oath  was  not  made  before  the 
proper  officer,  was  disallowed  by  the  Circuit  Judge. 
There  was  proof  tending  to  show  negligence  on 
the  part  of  plaintiflF,  the  nature  of  which  is  shown 
in  the  opinion.  The  Circuit  Judge  refused  to  give 
in  charge  certain  requests,  set  out  in  the  opinion, 
bearing  upon  the  question  of  plaintiff''s  contribu- 
tory negligence.  There  was  judgment  below  for 
plaintiff.      The   defendants   appealed. 

Andrews  &  Thornburgh  and  Wbbb  &  McClunq 
for   Plaintiffs    in   Error. 

Ingersoll   &   Cocke   for   Smith. 

TuRNEY,  C.  J.  It  is  assigned  for  error  that  the 
Court  erred  in  refusing  to  dismiss  the  suit  brought 
in  Knox  County — the  oath  in  forma  jiaaperis  having 
been  taken  before  the  Clerk  of  the  Circuit  Court 
of  Greene   County. 

The  form  of  oath  prescribed  by  statute  is,  "  I,  A.  B., 
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do  solemnly  swear  that  owing  to  my  poverty  I  am 
not  able  to  bear  the  expense  of  the  action  which  I  am 
about  to  commence,"  etc.      T.  &  S.  Code,  §  3192.  . 

There  is  no  designation  of  the  official  before 
whom  the  oath  is  to  be  taken.  Section  4050  au- 
thorizes "the  Clerks  of  the  several  courts  in  this 
State  to  administer  oaths  and  take  affidavits  in  all 
cases  in  ^  which  the*  authority  to  administer  such 
oath   is   not   confined  to   some    other   officer/' 

We  know  of  no  statute,  and  have  been  referred 
to  none,  in  any  way  qualifying  the  one  cited,  or 
restricting  the  taking  of  the  pauper  oath  to  the 
Clerk   of   the  court   in   which   the   suit   is   brought. 

The  oath  is  a  substitute  for  the  bond  ordinarily 
required  of  a  plaintift*  for  the  prosecution  of  his 
suit.  If  the  plaintiflF,  a  citizen  of  Greene  County, 
had  prepared  a  bond  in  that  county,  and  had  for- 
warded it  to  the  Clerk  of  the  court  of  Knox 
County,  we  suppose,  there  being  no  other  ob- 
jection, no  one  would  insist  the  bond  was  insuffi- 
cient, because  not  executed  before  or  in  the  pres- 
ence of  the  latter  Clerk.  If  a  plaintiff  may  give 
bondsmen  who  are  residents  of  the  State,  and  there- 
fore within  the  jurisdiction  of  the  court  by  reason 
of  this  bond,  we  are  unable  to  see  why  the  oath, 
which  is  the  substitute  for,  and  in  lieu  of,  the 
bond,  does  not  come  within  the  rules  applicable  to 
bonds.  To  employ  the  language  of  Judge  Dead- 
erick,  in  Andrews  v.  Page^  2  Ileis.,  642:  "We  are 
unable  to  reconcile  the  doctrine  of  some  of  our 
cases    upon  this    subject   with    sound    principle;    we 
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cannot  see  a  substantial  reason  for  discriminating 
in  favor  of  tliat  class  of  our  citizens  wbo  have 
wealth  and  ability  to  bring  their  causes  here  upon 
appeal  bond,  and  against  another  who,  from  pov- 
erty  and   misfortune,   are   unable   to   do   so." 

If  the  rich  man  may  be  allowed  to  execute  his 
bond  in  a  difterent  county  to  that  in  which  he 
must  bring  his  action,  why  may  not  the  pauper 
have  a  like  privilege  in  making  his  oath — the  sub- 
stitute  for   a   bond? 

The  want  of  truth  or  sufficiency  of  the  oath 
can  be  as  readily  shown,  whether  made  in  the 
one   or  the   other  county. 

The  statute  having  made  no  restriction  or  limi- 
tation, we  can  make  none.  There  was  no  error 
in   the   Court   refusing  to   dismiss. 

The  plaintift,  a  convict  to  the  penitentiary,  was 
a  laborer  in  a  coal  mine.  In  his  testimony  he 
says:  *'I  saw  High  tower"  (whose  duty  it  was  to 
see  the  roofs  were  propped),  "and  told  him  the 
roof  was  unsafe;  he  said,  I  will  have  it  propped, 
and  it  was  not  but  a  few  minutes  until  Bethel 
was   dead   and   I   was   crippled." 

The  testimony  of  several  witnesses  tends  to 
show  that  convicts  were  ordered,  when  they  found 
loose  or  dangerous  roofs,  to  immediately  stop  work 
and  report  to  the  mining  boss,  and  not  to  return 
to  work  until  the  danger  was  removed;  that  Smith 
knew   of    the    orders. 

Plaintift'  in  error  requested  the  Court  to  charge, 
''  If   you    find    there    was    a    general    order    of    the 
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owners  of  the  mines  that  when  a  convict  found  a 
loose  or  dangerous  roof  in  his  room,  he  should 
immediately  stop  work,  report  the  fact  to  the  min- 
ing boss,  and  not  go  to  work  until  the  dangerous 
roof  was  propped  or  made  safe,  and  this  was  made 
known  to  plaintiff*,  then  it  was  his  duty,  on  dis- 
covering that  the  roof  of  his  room  was  unsafe, 
immediately  to  quit  work  and  report  the  fact  to 
the  mining  boss,  and  not  work  under  the  danger- 
ous roof  until  it  was  propped  or  made  safe,  and 
his  failure  to  do  so  was  negligence,  which  would 
prevent  his  right  to.  recover  from  the  defendant 
for  any  injury  resulting  to  him  therefrom."  This 
was  refused.  The  request  was  proper;  a  state  of 
facts  called  for   it. 

The  defendant  in  error  insisting  upon  duress,  fear 
of  punishment,  etc.,  the  Court  should  at  the  same 
time  have  charged  upon  that  hypothesis.  For  the 
error  indicated  the  judgment  is  reversed  and  the 
cause   remanded. 

There  was  no  error  in  granting  a  new  trial  on 
the  first  verdict.  The  testimony  was  conflicting, 
the  Circuit  Judge  had  the  winesses  before  him, 
and   we   think   the   record   sustains   his   action. 


Pauper  Oath. — This  opinion  returns  to  the  plain  letter  of  the  stat- 
ute. It  would  seem  to  follow,  necessarily,  that  any  pauper  oath  for  any 
purpose  may  be  taken  before  any  officer  authorized  to  administer  oaths, 
either  in  or  out  of  the  State ;  and  that  Davis  v.  Owens,  5  Sneed,  679  ;  Mc- 
Phatridge  v.  Ciregg,  4  Cold.,  324 ;  and  Graham  v.  Coldwell,  8  Bax.,  69, 
so  far  as  they  seem  to  hold  to  the  contrary,  are  overruled. 
5 
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no  6i4  Templeton   v.  Brown. 


(Knoxville,     October   13th,   1887.) 

1.  Supreme  Court  Practick.    Judicial  notice  of  statute  of  another  State. 

The  Supreme  Court  will  not  take  judicial  notice  of  the  statute  of  an- 
other State,  unless  it  was  put  in  evidence  in  the  inferior  court. 
Case  cited  and  approved:  Bagwell  v,  McTighe,  85  Tenn..  616. 

2.  Husband  and  Wife.     Separate  estate.     Gift  to  wife. 

A  direct  gift  of  personalty,  by  a  husband  to  his  wife,  during  coverture. 

creates  in  her  a  separate  estate  by  necessary  implication^  and  without 

express  words. 
Cases  cited  and  approved:  Powell  ?'.  Powell,  9  tlum.,  477;  Sherron  v. 

Hill,  4  Lea,  500;  3  P.  \V.,  344;  14  Ohio,  37. 
(See  Cheatham  v.  Thornton,  1 1  I-ea,  295. ) 

3.  Same.     Note  given  by  husband  to  wife. 

A  note  executed  upon  a  valid  consideration  by  husband  to  wife  during 
coverture,  though  void  by  the  strict  rules  of  law,  will  be  enforced  in 
equity  against  the  husband  or  his  estate,  as  a  declaration  of  trust  in 
favor  of  the  wife — the  rights  of  the  husband^s  creditors  being  out  of 
the  way. 

Case  cited  and  approved:  McCampbell  7/.  McCampbell,  2  Lea,.  661. 

(See  Copeland  v.  Boaz,  9  Bax.,  223,  which  is  clearly  distinguishable 
from  this  case. ) 


FROM     KNOX. 


Appeal    from    Chancery   Court   of   Knox   County. 
H.   R.   Gibson,   Ch. 

Washburn  &   Templeton  for  Complainant. 

Taylor  &  Hood  for  Creditors. 
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H.   H.  Inqbrsoll  for  Devisee. 

FoLKES,  J.  Bill  by  the  administrator  of  Thomas 
Brown,  deceased,  with  the  will  annexed,  for  the 
settlement  of  the  estate  in  the  Court  of  Chancery 
under  the   Code. 

The  widow,  devisee,  and  creditors  are  made 
defendants. 

The  bill  charges  that  "the  defendant,  Frances 
Brown,  claims  to  be  a  creditor  of  the  estate  to 
the  amount  of  some  $10,000;"  "that  the  debt 
claimed  by  Frances  Brown,  as  complainant  is  in- 
formed and  charges,  came  as  follows:  Frances  Brown 
was  the  wife  of  said  testator,  and  to  her  he  had 
given,  not  only  very  valuable  real  estate,  but  a 
large  amount  of  money."  Of  the  money  so  given 
her  by  him  "she  afterwards  let  him  have  a  part, 
say  $9,000  or  $10,000,  and  the  notes  now  held  and 
claimed  by  her  were  given  for  a  part  of  the 
same — ^given  to  the  wife  by  the  husband ;  and  com- 
plainant denies  that  they  constitute  a  legal  liability 
against  the  estate   of    the  husband." 

Prayer  of  bill  "is,  that  "  creditors  specially  men- 
tioned herein  may  answer  the  allegations  of  this 
bill  as  to  their  claims,  on  oath,"  for  publication  as 
to  all   creditors,  etc.  * 

Frances  Brown  answers  the  bill  fully,  and  in  her 
answer,  among  other  things,  denies  that  her  hus- 
band had  given  her  any  real  estate,  but  admits 
that  he  gave  her  some  $49,000  or  $50,000  in  notes, 
being    about    half   of   the    proceeds    of   the    sale    of 
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property  in  Ohio;  that  the  notes  were  payable  to 
Thomas  Brown,  and  by  him  indorsed  and  delivered 
to  her;  that  he  then  left  their  home  in  Ohio  and 
came  to  Tennessee,  where  he  embarked  in  business; 
that  she  collected  some  of  the  notes,  and  loaned 
some  of  the  proceeds  thereof  to  Harvey  &  Brown, 
the  firm  of  wliich  her  husband  was  a  member 
after  he  came  to  Tennessee;  that  she  also  loaned 
money  to  her  husband  individually,  he  coming  to 
her  home  in  •Ohio  and  borrowing  it  from  her  for 
the  purposes  of  his  business  in  Tennessee;  that, 
subsequently,  there  was  a  dissolution  of  the  firm  of 
Harvey  &  Brown,  and  her  husband  assumed  all  the 
debts  of  the  firm ;  that  she  had  a  settlement  with 
her  husband  in  Tennessee  on  December  3d,  1883, 
and  after  charging  him  with  moneys  loaned  to 
Harvey  &  Brown,  and  to  her  husband  alone,  and 
crediting  him  with  interest  that  he  had  paid  to  her, 
all  maters  between  them  were  settled,  and  he  ex- 
ecuted and  delivered  to  her  his  three  promissory 
notes,  dated  Knoxville,  Tenn.,  December  3d,  1883, 
each  for  $3,333.33,  payable  to  her  order,  at  the 
Mechanics'  National  Bank,  in  orfe,  two,  and  three 
years,  respectively,  with  interest  from  date;  which 
notes  are  exhibited  with  the  answer.  "  She  insists 
that  saiti  notes  are,  both  in  law  and  equity,  bind- 
ing upon  the  estate  of  Thomas  Brown,  and  that 
she   is   entitled   to   a   decree   therefor." 

It  is  also  set  up  in  the  answer  that,  under  the 
statute  law  of  Ohio,  where  she  received  the  first 
gift  of  notes  from  her  husband,  the  proceeds  thereof 
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became  her  separate  property,  and  that,  when  sub- 
sequently loaned  to  her  husband,  the  notes  now  in 
suit  became  her  separate  property  by  reason  of  the 
character  impressed  upon  the  transaction  by  the  laws 
of  Ohio.  This  contention  might  as  well  be  dis- 
posed of  at  once.  It  is  sufficient  to  say  that  there 
was  no  proof  oft'ered  of  the  Ohio  law;  that,  after 
some  uncertain  sound  in  our  decisions,  it  is  now 
well  settled  in  this  State  that  this  Court  will  not 
take  notice  of  the  statute  laws  of  a  sister  State, 
unless  proof  of  *  same  be  offered  in  the  Court  be- 
low.     Bagwell   v.   McTighe^   85   Tenn.,   616. 

To  return  to  a  further  statement  of  the  case  as 
presented  in  this  record.  R.  H.  Brown,  the  son  of 
Thomas,  proves  that  he  knew  of  his  father  borrow- 
ing money  from  his  mother  for  himself,  and  in 
the  name  of  Harvey  k  Brown,  and  of  his  father 
paying  interest  thereon.  He  was  present  when  the 
three  notes  in  question  were  executed,  and  knows 
that  they  were  given  in  settlement  of  the  amount 
admitted   by   his   father   to   be   due   his   mother. 

The  legatee,  Marian  A.  Hopkins,  gives  a  deposi- 
tion, in  which  she  says  that  Thomas  Brown  told 
her  that  his  wife  claimed  that  he  owed  her  $10,000, 
although   he   denied   it   as   a   debt. 

This  was  all  the  proof.  There  was  an  agree- 
ment of  counsel  filed,  to  the  effect  that  the  answer 
of  Frances  Brown  might  be  treated  and  used  as  a 
deposition,  but  coupled  with  a  reservation  of  right 
to  except  to  any  portion  thereof  for  incompetency ; 
and    when    the     cause    was     at    hearing,    exceptions 
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were  taken  by  counsel,  and  allowed  by  tlie  Chan- 
cellor, which  practically  deprives  her  answer  of  all 
value  as  a  deposition.  So  the  cause  must  stand 
on   the  pleadings   and   proof  as   above    recited. 

The  Chancellor  adjudged  that  the  notes  were 
not  evidence  of  a  valid  subsisting  indebtedness  on 
the  part  of  Thomas  Brown,  which  she  could  have 
enforced  in  his  lifetime,  and  cannot  now  be  en- 
forced against  his  estate;  pronounced  said  notes 
void,  and  directed  them  to  be  surrendered  and  can- 
celled. 

Frances   Brown   appeals. 

It  is  insisted  on  behalf  of  the  administrator  that 
the  note  of  the  husband  to  the  wife  is  void;  this 
is  true  under  the  strict  rules  of  the  common  law, 
but  fails  to  furnish  a  sufficient  answer  to  the  de- 
mands  of    the   wife   in    equity. 

Under  well  settled  principles  we  have  no  hesita- 
tion in  holding,  under  the  pleadings  and  proof  in 
this  cause,  that  the  execution  of  the  notes  in 
question  constituted  a  declaration  of  trust  in  favor 
of  the  wife,  which  equity  will  enforce,  there  being 
no  controversy  here  as  to  the  rights  of  creditors, 
counsel  for  Mrs.  Brown  expressly  yielding  priority 
to   other   creditors,  if  their  be   any. 

It  is  needless  to  enter  at  length  upon  a  discus- 
sion of  the  many  methods  of  creating  a  separate 
estate  in  personalty  in  the  wife.  It  is  a  creature 
of  equity  for  the  relief  of  the  wife  from  many  of 
the  hardships  and  restrictions  which  the  inflexible 
rules   of    the   compion   law   impose    upon    her.      One 
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of  these  methods  is  by  gift  from  the  husband  dur- 
ing coverture,  if  made  absolutely,  and  not  intended 
as  mere  paraphernalia,  subordinate  of  course  to 
rights  of  husband's  creditors,  if  made  voluntarily, 
or  with  intent  to  hinder,  delay,  or  defraud  them. 
Section   1100,   Pomeroy's   Eq.   Ju. 

The  intention  to  create  a  separate  estate  must 
clearly  appear,  either  by  express  terms  or  by  neces- 
sary implication,  otherwise  the  marital  rights  of  the 
husband  w^ill   attach. 

When  the  gift  is  from  a  stranger,  the  intention 
must  usually  appear  from  the  express  language  of 
the  donor,  in  terms  creating  such  an  estate;  other- 
wise the  rights  of  the  husband  will  not  be  ex- 
cluded. But  where  the  gift  is  from  the  husband, 
the  intention  to  exclude  himself  is  inferred  from 
the  circumstances  of  the  case,  and  'the  situation  of 
the  parties  without  the  use  of  .the  express  words 
that  would  be  required  where  a  third  person  is  the 
donor. 

The  cases  to  which  our  attention  has  been  called 
bv  counsel  for  the  administrator  are  all  where  the 
estate   came  from   a  third  party. 

Not  only  is  our  conclusion  sustained  by  approved 
text  writers  (see  1  Bish.  Mar.  W.,  119,  et  seq.y  123, 
161,  728,  757;  2  Story  Eq.  Jur.,  §1373;  Perry  on 
Trusts,  §639),  but  has  been  substantially  adjudged 
in   our   reported   cases. 

In  Po2oell  V.  Powell,  9  Hum.,  477,  a  conveyance 
of  slaves  by  the  husband  to  the  wife  was  upheld. 
This  is  a  leading  case    in    Tennessee,  and    pr^s^nts 
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a  full  discussion  of  the  question  by  Judge  Turley, 
to   which   nothing   can    well  be   added. 

Again,  in  McCampbell  v.  McCampbell^  2  Lea,  661, 
we  have  a  case,  not  only  the  same^  in  principle, 
but  in  instance.  It  was  a  bill  by  a  widow  against 
the  executors  of  the  husband  to  recover  the  amount 
of  promissory  note  executed  by  the  husband  directly 
to  her  during  the  coverture.  The  proof  showed 
that  the  husband  permitted  the  wife  to  hold,  and 
renew  in  her  own  name,  the  notes  held  by  her  at 
the  time   of   the   marriage,   or  afterwards   received. 

There  was  no  declaration  of  a  trust,  no  renun- 
ciation in  terms  of  his  marital  rights;  indeed,  the 
identical  note  was  found  in  a  pocket-book,  in  a 
chest  in  which  the  testator  kept  his  papers,  and 
to  which  both  the  husband  and  the  wife  had 
access.  It  is  true  that  there  was  proof  that  the 
note  was  given  far  money  received  as  part  of  her 
distributive  share  of  her  father's  estate,  but  Judge 
Cooper,  in  the  opinion,  says,  "this  fact  is,  however, 
not  material  to  her  rights."  The  case  is  rested 
upon  the  fact  that  the  husband  borroiced  the  money 
from  the  wife,  and  gave  his  note  to  her  for  the 
amount;  the  equity  of  the  wife  is  fixed  by  the 
very    nature   of    the   transaction. 

This  case  cites  SUihuing  v.  Styles^  3  P.  W.,  334, 
where  it  is  held  that  the  consideration  of  money 
borrowed  from  the  wife  would,  in  equity,  make  the 
husband  a  trustee  for  the  wife.  To  the  same  effect 
is  Haber  v.  Huher,  10  Ohio,  S7I,  cited  approvingly 
in  this  case,  as  also  in  Powell  v.  Powell,  ante,  where 
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it  is  said  "a  note  from  a  husband  to  his  wife  is 
a  very  unusual  thing,  and  this  very  circumstance 
is,  in  consequence  of  its  uncommonness,  a  convincing 
argument  that  he  intended  to  withdraw  the  money, 
of  which  it  was  the  evidence,  from  his  control,  and 
to  give  it  absolutely  to  his  wife/'  There  is  no 
meaning  to  the  transaction,  unless  this  interpretation 
can   be  put   upon   it. 

The  same  principle  is  announced  in  Sherrov  v. 
Hill^  4  Lea,  500,  where  a  chattel  had  been  bought 
from  the  husband  by  a  third  person,  and  given  to 
the  wife,  was  adjudged  to  confer  upon  the  wife  a 
separate  estate,  from  the  very  nature  of  the  trans- 
action, without  any  v^ords  from  the  donor  showing 
an  intention  to  create  a  separate  estate.  It  being 
treated  by  the  Court  as  'though  the  husband  had 
himself  made  the  gift  to  the  wife,  which,  in  the 
language  of  the  opinion  in  that  case,  "  would  con- 
fer a  separate  estate   without  express  words." 

When  it  is  recalled  that  the  husband^  in  the  case 
at  tlie  bar,  had  years  before  endorsed  and  delivered 
notes  to  his  wife;  that  she  had  loaned  the  proceeds 
thereof  to  a  firm  of  which  he  was  a  member;  that 
she  had  loaned  him  money,  and  that  she  follows 
him  to  Tennessee  demanding  a  settlement,  and  in 
response  to  such  demand  he  stipulates  for  an  ex- 
tension of  time,  and  finally  executed  the  notes  in 
question,  and  delivered  the  same  to  her,  where 
they  remained  until  his  death,  can  it  be  doubted 
that  it  was  his  intention  to  create  in  her  a  separate 
estate,  and   to   denude   himself  of  any  right   therein? 
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Certainly  not,  in  the  light  of  the  authorities  to 
which   we   have   adverted. 

The  decree  must  be  reversed,  and  judgment  here 
in   the   wife's  favor  against  the  administrator. 

The  cause  will  be  remanded  for  settlement  in 
the  Chancery  Court,  in  accordance  with  this  opinion. 
The  complainant  will  pay  the  costs  of  this  Court, 
and  of  the  Court  below,  to  be  allowed  him  in  his 
account  as   administrator. 
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Rhea  v.   Greer. 


86      d9 
el 16    486 


(Knoxnlle.      October   25th,   1887.) 

1.  Year's  Support.     Statutes  relating  to,  liberally  construed. 

Liberal  construction  is  accorded  by  the  courts  to  statutes  relating  to 
year's  support  for  the  widows  and  children  of  decedents. 

2.  Same.     Administrator's  duty  to  preserve  year's  support  for  mitwrs  without 

guardian. 

Where,  in  default  of  a  widow,  the  children  of  a  decedent,  under  fifteen 
years  of  age,  become  entitled  to  year's,  support,  ii  is  the  duty  of  the 
administrator,  who  has  received  personal  assets  of  the  estate,  to  pre- 
serve out  of  same  a  year's  support  for  such  children  tohere  they  har'e 
no  guardian;  and  for  his  failure  to  do  so  he  will  be  held  personally 
responsible,  although  such  year's  support  was  not  assigned  within 
one  year  after  the  decedent's  death,  nor  until  the  administrator  had 
voluntarily  disbursed  the  entire  assets  to  creditors. 

Code  cited:  §{3125,  3126,  3127,  3129  (M.  &  V.);  §§2285,  2286,  2287, 
2290  (T.  &S.). 

Cases  cited  and  approved:  Rice  v.  Hunt,  7  Lea,  39;  Vincent  v.  Vin- 
cent, I  Heis.,  333,  334;  Curd  v.  Curd,  9  Hum.,  171 ;  Gupton  v.  Gup- 
ton,  3  Head,  488. 

Cited  and  distinguished:  Bayless  v,  Bayless,  4  Cold.,  359;  Rocco  v. 
Cicalla,  12  Heis.,  510. 


FROM    BLOUNT. 


Appeal    in    error  from    Circuit    Court  of    Blount 
County.      S.  A.   Rogers,  J. 

K.  N.  Hood  for  Rhea. 


8.   P.   Rowan   for  Greer. 
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F0LKE8,  J.  The  Code,  Sections  3125  and  3126, 
makes  provision  for  the  appointment  of  commission- 
ers to  set  ajiart  to  the  widow  of  an  intestate,  or 
widow  dissenting  from  her  husband's  will,  so  much 
of  the  crop,  stock,  provisions,  moneys  on  hand  or 
due,  or  other  assets,  as  may  be  necessary  for  the 
support  of  the  widow  and  her  family  for  one  year 
after  the  decease  of  her  husband;  and  that  "the 
moneys  and  effects  so  set  apart  shall  be  the  absolute 
property  of  the  widow  for  said  uses,  and  shall  not 
be  taken  into  the  account  of  the  administration  of 
the  estate  of  said  intestate,  nor  seized  upon  any 
precept  or   execution." 

Section  3127  enacts  that,  "if  there  be  no  widow, 
or  she  die  before  the  year's  support  is  set  apart, 
the  same  provision  shall  be  made  for  the  children 
of  the  intestate,  or  of  the  widow,  or  of  both, 
under   the   age   of   fifteen." 

Section  3129  is  as  follows:  "The  administrator 
shall  be  trustee  for  the  management  of  the  prop- 
erty so  set  apart  for  the  support  of  the  children 
until  the  appointment  of  a  guardian,  to  whom  he 
shall   pay   it   over,    and    take   his   receipt." 

In  the  case  now  under  consideration,  the  admin- 
istrator was  appointed  on  the  28th  of  November, 
1881,  and  on  March  6th,  1882,  filed  an  inventory, 
showing  the  sale  by  him  of  all  the  efi:ects  of  his 
intestate,  inchiding  household  and  kitchen  furniture, 
and  supplies,  embracing  all  the  articles  exempt  by 
law,  and  also  showing  that  there  had  come  to  his 
hands  "  one  note  on  Josiah  Henderson,  dated   March 
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2d,  1881,  due  January  Ist,  1882,  for  $277.50,  cred- 
ited April  12th,  1881,  with  $100,  and  October  5th, 
1881,  with  $18.05;"  "and  one  note  on  same  party, 
of  same  date,  to  wit,  March  2d,  1881,  and  due 
twelve  months  after  date,  for  $148,"  both  of  which 
were   reported   in   inventory   as   good. 

On  the  3d  of  December,  1883,  commissioners 
were  appointed  by  the  County  Court  to  set  apart 
year's  support  for  the  two  minor  children  of  the 
intestate,  Ezra  Lee,  one  aged  five  years,  and  the 
other  about  seven;  their  mother  having  died  be- 
fore  the  father. 

On  the  8th  of  January,  1884,  the  commissioners 
filed  a  report,  setting  apart  for  the  year's  support 
the  two  notes  above  referred  to,  with  all  interest 
accrued  thereon;  and  reporting  further  that  in  the 
event  the  administrator  has  collected  said  notes, 
the  proceeds  thereof  are  set  apart  to  said  minors 
in   lieu   of   the   notes. 

The  administrator,  J.  J.  Greer,  files  exceptions 
to  said  report,  alleging  that  the  setting  apart  of 
said  support  was  made  more  than  two  years  after 
the  death  of  intestate,  and  more  than  two  vears 
after  the  appointment  of  the  administrator;  that 
the  commissioners  did  not  go  upon  the  premises, 
where  the  personal  eftects  were,  and  examine  them 
as  required  by  law;  that  said  commissioners  do 
not  show  by  their  report  that  said  notes,  or  the 
proceeds  thereof,  were  in  the  hands  of  the  admin- 
istrator, or  in  existence  at  the  time  of  making  the 
report;    that  said   amount   so   set  apart  is   excessive. 
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The  County  Court  sustained  the  exceptions,  and 
set  aside  the  report;  and  the  guardian  appealed  to 
the  Circuit  Court,  where  the  report  was  likewise 
set   aside.      Appeal   prayed  and   granted. 

The  bill  of  exceptions  shows  that  the  only  proof 
offered  to  sustain  said  exceptions  was  the  testimony 
of  the  administrator,  who  stated  that  he  had  col- 
lected the  notes  referred  to,  and  had  paid  the  pro- 
ceeds out  on  the  debts  of  the  estate  before  the  3d 
of  December,  1883,  the  date  of  the  appointment  of 
commissioners. 

On  behalf  of  the  administrator  it  is  here  now 
insisted  that  there  can  be  no  year*s  support  set 
aside,  unless  application  therefor  be  made  within 
the  first  year  after  the  death  of  the  intestate,  or 
at  all  events  within  the  first  year  after  appoint- 
ment  of   the   administrator. 

It  was  upon  this  ground  that  the  Court  below 
seems  to  have  predicated  its  judgment,  refusing  the 
allowance. 

In  this  conclusion  we  are  of  opinion  the  Court 
erred. 

Acts  giving  year's  support  to  the  widow,  and 
to  minors  where  there  is  no  widow,  like  acts  con- 
cerning dower,  and  exemption  laws,  are  to  be  lib- 
erally  construed. 

The  primary  intention  of  the  Legislature  is 
to  make  provision  for  the  support  of  the  widow 
and  children  for  one  year  after  the  death  of  the 
husband,  or  father,  as  the  case  may  be.  The  ap- 
pointment of  commissioners  is  secondary,  and  merely 
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as  a  means  of  ascertaing  the  proper  amount,  and 
the  designation  of  the  property  or  means  out  of 
which  it  is  to  he  paid. 

By  the  express  terms  of  the  statute,  a  suit- 
able amount  must  be  set  apart  for  the  year's  sup- 
port, as  the  absolute  property  of  the  widow,  or 
minors,  and  shall  not  be  taken  into  the  account 
of   the   administration. 

Now,  in  the  case  of  minors  of  tender  years — 
doubly  orphaned — as  were  the  children  in  this  case, 
with  no  guardian,  how  are  they  to  avail  themselves 
of  this  justly  allowed  and  carefully  guarded  provis- 
ion for  their  support?  By  reason  of  their  tender 
years,  they  are  not  expected  to  make  application 
for  appointment  of  commissioners  to  set  apart  this 
support,  in  person.  They  have  no  mother — no 
guardian;  upon  whom  then  devolves  the  duty  of 
making  the  application?  It  would  seem  that  the 
administrator  himself  ought  to  do  so.  He  has  in 
his  hands  funds  or  property,  which  the  law  has 
informed  him  should  be  applied  to  the  support  of 
the  minors;  and  if  he  voluntarily  *pays  it  out  to 
creditors,  it  will  not  be  permitted  him,  when  stran- 
gers have  invoked  the  machinery  of  the  law  for 
the  ascertainment  and  allotment  of  the  proper 
amount,  to  say  the  application,  not  having  been 
made   within  the   year,   comes  too   late. 

We  have  seen  by  Section  3129  of  M.  &  V. 
Code,  that  the  administrator  is  made  trustee  for 
the  management  of  this  fund  until  a  regular  guar- 
dian   is   appointed.      If   trustee   for  its   management 
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iQ  absence  of  a  regular  guardian,  why  not  have 
imposed  upon  him  the  duty  of  applying  for  its 
allotment? 

It  is  not  necessary  to  determine  in  this  case 
that  the  administrator  is  bound  to  apply  for  the 
appointment  of  commissioners  to  set  apart  the 
year's  support.  All  that  we  do  adjudge  is,  that  in 
case  of  minors,  without  natural,  and  without  regu^ 
lar  guardian,  where  he  has  failed  to  make  such 
application  for  them  within  the  year,  he  will  not 
be  permitted  to  relieve  himself  from  liability,  where 
commissioners  are  afterwards  appointed,  and  allow- 
ance made,  except  by  showing  that  at  the  time  of 
the  death  of  intestate  there  was  not  property  or 
effects  which  came  to  his  hands  sufficient  to  pay 
same. 

In  the  case  at  bar,  as  already  shown,  there 
were  funds  sufficient.  The  allotment  is  made  out 
of  the  identical  funds,  and  the  only  answer  of  the 
administrator  is  that  '^no  application  was  made  for 
the  allowance  within  one  year,  and  I  have  paid 
out  the  funds  and  disposed  of  the  property  for 
the   payment  of    debts.*' 

No  judgment  or  decree  of  Court,  reqiring  same 
to  be  paid,  so  far  as  this  record  shows.  The  pay- 
ment was  voluntary,  and  the  administrator  himself 
may  be  the  creditor  whose  debts  have  been  thus 
paid. 

With  funds  or  property  in  his  hands,  out  of 
which  a  year's  support  is  directed  to  be  set  apart, 
and  when  so   set   apart,   with  the   statute,  in  terms, 


SEPTEMBER  TERM,  1887.  65 


Rhea  v.  Greer. 


making  him  trustee  for  its  management,  he  must 
see  to  it  that  the  necessary  commission  is  appointed 
to  make  the  allotment;  and  if  he  fails  to  do  so  as 
to  minors,  where  there  is  no  widow  and  no  regu- 
lar guardian,  he  will  be  held  liable  to  said  minors 
for  the  property  or  money  to  the  extent  of  the 
allowance  when  afterwards  made  by  the  commis- 
sioners duly  appointed,  provided  it  be  shown  that 
there  was  money  or  property  on  hand  at  the  time 
of  the  death  of  the  father,  out  of  which  said  allow- 
ance  might  have  been   made. 

It  is  familiar  law  that  an  administrator  who 
voluntarily  pays  out  all  the  assets  in  his  hands, 
paying  creditors  in  full,  and  having  knowledge  of 
the  existence  of  another  debt,  will  be  held  liable 
for  the  payment  of  the  latter  debt  to  the  extent 
of  its  pro  rata,  should  it  be  afterwards  established 
within   the   period   of    limitation. 

The  principle  we  announce,  in  the  case  at  bar, 
works  no  greater  hardship  upon  the  administrator. 
lie  is  a  quasi  trustee  in  both  cases,  and  in  each 
can  protect  himself  from  liability;  in  the  one,  by 
taking  steps  to  have  all  the  creditors  brought  be- 
fore the  Court,  so  as  to  ascertain  the  pro  rata  for 
each,  and  in  the  other,  by  taking  steps  to  have 
the  year's  support   allotted. 

Of  course,  we  do  not  adjudge  that  the  rule 
would  be  the  same  as  to  the  widow,  who  is  sui 
juris. 

That  commissioners  are  to  be  limited  to  prop- 
erty or  funds  on  hand  at  the  time  of  the  death, 
6 


66  KNOXVILLE : 

Rhea  v.  Greer. 


does  not  imply,  as  is  argued,  that  the  eommission- 
ers  are  to   be   appointed   within    the  year. 

A  widow  is  entitled  to  dower  and  to  exempt 
property,  to  be  ascertained  at  the  death  of  the 
husband,  but  it  was  never  supposed  that  she  had 
to  ask  for  the  allotment  of  the  one,  or  make  de- 
mand for  the  other  immediately.  Vincent  v.  Fm- 
cent^  1  Ileis.,  333-344.  As  to  exempt  property,  she 
may  sue  the  administrator  therefor  in  trover,  where 
he  has  converted  the  same  hy  applying  it  to  debts, 
without  demanding  the  proj)erty  previous  to  the 
suit,  or  oflFering  to  make  a  selection.  Card's  Ad- 
ministrafor  v.  Cnrd^  9  Hum.,  171.  By  the  statute, 
it  vests  in  her  at  once  upon  the  husband's  death. 
So,  under  our  construction  of  this  statute,  the 
property  on  hand  at  time  of  death,  out  of  which 
the  year's  support  is  to  be  allowed  minors,  vests 
in  the  administrator,  as  trustee  for  them,  and  they 
can  sue  him  for  same  as  soon  as  commissioners, 
duly  appointed,  fix  the  amount  or  character  of  prop- 
erty  suitable   for  the  year's   support. 

The  provision  for  a  year's  support  does  not,  in 
terms, , limit  the  time  within  which  application  shall 
be  made  therefor  to  one  year  or  to  two  years;  to 
so  hold  would  be  to  judicially  establish  a  one 
year  or  a  two  year  statute  of  limitation  against 
minors,   where   the   Legislature   has   created   none. 

But  it  is  urged  that  the  statute  granting  the 
year's  support,  ex  vi  termini,  limits  the  application 
to  the  year  immediately  following  the  death  of  the 
intestate. 


SEPTEMBER  TERM,  1887.  67 

Rhea  v.  Greer. 


The  language  referred  to  is,  "So  much  of  the 
crop,  stock,  provisions,  moneys  on  hand  or  due,  or 
other  assets,  as  may  be  necessary  for  the  support 
of  such  widow  and  4ier  family,  until  the  expiration 
of  one  year  after  the  decease  of  her  husbandJ*  This, 
in  our  opinion,  neither  expresses  nor  implies  any 
limit  within  which  the  application  for  the  allotment 
of  the  support  is  to  be  made,  but  limits  only  the 
period  for  which,  as  against  creditors,  the  allowance 
is   to   be   granted. 

Under  the  construction  contended  for  by  the  ad- 
ministrator, if  for  any  reason  the  application  could 
not  be  made  or  acted  upon  until  six  months  or 
eleven  months  aft^r  the  death,  the  provision  to  be 
made  would  be  limited  to  the  unexpired  portion 
of  the  twelve  months,  so  as  to  allow  only  six  or 
three  months'  support   in   the   cases   put.  • 

If  the  right  to  apply  for  it  is  lost,  after  the 
expiration  of  one  year,  it  would  seem  to  follow, 
logically,  that  the  right  to  half  of  it  would  be 
lost   upon   the   expiration   of   half   the   year. 

Certainly  no  such  strict  construction  should  be 
given   to   so  beneficent   a   statute. 

As  already  stated,  the  primary  object  of  the 
Legislature  is  to  give  the  widow  and  children  prop- 
erty or  money  sufficient  for  one  yearns  support  after 
the  husband's  death,  the  means  or  manner  of  set- 
ting it  apart,  as  also  the  time,  is  secondary.  Usu- 
ally it  is  necessary  to  do  so  within  one  year,  as 
the  widow  may  be  unable  to  live  without  the  use 
of   the   provision;   but   if    not    actually   set   apart   to 
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her  within  the  year,  she  and  the  children  may  still 
get  the  benefit  of  the  allowance  by  being  enabled 
to  borrow  npon  the  faith  and  credit  of  the  amount 
which  they  can  reasonably  anticipate  will  be  made,  art 
soon  as  conveniently  may  be,  so  that,  without  actu- 
ally having  the  allotment  made  irithin  the  year,  they 
obtain  the  support  jvr  the  year  immediately  fol- 
lowing  the   death   of    the   husband   or   father. 

While  the  question  presented  in  this  record  has 
never  before  been  adjudged  in  this  State,  so  far  as 
we  can  ascertain  from  the  reported  cases  the  rules 
of  construction  which  lead  to  the  conclusion  an- 
nounced  have   repeatedly   been   recognized. 

We  content  ourselves  with  a  citation  of  only 
one  of  the  many  which  might  be  referred  to.  In 
Gupton  V.  Gnpfo)t,  3  Head,  488,  it  is  held  that 
the  language  of  the  Code,  in  providing  for  the 
dissent  by  widow  from  her  husband's  will,  where 
it  enacts  that  she  shall  in  such  case  be  endowed 
as  if  her  husband  had  died  intestate,  does  not 
limit  the  estate  to  be  taken  bv  the  widow  to  one- 
third  of  the  lands,  but  embraces  the  personal  estate 
as  well,  and  the  widow  is  entitled  to  such  portion 
of  same  as  she  would  have  been  entitled  to  had 
there  been  no  will.  The  learned  Judge,  in  speak- 
ing for  the  Court  in  that  case,  said  the  word  en- 
dow, or  endowed,  is  not  to  be  limited  to  the  tech- 
nical sense  of  giving  "dower.'*  ^'To  what  it  shall 
extend  is  a  matter  of  construction,  in  reference  to 
the  object  for  which  it  was  used,  and  the  connec- 
tion   in    which   it   was   found.'* 
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The  section  of  the  Code  which  gives  the  year's 
support,  says  it  may  be  had  "upon  the  application 
of  the  widow  of  an  intestate,  or  of  a  widow  who 
dissents  from  the  will  of  her  husband."  Now, 
under  another  section  of  the  Code,  the  one  re- 
ferred to  in  the  case  of  Gupfon  v.  Gujpton^  sujpra^ 
she  has  one  year  within  which  to  dissent.  Sup- 
pose she  does  not  make  known  her  dissent  until 
the  last  day  of  the  year  following  the  death  of 
her  husband;  will  it  be  contended  that  she  could 
not  thereafter  file  application  for  the  appointment  of 
commissionera  to  set  apart  her  year's  support?  We 
apprehend  not.  Yet,  if  it  be  true  that  the  stat- 
ute limits  the  period  of  application  to  the  year 
immediately  following  the  death  of  her  husband, 
she   would   be   cut   oft*. 

Certainly,  if  the  widow  be  not  cut  olf  in  such 
case,  by  the  assumed  limit  of  one  year,  the  minor 
children   would   not   be. 

There  is  nothing  adjudged  in  Bayless  v.  Bayless, 
4  Cold.,  359,  which  is  in  conflict  with  the  conclu- 
sion   reached   by   us   in   this   case.  ' 

What  was  determined  in  that  case  can  best  be 
ascertained  by  reference  to  the  language  of  Judge 
Milligan   in    stating   the   proposition.      He   says: 

''Two  questions  are  presented  in  the  record  for 
our   determination: 

^'First — Whether  the  widow  of  an  intestate  hus- 
band is  entitled  to  charge  the  estate  of  her  de- 
ceased husband  with  the  value  of  all  the  various 
articles     of     personal    property    enumerated     in     the 
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Code,  §§  2107-2110,  inclusive,  as  exempt  from  ex- 
ecution; or,  whether  she  is  entitled  to  such  articles 
only,  in  specie,  as  are  'on  hands'  at  her  hus- 
band's  death? 

"  Second — Whether  or  not  she  is  entitled  to  an 
allowance  out  of  the  husband's  estate  for  the  value 
of  such  articles  as  may  be  designated  in  the  com- 
missioner's report,  assigning  her  a  year's  support, 
which  were  not  *  on  hands '  at  the  death  of  her 
husband." 

In  the  case  at  bar,  it  is  manifest  that  the  ef- 
fort  is  not  to  hold  the  father's  estate  liable  for 
"  the  value  of  such  articles  which  were  not  *  on 
hands'    at   the   death   of   the   father.'' 

On  the  contrary,  the  administrator  is  adjudged 
liable  for  the  two  notes  set  apart  in  the  commis- 
sioners' report,  upon  the  ground  that  they  were 
"on  hands"  at  the  death  of  the  intestate,  as  shown 
by   the   inventory   filed   by   the   administrator. 

We  do  not  regard  ourselves  as  concluded  by 
what  is  said  argaendo  in  Baylessi  v.  Bayless;  nor 
do  we  admit  that,  when  properly  understood  with 
reference  to  the  facts  of  that  case,  there  is  any- 
thing even  in  the  argument  at  variance  with  our 
decision   in   the   case   at  bar. 

Nor    is    there    anything    in    Rocco    v.    Cicalla^   12 
Ileis.,   510,    which,    in    our    opinion,    is    encroached  ' 
upon    in   the   decision   of   this   cause. 

After  approving  Bayless  v.  Bayless^  it  continues : 
"It  is  evidently  contemplated  that  the  commission- 
ers are  to  go  where  the  personal  effects  are,  and  set 
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apart,  separate,  and  designate  the  articles  that  the 
widow  is  to  have;  and  these  at  once  become  her 
property,  and  she  should  at  once  have  possession  of 
them,  if  she  lias  not  already.  Again,  clearly,  it  was 
not  contemplated  that  the  commissioners  should  fix 
a  gross  sum  of  money  as  the  amount  the  widow 
ought  to  have,  without  regard  to  whether  it  were 
on  hand  or  not,  and  leave  the  administrator  to  col- 
lect and  pay  this  out  of  the  general  assets,  as  any 
other   debt   against   the   estate." 

Still  quoting  from  the  opinion  in  that  case:  "It 
was  never  contemplated  that  the  widow  should  be 
left  to  an  action  against  the  administrator  for  her 
claim.  Her  share  of  the  effects  on  hand  must  be 
given  to  her  immediately;  and  if,  after  these  arti- 
cles are  thus  set  apart,  the  administrator  should 
have  possession  of  them,  we  think  that  she  ought 
not  to  be  left  to  her  action  for  their  conversion, 
but  the  Court  should,  by  way  of  carrying  its  or- 
ders into  effect,  compel  th.e  delivery  of  the  arti- 
cles." 

"  It  would,  perhaps,  he  otherwise  if  they  have 
been  coftverterf,  or  chahged^  so  that  the  specific  arti- 
cles  can   not   be   delivered^ 

We  have  quoted  thus  at  length  from  the  two 
cases  named,  because  it  is  earnestly  and  ably  ar- 
gued that  these  cases  give  an  interpretation  to  the 
statute  under  consideration,  which  is  hostile  to  the 
conclusion   reached   in   this   case. 

We  have  examined  them  carefully,  and  find 
nothing    decided    therein     that    is    out    of   harmony 
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with   the   point   adjadged    herein,   as   we   understand 
them. 

In  conchision,  we  call  attention  to  the  case  of 
Rice  V.  Hunty  7  Lea,  39,  as  evincing  the  policy  of 
this  Court  in  placing  a  liberal  construction  upon 
the   statute   in   question. 

In  that  case  there  was  on  hand  at  the  death  of 
the  intestate  only  $500 — no  other  property  or  ef- 
fects. The  intestate  had  borrowed  $4,000,  and  had 
pledged  $13,500  in  nncurrent  money  as  security 
therefor.  Judge  McFarland,  speaking  for  the  Court, 
said:  "Objection  is  also  taken  to  the  allowance  of 
$3,600  to  the  administratrix,  as  widow,  for  her  year's 
support  for  herself  and  children.  The  objection  is 
that  the  commissioner  could  only  set  apart  to  her 
such  articles  or  moneys  as  were  on  hand  at  the 
death  of  her  husband,  and  that  was  only  $500  on 
hand  in  money.  The  $13,500  was  on  hand  in  legal 
contemplation,  although  it  had  been  pledged  to  a 
creditor." 

It  is  needless  to  say  that  a  strict  or  literal  con- 
struction would  have  defeated  the  allowance  in  that 
case. 

Without  further  elaboration,  it  is  ordered  that 
the  report  of  the  Honorable  Commission  of  Refe- 
rees be  set  aside,  judgment  of  the  Circuit  Court 
will  be  reversed,  and  judgment  here  against  J.  J. 
Greer  for  the  amount  due  on  the  two  notes  referred 
to  in  the  report  of  the  commissioners,  with  inter- 
est  and   costs. 

Snodgrass,   J.,   delivered   a  dissenting   opinion. 
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East  Tennessee,  Virqinia  &  Georgia  Railroad  Com- 
pany  V.  DeArmond. 

(Knoxville.      October  26th,   1887.) 

1.  Master  and  Servant.     ^^Felioiu-servant^^  doctrine,     Umiiations. 

Ordinarily  fellcrohsai'ants  assume  the  risks  incident  to  each  other's  neg- 
ligence, but  in  Tennessee,  where  servants  of  the  same  master  are 
engaged  in  different  departments  of  a  common  service,  or  one  is  the 
superior  of  another  in  the  same  department,  either  temporarily  or  per- 
manently, they  are  no\  fellmtf-servants  within  the  meaning  of  this  rule. 

Cases  ^ited  and  approved:  Haynes  ?/.  Railroad,  3  Cold.,  222;  Railroad 
7\  Carroll,  6  Heis.,  347;  Iron  Co. «/.  Dodson,  7  Lea,  367;  Railroad  7'. 
Wheless,  10  Lea,  741;  Railroad  v,  Collins,  85  Tenn.,  227;   112  U. 

5^.»  377- 
(See  Railroad  Co.  v.  Lahr,  post,  p.  — .) 

2.  Same.     Same.      Telegraph  operator  and  conductor  are  not  fellow-servants. 

Hence,  a  telegraph  operator  at  a  way-staiion,  who  has  no  control  of  or 
connection  with  the  running  of  railway  trains,  except  as  a  medium 
through  which  orders  from  the  superintendent's  office  are  communi- 
cated to  servants  of  the  company  in  charge  of  its  trains,  is  not  the 
fellow-seri'ant  of  a  conductor  having  charge  and  control  of  a  railway 
train,  in  the  sense  that  the  latter  assumes  risks  for  injuries  caused  by 
the  former's  negligence. 

The  operator  is,  in  such  case,  not  only  engaged  in  a  different  de- 
partment of  the  common  service,  but,  as  the  arm  or  mouth-piece  of 
the  superintendent  of  trains,  is,  in  a  sense,  a  vice-principal  and  the 
conductor's  superior. 

Cases  cited  and  approved:  81  N.  C,  446;  12  Am.  &  Eng.  Railroad 
Cases,  228;  25  N.  W.  Rep.,  544;  24  Am.  Law  Reg.  (N.  S.),  452;  91 
N.  Y.,  332. 

« 

3.  Same.      Contributory  negligence.     ^^ Prime  and  proximate  cause.^^     Miti- 

gatien. 

Where  a  telegraph  operator  at  a  way-staiion  negligently  delivered  to 
the  conductor  of  a  train  an  order  that  did  not  concern  his  train,  in- 
stead of  a  dispatch  from  th*  superintendent  directing  him  to  hold  his 
train  at  that  station  until  another  train  should  pass,  whereby  a  col- 
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lision  occurred  and  consequent  injuries  to  the  conductor,  there  was 
contributory  negligence  on  the  part  of  the  conductor  in  accepting 
the  meaningless  order  without  inquiry,  which  should  mitigate  his 
damages ;  but  the  prime  and  proximate  cause  of  his  injury  was  the 
operator's  negligence. 

(See  Knoxville  Iron  Co.  v.  Smith,  antey  p.  45.) 


FROM    KNOX. 


Appeal  in  error  from  Circuit  Court  of  Knox 
County.      8.   A.    Rogers,   J. 

W.  M.  Baxter  and  Henderson  &  Jourolmon  for 
Railroad    Company. 

Williams  &   Snbed  for.  DeArmond. 

FoLKEs,  J.  DeArmond  was  a  conductor  on  a 
freight  train  of  the  East  Tennessee,  Virginia  & 
Georgia  Railroad  Company,  and  while  so  employed 
was  injured  in  a  collision  occurring  between  the 
train  under  his  charge,  going  west,  and  another 
freight  train  going  east.  This  action  was  against 
the  railroad  company  for  damages.  There  was 
verdict  and  judgment  in  favor  of  DeArmond.  Mo- 
tion for  new  trial  overruled,  and  the  railroad  com- 
pany  has   appealed   in   error. 

The    only    error    assigned,   which    it    is    deemed 

necessary    to    notice,    presents    the    question    as    to 

« 

w^hether    the    telegraph    o})crator,   whose    negligence 
caused    the    accident,   was    a    fellow-servant    of    the 
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conductor,  whose  negligence  was  one  of  the  risks 
assumed  by  the  latter  in  entering  the  service  of 
the  company. 

The  record  shows  that  the  superintehdent,  through 
the  train  despatcher,  had  sent  a  telegram  to  one 
^revord,  the  operator  in  the  office  at  Cleveland, 
in  the  employ  of  the  railroad  company,  directing 
that  the  train  in  charge  of  DeArmond  be  held  at 
Cleveland  until  No.  8  freight  should  reach  that 
point.  These  trains,  when  on  schedule  time,  passed 
at  McDonald's,  eight  miles  west  of  Cleveland.  Xo. 
8  had  been  telegraphed  not  to  wait  at  McDonald's 
for  the  second  section  of  No.  7  (the  train  in  charge 
of  DeArmond),  but  to  come  on  at  once  to  Cleve- 
land; and,  as  already  stated,  a  telegram  was  sent 
to   have   DeArmond's   train   held   at   Cleveland. 

It  appears  from  the  proof  that  the  rules  of  the 
company  required  a  telegraph  operator,  when  he 
had  orders  for  conductors,  to  exhibit,  at  some  con- 
spicuous and  designated  place,  a  red  flag  by  day 
and  a  red  lamp  by  night;  and  conductors,  upon 
seeing  such  signal,  were  to  go  at  once  to  the  tel- 
egraph  office   for  instructions. 

On  the  night  upon  which  this  accident  hap- 
pened there  was  a  red  light  exhibited  by  the  tel- 
egraph operator,  but  it  was  not  upon  tBe  i»ost 
where  it  was  usually  hung;  it  was  sitting  on  the 
platform.  Its  location,  however,  is  deemed  by  us 
as  immaterial,  for  the  reason  that  it  served  the 
purpose  of  arresting  the  attention  of  DeArmond, 
and    in    consequence    thereof   he   went    to    the    tele- 
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graph  office  of  the  company  and  asked  if  there 
were  any  orders  for  him,  and  the  operator  handed 
him  a  telegram  to  the  effect  that  "  all  cut-off'  trains 
liave  passed  Ooltewah  on  time/'  and  said:  "This 
is  all  I  have  got."  DeArmond,  under  a  rule  of 
the  company  requiring  conductors  to  report  to 
operators  the  time  of  leaving  a  station,  so  that  it 
can  be  forwarded  to  the  train  despatcher's  office, 
thereupon  gave  Brevord  the  time  of  his  intended 
departure,  then  a  few  moments  oft*,  and  left  to 
move   his   train   out. 

DeArmond  was  running  on  schedule,  a  printed 
copy  of  which  is  in  the  hands  of  each  conductor, 
and  is  his  guide  in  moving  his  train,  except  where 
special   orders   are  given   by   telegram. 

The  telegram  as  to  cut-oft'  trains  at  Ooltewah 
did  not  interfere  with  nor  concern  the  movements 
of  DeArmond's  train,  and  the  operator  failing  to 
call  his  attention  to  the  telegram  ordering  his  train 
to  be  held  at  Cleveland,  DeArmond  at  once  moved 
out  with  his  train,  intending  to  meet  and  pass  No. 
8  at  McDonald's,  the  point  of  passage  on  the  regu- 
lar schedule,  by  which  DeArmond  was  running.  A 
collision  was  the  result,  and  DeArmond  received 
the   injuries   for   which   this   suit   was   brought. 

After  stating  the  law  correctly  as  to  fellow- 
servants,  and  the  non-liability  of  the  company  if 
they  should  find  that  relationship,  as  modified  and 
defined  in  our  adjudged  cases,  the  Court,  in  its 
charge  to  the  jury,  said:  "On  the  other  hand,  if 
you   find    DeArmond   was    conductor;     that    he    had 
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a  full  crew  of  hands  with  him  for  the  manage- 
ment of  his  train;  that  Brevord,  as  telegraph  ope- 
rator, had  nothing  to  do  with  the  actual  manage- 
ment or  movements  of  the  train;  that  his  connec- 
tion was  alone  with  Garrett,  as  the  immediate 
superior  of  plaintiff,  in  the  matter  of  furnishing 
orders  and  directions  for  the  instruction  and  con- 
trol of  DeArmond  in  his  business  as  conductor; 
and  that,  in  point  of  fact,  his  employment  did  not 
associate  him  with  DeArmond  in  the  control  and 
management  of  his  train,  then,  in  such  case,  De- 
Armond  and  Brevord  are  not,  in  legal  contempla- 
tion, in  the  same  department  of  the  common  em- 
ployer, and  are  not  fellow-servants;  and  if  you  so 
find,  I  charge  you  that  the  risk  of  injury  from 
negligence  on  the  part  of  Brevord  is  not  such  a 
risk  as  the  law  places  upon  DeArmond  by  reason 
of  his  employment  as  conductor.'*  The  language 
quoted  is  assigned  as  e/ror  by  the  railroad  com- 
pany. 

We  are  of  opinion  there  is  nothing  in  it  of 
which  the  railroad  can  complain.  Stripped  of  some 
unnecessary  words,  and  taken  in  connection  with 
other  portions  of  the  charge  not  excepted  to,  it  is 
a  correct  statement  of  the  law  under  the  qualifica- 
tions of  the  rule  adopted  and  adhered  to  by  this 
Court.  It  is  with  us  well  settled,  whatever  may 
be  the  rule  in  other  States,  that  the  servant  does 
not  assume  the  risk  of  the  negligence  of  another 
servant,  where  the  latter  is  engaged  in  a  different 
department    of   the    work    or    service;     as,    for    in- 
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stance,  the  train  crew  do  not  take  the  risk  of  the 
negligence  of  the  track  or  section  hands;  nor 
where  the  negligent  servant  is  the  superior  (per- 
manently or  temporarily)  of  the  injured  one,  having 
authority  to  direct  or  control  the  latter,  does  the 
rule  apply.  Hayues  v.  E,  T,  ^  Ga.  R.  i?.,  3  Cold., 
:>22;  N.  cj-  C,  R.  R.  Co.  v.  Carroll,  6  Heis.,  847; 
Iron  (\)ffipany  v.  Dodson^  7  Lea,  367;  N.  S:  C.  R, 
R,  Co.  V.  Whel('s.%  10  Lea,  741;  E.  T,  Jf-  W.  N.  C. 
R.  R,  V.  Collhis,  85  Tenn.,  227;  and  others  might 
be  cited.  See,  also,  Chicago  v.  iio.y,s',  112  U.  S., 
377. 

Under  the  proof  in  the  case  at  bar,  indeed  from 
the  lips  of  the  superintendent,  T.  W.  Q-arrett,  we 
have  it,  that  'Hhe  telegraph  operator  is  the  agent 
through  which  we  transmit  orders  from  the  super- 
intendent's office  for  the  movement  of  trains;  he 
merely  receives  and  conveys — he  is  the  medium,  or 
the  mouthpiece,  for  the  transmission  of  orders  from 
this  office  to  the  trainmen  or  person  in  charge  of 
the   train.'' 

It  is  manifest  that  the  operator  is  not  in  the 
same  department  with  the  trainmen,  nor  engaged 
in  the  same  branch  of  the  common  employer's 
service.  And  while  he  may  not  be  said  to  be  i?* 
'person  the  superior  of  the  trainmen  to  whom  he 
delivers  orders,  as  he,  of  his  own  motion,  has  no 
right  or  power  to  issue  orders,  he  is  in  a  sense 
the  superior,  for  he  is  the  arm  or  mouthpiece  of 
the  train  despatcher  or  superintendent — in  a  quali- 
fied  degree,   a  vice-principal. 
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It  is  immaterial  that  these  men  are  hired  and 
paid  by  a  common  employer,  and  that  they  are 
engaged  in  the  effort  to  accomplish  a  common  re- 
sult, to  wit,  the  movement  of  trains.  That  argu- 
ment, if  pressed  to  its  logical  conclusion,  would 
obliterate  all  distinctions  among  those  engaged  in 
railroad  business,  from  the  president  down  to  the 
humblest  servant,  and  would  practically  exempt  the 
company   from    all    liability   t^    those   in   its   service. 

It  may  be  interesting  to  mention  that  the  modi- 
fications of  the  (iommon  law  rules,  as  to  the  lia- 
bility  of  master  for  negligence  of  a  fellow-servant, 
which  have  been  adopted  by  the  decisions  in  this 
State,  are  the  same  in  principle  as  those  since  em- 
bodied in  the  "Employer's  Liability  Act"  passed 
by  the  English  Parliament  in  1880;  so  that  the 
decisions  of  the  English  courts,  which  we  refused 
to  follow,  have  since  been  abrogated  by  the  English 
statute. 

It  was  said  by  the  Supreme  Court  of  North 
Carolina  in  a  recent  case :  "  No  definition  of  the 
term  *  fellow-servant,'  applicable  to  all  cases,  had 
yet  .been  adopted  in  this  country  by  the  courts, 
and  probably  could  not  be.  So  variant  were  the 
relations  between  master  and  servants  in  different 
employments,  and  so  close  the  line  of  demarcation 
between  co-laborers  and  middlemen,  that  each  case 
would  have  to  stand  upon  its  own  facts.''  Dob- 
bin  V.    Railroadj   81   N.    C,   446. 

Where  there  is  any  controversy  as  to  the  facts, 
the    question   is   one    for    the   jury,    upon    a    proper 
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charge  of  the  Court.  See  /.  ^  St,  L,  R.  R.  v. 
Morgenstern^  12  Am.  and  Eng.  Railroad  Cases,  228 
(Illinois  case). 

That  a  train  despatcher  is  not  a  fellow-servant 
with  a  brakeman,  has  been  adjudged  by  the  Su- 
preme Court  of  Wisconsin.  Phillips  v.  (Chicago  Ry 
Co.,   25   N.    W.   Rep.,  544. 

To  the  same  eftect  is  Dorr ig an  v.  N.  Y,  tj-  N, 
E.  Rg  Co.y  from  the^  Supreme  Court  of  Connecti- 
cut, reported  in  24  Am.  Law  Reg.  (X.  S.),  p.  452; 
as  also  in  Sheehan  v.  N.  Y.  C.  Ji*  H.  R.  R(L,  91 
N.  Y.,  332,  where  a  train  despatcher  is  held  not 
to  be   a  fellow-servant  with   any  of  the   train  crew. 

So  it  will  be  seen  that  we  are  not  by  any 
means  alone  in  the  conclusion  to  which  our  own 
decisions   necessarily   lead   us   in   this  case. 

We  deem  it  unnecessary  to  notice  at  length  the 
insistance  of  counsel  for  plaintiff  in  error  that  De- 
Armond was  guilty  of  gross  negligence  in  content- 
ing himself  with  the  inspection  of  a  telegram  that 
upon  its  face  did  not  concern  the  movements  of 
his  train,  and  in  moving  on  after  he  saw  the  red 
light  until  he  had  received  something  more  definite 
from  the  telegraph  operator,  and  that  he  was  also 
negligent  in  the  rate  of  speed  at  which  he  was 
running  at  the  time  of  the  collision.  It  is  suffi- 
cient to  say  that  at  most  he  "^as  guilty  only  of 
contributory  negligence,  which  has  been  properly 
considered  by  the  jury  in  abating  the  amount  of 
the  recovery,  as  is  shown  by  the  verdict,  which  is 
only   for  $300. 
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The  negligence  of  the  telegraph  operator  in  not 
delivering  the  proper  orders  was  the  prime  and 
proximate   cause   of  the   injury   beyond   all   question. 

Let   the  judgment  be   affirmed. 


Jourolmon   y.   Massengill. 


{Knoxrille.      October  26th,   1887.) 
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1.  Chancery  Pleading  AND  Practice.    Res  adjuiiicata.    Must  he  pleaded 

and  prffZ'ed. 

In  equity,  res  adjudicatOy  to  bar  a  hearing  on  the  merits,  must  be  set  up 
by  proper  averments,  either  in  the  bill  or  answer,  or  by  separate  plea, 
and  must  be  proved. 

Case  cited  and  approved:  Turley  v.  Turley,  85  Tenn.,  252.     (A/.,  77.) 

2.  Same.     Same.     How  pleaded. 

Res  adjudicata  is  not  sufficiently  pleaded  in  equity,  unless  so  much  of 
ihe  former  proceedings  are  set  out  as  will  clearly  show  that  the  issues 
in  the  former  and  in  the  pending  case  are  identical. 

Cited:  Story  on  Equity  Pleading,  §791. 

3.  .Same.     Same.     Decree  (n'emtling  demurrer.     Dismissal. 

A  decree  of  this  Court  overruling  a  demurrer  to  a  bill  and  remanding 
the  cause,  followed  by  a  dismissal  without  further  proceedings  in 
the  Chancery  Court,  will  not  bar  a  hearing  upon  the  merits  in  a  sub- 
sequent litigation  between  the  same  parties  involving  the  same  sub- 
ject-matter and  issues.  .Such  decree  decides  only  that  the  bill  has  on 
its  face  sufficient  equity  to  require  an  answer. 

Case  cited  and  approved  :   Battle  ?•.  Street,  85  Tenn.,  282. 
7 
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4.  Supreme  Court  Practice.     Record.     Transcript  in  another  cast.    Code, 

(M.  <5r»  F.),  ilfjSgo,  construed, 

A  record  of  this  Court,  introduced  as  evidence  on  the  hearing  of  a 
cause  in  an  inferior  Court,  must,  on  appeal  of  such  cause,  be  copied 
into  the  transcript,  or  it  will  not,  without  consent  of  parties,  be  re- 
garded on  the  hearing  in  this  Court.  Section  3890,  (M.  &  V.)  Code, 
has  no  application  in  such  case. 

Code  cited:  ^3890  (M.  &  V.);  §3171  (T.  &  S.). 

5.  Will.  .  Construction,     Dnnse  creating  a  valid,  active  trust  for  a  person  sui 

juris,  and  exclnding  his  creditors. 

A  testator  devised  his  lands,  subject  to  charges,  to  his  son.  By  a  codicil 
he  provided  that  these  lands  should  "  be  vested  in  A  as  trustee,  for 
the  use  and  benefit  of  my  said  son  ;  and  no  part  of  the  same  is  to  be 
subject  to  execution,  or  other  legal  process,  for  any  debt  or  liability 
he  may  have  contracted,  or  may  hereafter  contract ;  nor  is  he  to  sell 
the  same,  nor  any  part  thereof,  but  may  use  the  rents  and  profits  for 
his  support  and  that  of  my  wife;  but  he  shall  have  the  right  to  dis- 
pose of  the  same  by  last  will  and  testament.''  Both  the  will  and 
codicil  were  duly  recorded. 

Held',  That  this  codicil  created  a  7'alid  and  legal  cutxve  trust,  for  the  sup- 
port of  testator's  son  during  life,  out  of  the  rents  and  profits  of  the 
land,  which  was  not  affected  by  the  death  of  testator's  widow,  and 
was  not  within  the  reach  of  the  son's  creditors. 

Case  cited  and  overruled :  Turley  r,  Massengill,  7  Lea,  353  (construing 
this  will). 

6.  Same.     Satne.      Testator  s  intention  controls. 

In  the  construction  of  wills  the  testator's  intention  rules,  and,  when  as. 
certained,  will  control  the  technical  terms  used ;  not  so,  however,  as 
to  deeds. 

Case  cited  and  approved  :  Smith  7'.  Thompson,  2  Swan,  389. 

7.  Trusts  and  Trustee.      Trustee's  title.     .Measure  of  its  extent  ami  dura- 

tion. 

A  trustee  takes  and  retains  that  exact  quantity  of  interest,  and  no  more, 
in  the  trust  property,  both  as  to  extent  and  duration,  which  is  requi- 
site for  the.  proper  and  efficient  execution  of  the  poivers  and  duties 
conferred  upon  him,  and  to  effectuate  the  purposes  of  the  trust. 

Cases  cited  and  approved  :  Ellis  7*.  Fisher,  3  Sneed,  223  ;  Gardenhire  7*. 
Hinds,  I  Head,  409;  Hooberry  v,  Harding,  3  Tenn.  Ch.,  677. 

(See  9  I-ea,  25  ;  85  Tenn.,  646.) 
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8.  Same.     Sanu.     Case  in  judgment. 

Under  the  provisions  of  the  will  in  this  case,  the  duty  to  protect  the 
corpus  of  the  estate  from  alienation,  and  both  the  corpus  and  income 
from  subjection  to  the  devisee's  debts,  and  to  see  the  income  prop- 
erly applied  to  the  support  of  the  son  and  widow  of  testator  during 
their  lives,  rested  by  necessary  implication  upon  the  trustee ;  and  there- 
fore it  was  essential  that  the  legal  title  to  the  prcTperty  should  vest  and 
remain  in  the  trustee. 

9.  Same.     A  detdse  for  support  of  person  sui  juris ^  excluding  his  creditors 

and  power  of  aJietiaiioti,  valid. 

An  active  trust,  created  by  will  duly  recorded,  for  the  support  of  testa- 
tor's widow  and  son  (both  sui  juris) y  is  valid  and  legal,  although  its 
chief  purpose  was  to  protect  the  property  against  tfie  debts  and  contracts  of 
the  son. 

The  creation  of  such  trust  is  not  contrary  to  sound  public  policy,  vio- 
lates no  law  of  property,  is  approved  by  justice  and  humanity,  and 
in  this  State  has  legislative  sanction. 

Code  cited  :  g?  5026-5029  (M.  &  V.) ;  §g  4283-4286  (T.  &  S.). 

Cases  cited  and  approved:  Gardenhire  v.  Hinds,  I  Head,  409;  Grifiith 
V.  Dewitt,  Thompson's  Cases,  188  ;  Nichols  v.  Levy  (Nashville,  1859)  ; 
Branncr  v,  Rankin  (Knoxville,  1887) ;  Hooberry  ?•.  Harding,  3  Tenn. 
Ch.,  677;  5  Wall.,  441;  I  Otto,  716;  4  Otto,  523;  133  Mass.,  171; 
10  Gratt.,  336;  30  Vt.,  338;  21  Conn.,  1;  52  Cal.,  326;  7  Watts, 
547;  47  Penn.  St.,  113;  59  Penn.  St.,  393;  64  Penn.  St.,  207;  8  B. 
Mon.,  56;  35  N.  Y.,  361 ;  9  Hare,  475;  3  Beav.,  20. 

Cited  and  overruled :  Turley  v.  Massengill,  7  Lea,  353 ;  Hooberry  v. 
Harding,  10  Lea,  392. 

10.  Chancery  Jurisdiction.      To  compel  discovery.     Section  ^026^  {M,  &* 

y.)  Code,  construed. 

Code,  J  5026  (M.  &  v.),  must  be  construed  as  taking  from  the  Chancery 
Courts  all  jurisdiction  to  compel  discovery  by  a  debtor  of  his  prop- 
erty not  leviable  at  law  in  the  cases  therein  excepted. 

Code  cited :  ^  5026  (M.  &.  V.)  ;  g  4283  (T.  &  S.). 

Cases  cited:  6  Yer.,  186;  Meigs,  364;  5  Cold.,  633;  35  N.  Y.,  366. 

Cases  cited  and  overruled  :  Turley  z'.  Massengill,  7  Lea,  353  ;  Hooberry 
V.  Harding,  to  Lea,  392. 

11.  Stare  Decisis.      Applied  in  oi'trruling  recent  decisions  and  restoring 

former  ones. 

When  a  decision  of  recent  date,  by  a  divided  Court,  has  been  followed 
but  once ;  has  met  the  strong  disapproval  of  the  profession  ;  has  over- 
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ruled  the  construction  of  a  statute  which  had  prevailed  and  been  a 
rule  of  property  for  fifty  years,   upon   the  authority  of  the  highest 

« 

courts,  without  noticing  the  former  decisions ;  has  unsettled  the  titles 
to  large  masses  of  property  based  on  that  construction  of  the  statute  ' 
such  decision  will  be  overruled,  especially  if  against  the  weight  of 
American  authority  and  contrary  to  sound  public  policy. 

Cases  cited  and  approved :  Barton's  Lessee  f.  Shall,  Peck,  239 ;  Sherfy 
V,  Argenbright,  I  Heis.,  128. 


FROM     GRAINGER. 


Appeal  from  Chancery  Court  of  Grainger  County. 
C.  J.   St.  John,   Ch. 

Henderson  &  Jourolmon  and  Lucky  &  Yoe  for 
Complainant. 

J.  T.  &  J.  K.  Shields  for  Respondents. 

LuRTON,  J.  Complainant  Jourolmon,  claiming  title 
under  a  Sherift's  deed,  brings  this  bill  to  recover 
possession  of  certain  lands  described  in  said  deed. 
The  property  was  sold  as  the  property  of  defendant, 
Massengill,  to  satisfy  several  judgments  against  him, 
and  was  purchased  at  execution  sale  by  Jourol- 
mon, as  trustee,  for  the  several  execution  creditors. 
The  judgments,  levies,  and  sale  upon  which  the 
Sherift*'8  deed  depends  are  all  regular,  and  complain- 
ant will  be  entitled  to  a  decree,  provided  the  de- 
fendant, Massengill,  had  such  title  as  was  subject 
to  levy  and  execution  sale.     Whatever  interest  Mas- 
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seiigill  has  in  said  property  he  took  under  the 
will  of  his  father,  Robert  Massengill,  who  died  in 
1866.  This  will  was  duly  admitted  to  probate, 
and  the  clauses  bearing  upon  the  title  to  the  lands 
now   in   controversy   are   as  follows: 

"To  my  son,  S.  S.  Massengill,  I  give  all  the 
remainder  of  my  estate,  both  real  and  personal, 
charging  him  with  the  payment  of  all  my  just 
debts,  and  solemnly  enjoining  upon  him  to  take 
care  of  and  support  his  mother  on  the  home 
farm,  and  to  observe  toward  her  in  the  future  the 
same  tenderness  and  affection  which  has  so  signally 
marked  his  conduct  in  the  past.  I  also  request 
of  him  that  he  will  not  sell  the  home  tract  of 
land,  or  any  part  thereof,  but  that  he  will  keep 
it  as  a  home  for  himself  and  those  who  are  to 
come,  after  him.  I  make  no  provision  for  my  be- 
loved wife,  except  that  she  shall  reside  in  the  old 
family  mansion  with  my  son  Sterling,  feeling  doubly 
confident  that  his  kindness  and  generosity  will 
amply  supply  all   her   wants." 

On  July  31st,  1864,  the  testator  made  a  codicil 
in   these   words: 

"My  will  is  that  all  the  property  of  every  kind 
bequeathed  to  my  son,  S.  S.  Massengill,  in  the 
sixth  clause  of  my  will,  be  vested  in  Dr.  John 
W.  Thornburg,  as  trustee,  for  the  use  and  benefit 
of  my  said  son;  and  no  part  of  the  same  is  to 
be  subject  to  execution  or  other  legal  process  for 
any  debt  or  liability  he  may  have  contracted,  or 
may    hereafter    contract.       Xor    is    he    to    sell    the 
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same,  nor  any  part  thereof,  but  may  use  the  rents 
and  profits  for  his  support  and  that  of  my  wife, 
E.  H.  Massengill ;  but  he  shall  have  the  right  to 
dispose   of   the   same  by   last   will    and   testament." 

Dr.  Thornburg  resigned  as  trustee  some  years 
since,  and  defendant,  Branner,  was  appointed  in  his 
room  and  stead.  The  contention  of  complainants 
is,  that  the  trust  attempted  to  be  created  by  the 
codicil  to  the  will  of  Robert  Massengill  is  void, 
and  that  an  absolute  legal  title  in  fee-simple  vested 
in   S.   S.    Massengill. 

In  support  of  this  proposition  complainants  con- 
tend that  heretofore,  in  another  litigation  betw^een 
W.  H.  Turley,  one  of  complainants,  and  these 
same  defendants,  such  a  decree  was  pronounced  by 
this  Court  as  now  constitutes  an  adjudication  that 
the  trusts  of  the  will  were  void,  and  the  lands 
subject  to  levy  and  sale ;  that  W.  H.  Turley  is 
one  of  the  judgment  creditors,  whose  execution  was 
levied  upon  this  land,  and  one  of  the  creditors  for 
whom  the  land  was  purchased  by  Jourolmon;  and 
that,  regardless  of  the  validity  of  the  sale  made 
for  other  execution  creditors,  the  title,  by  opera- 
tion of  the  former  adjudication,  passed  to  complain- 
ant, Jourolmon,  as  a  purchaser  under  the  sale  .to 
satisfy   the  judgment   of  said   Turley. 

The  plea  of  refi  adJHdlcata,,  in  equity,  must  be 
distinctly  set  out  either  in  the  bill  or  answer,  or 
by  separate  plea.  Unless  it  is  pleaded  it  cannot 
be  relied  upon  in  the  proof.  Turley  v.  Turley^ 
85   Tenn.,   252. 
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When  properly  plead  it  must  then  be  proven. 
The  bill  does  allege  that  W.  H.  Turley  did  file 
his  original  bill  as  a  judgment  creditor  against 
Massengill  and  Branner,  seeking  a  construction  of 
the  will  of  Robert.  Maswengill,  and  ^  to  subject  the 
interest  of  said  Massengill  to  satisfaction  of  said 
judgment.  It  charges  that  the  defendant  answered 
and  demurred  in  the  same  pleading,  and  the  de- 
murrer, coming  on  to  be  heard,  was  overruled  by 
the  Chancellor;  'that  an  appeal  to  this  Court  was 
allowed  from  the  decree  overruling  the  demurrer, 
and  that  the  decree  of  the  Chancellor  upon  the 
demurrer  was  afiSrmed,  the  Supreme  Court  holding 
and  decreeing  "that  the  said  Massengill  took  an 
estate  under  said  will  which  was  leviable  by  exe- 
cution at  law  and  subject  to  the  payment  of  his 
debt«,  and  said  cause  was  remanded  for  further 
proceedings."  The  bill  does  not  state  what  fur- 
ther proceedings  were  had  after  the  cause  was  re- 
manded, but  from  the  bill  it  is  inferrable  that  no 
decree  was  ever  had  upon  the  merits,  for  the 
complainants  conclude  their  allegations  upon  the 
matter  of  the  former  decree  by  the  statement  that 
Turley,  fearing  that  the  description  of  the  land 
he  sought  to  subject  to  payment  of  his  debt  was 
too  slight  and  indefinite  to  fix  a  superior  lien  upon 
it  as  against  other  creditors,  sued  out  execution 
from  the  Circuit  Court  and  had  the  land  levied 
upon  and  sold  at  Sherift*'s  sale.  It  will  be  seen 
that  the  complainant  does  not  set  forth  either  the 
bill,   demurrer,   or    decree   so    that    it    may  be    seen 
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that  the  flame  point  was  then  in  issno,  but  con- 
tents himself  with  stating  what  he  deems  the  sub- 
stance of  the  record.  "  Upon  a  plea  of  a  former 
decree  so  much  of  the  fonner  bill  and  answer 
must  be  set  forth  as  is  necessary  to  show  that  the 
same  point  was  then  in  issue."  Story  Eq.  IMead- 
ings,   Section   791. 

If,  however,  the  pleader  had  filed  the  record 
upon  which  he  relies  as  an  exhibit  to  his  bill,  it 
would  be  a  sufficint  compliance.  But  there  is  no 
sort  of  conformity  to  this  simj)le  and  manifestly 
reasonable  rule  of  pleading,  where  a  hearing  upon 
the  merits  is  sought  to  be  avoided  by  a  plea  of 
former  decree;  and  we  are  compelled  to  hold  that 
the   plea   of  res   adjudicafa   is   not   well    plead. 

If  these  allegations  are  treated  as  suflScient  to 
allow  proof  of  a  former  decree,  and  reliance  upon 
same  as  an  adjudication,  no  such  proof  is  made. 
The  decree  shows  that  upon  the  hearing  the  rec- 
ord in  said  cause  of  Tarley  v.  Masscnpill  was  read, 
but  the  transcript  contains  only  such  part  of  said 
record  as  was  made  after  the  cause  was  remanded 
by  this  Court.  Neither  the  bill,  or  demurrer,  or 
answer  are  parts  of  the  transcript.  The  Clerk,  by 
this  decree,  was  directed  "  to  include  in  the  tran- 
script only  such  parts  of  the  record  in  the  case 
of  Tfirley  v.  Massengill  as  were  not  included  in  the 
former  transcript  of  said  cause  now  in  Supreme 
Court."  There  is  no  agreement  that  said  former 
transcript  may  be  treated  as  a  part  of  the  present 
transcript,    and    without  such   agreement   we   cannot 
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look  to  the  other  transcript.  Section  3890  of  the 
Code  (M.  &  V.)  only  makcB  a  transcript  in  this 
Court  part  of  another  when  a  cause  comes  again 
to  this  Court  after  being  once  remanded.  This  is 
not  a  second  appeal  in  the  case  of  Tiirley  v.  Mas- 
sengiUy  and  hen<.*e  the  transcript  in  that  case  can- 
not be  looked  to  by  us,  or  treated  as  a  part  of 
this  record,  same  not  being  a  part  of  the  present 
transcript,  and  there  being  no  agreement  that  it 
shall   be   so   treated. 

That  part,  of  the  record  of  the  cause  of  7Vr- 
ley  V.  Masf<er}gill  properly  made  a  part  of  the  pres- 
ent transcript  shows  nothing  relating  to  this  ques- 
tion  beyond   a   decree   in   these   words: 

'*In  this  cause  the  complainant  dismisses  his  bill. 
It  is  therefore  decreed  that  complainant's  bill  be 
dismissed.  But  it  appearing  to  the  Court  that 
complainant  has  obtained  substantial  relief  under 
hi&  bill,  it  is  decreed  that  the  defendants,  S.  8. 
Massengill  and  B.  M.  Branner,  pay  all  the  costs 
of    this    cause,   for  which    an   execution   may   issue.'' 

This  is  the  only  decree  either  of  the  Chancery 
Court  or  Supreme  Court  before  us,  and  just  how 
the  complainant  had  obtained  substantial  relief  is 
not  to   be   discovered. 

If  we  look  to  the  answer  of  Defendant  Mas- 
sengill to  see  if  there  are  such  admissions  as  make 
proof  unnecessary,  we  find  that  while  he  admits 
the  filing  of  a  bill  by  said  Turley,  and  that  a 
demurrer  was  overruled  bv  the  Chancellor,  and, 
upon   appeal   being   taken   from    the    decree   overrul- 
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ing  demurrer  to  the  Supreme  Court,  the  decree 
was  affirmed,  and  the  cause  remanded  to  the  Chan- 
cery Court  for  further  proceedings,  yet  the  answer 
at  the  same  time  insists  that  the  bill  to  which  the 
demurrer  was  filed  did  not  state  fully  the  facts, 
and  made  many  erroneous  statements,  nor  does  it 
admit  or  undertake  to  state  the  character  of  the 
demurrer. 

The  most  that  we  can  learn  from  the  bill,  an- 
swer, and  evidence  is  that  there  was  a  litigation 
between  one  of  complainants  and  these  defendants, 
which  involved  the  title  of  S.  S.  Massengill  under 
the  will  of  Robert  Massengill  to  the  land  now  in 
controversy;  that  a  demurrer  was  interposed  by 
the  defendants,  which  was  overruled  by  the  Chan- 
cellor, and  upon  special  appeal  from  the  decree 
upon  the  demurrer  that  the  Supreme  Court  affirmed 
the  decree  overruling  demurrer,  and  remanded  the 
cause  for  further  proceedings;  that  Turley,  instead 
of  proceeding  with  that  litigation  and  obtaining  a 
final  decree  upon  the  merits,  dismissed  his  bill  and 
proceeded   upon   his  execution   at   law. 

Ordinarily  a  decree  of  this  Court  overruling  a 
demurrer  and  remanding  a  cause  to  be  proceeded 
with  is  not  an  adjudication  of  anything  more  than 
that  there  is  sufficient  equity  upon  the  face  of  the 
bill  to  require  an  answer.  Battle  v.  Street^  85 
Tenn.,  282.  Certainly  no  such  decree  is  either 
plead  or  proven  as  prevents  us  from  determining 
this   cause   upon    its   merits. 

This    brings    us    to    the   question    as    to    whether 
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the  interest  of  S.  S.  MaBsengill  in  this  land  was  a 
legal  or  an  equitable  estate.  If  the  former,  then 
it  was  subject  to  execution;  if  the  flatter,  then  it 
was  not.  This  question  depends  mainly  upon  the 
construction  of  the  will  of  Robert  Massengill  here- 
tofore quoted  in  the  earlier  part  of  this  opinion. 
The  contention  of  complainants  is  that  no  duty  or 
control  is  imposed  upon  the  trustee,  and  that  it  is 
therefore  a  dry  trust;  that,  being  a  dry  trust,  the 
trustee  would  take  no  greater  title  than  the  necessi- 
ties of  the  trust  demand,  and  that  from  this  premise 
the  conclusion  follows  that  no  title  whatever  vested 
in  him,  but  that  the  legal  title  passed  to  the  bene- 
ficial owner.  Let  us  examine  this  position  and  see 
whether  the  trust  be  a  mere  dry  trust,  or  what  is 
known  as  an  active  trust.  The  distinction  between 
a  technical  dry  trust  and  an  active  trust  is  some- 
times not  very  obvious.  The  statute  of  uses — 
Henry  VIII. — has  never  been  held  to  apply  to  ac- 
tive trusts,  and  the  courts  of  equity,  both  in  this 
country  and  England,  in  order  to  carry  out  the 
intent  of  testators  and  settlors,  have  not  been  slow, 
where  such  intent  of  the  creator  of  the  trust  was 
not  in  conflict  with  public  policy,  to  sustain  num- 
bers of  trusts  which,  upon  slight  inspection,  might 
be  deemed  dry,  and  therefore  executed  by  the  stat- 
ute. It  has  never  been  determined  whether  this 
statute  wae  in  force  in  this  State,  and  this  for  the 
reason,  probably,  that,  without  regard  to  the  stat- 
ute,  this    Court    has    adopted    the    principle    that    a 
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trustee  takes  exactly  that  quantity  of  interest  which 
the   purposes   of   the   trust   require. 

In  the  leading  case  of  £!llf\i  v.  Fi^sheVj  S  Sneed, 
223,   this    Court   said: 

"  Where  real  estate  is  devised  to  trustees  and 
their  heirs,  to  the  use  of  or  in  trust  for  another 
and  his  heirs,  the  question  whether  or  not  the 
trustees  take  the  legal  estate  depends  chiefly  whether 
the  testator  has  imposed  on  the  trustee  any  trust 
or  duty,  the  performance  of  which  requires  that  the 
estate  shall  be  vested  in  them.  If  so,  an  estate 
co-extensive  with  the  duties  to  be  performed  will 
vest  in  the  trustees;  if  not,  the  legal  ownership 
will   pass   over   to   the   beneficial   owner." 

This  rule  is  identical  with  the  rule  adopted  by 
the  courts  of  England,  and  of  such  States  of  this 
Union  as  have  adopted  the  statute  of  uses  to  de- 
termine whether  or  not  a  trust  is  or  is  not  a  dry 
trust,  and  therefore  executed  by  the  statute,  or  an 
active  trust  and  not  within  the  purview  of  the 
statute.  The  statute  of  29  Charles  II.,  Chapter 
3,  Section  10,  which  subjected  estates  held  in  trust 
for  the  debtor  to  execution  sale,  has  been  held  to 
be  in  force  in  this  State.  Shute  v.  Hardee,  1  Yer., 
1.  Though,  without  regard  to  this  statute,  the 
same  result  would  probably  have  been  reached 
where  the  trust  was  a  dry  or  inactive  one.  In 
other  words,  if  a  trust  be  such  an  one  as  under 
the  statute  would  become  executed,  and  by  opera- 
tion  of   the   statute  vest  the   legal  title   in   the  ben- 
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eficial  owner,  then,  without  regard  to  either  stat- 
ute, by  operation  of  this  rule  concerning  the  extent 
of  the  title  of  the  trustee,  the  same  result  would 
be  brought  about.  But  if  any  trust  or  duty  be 
imposed  upon  the  trustee,  either  expressly  or  by 
implicationy  then  the  trust  will  not  be  a  dry  one. 
Perry  on  Trusts,  Sections  306  and  307;  Hooberry 
V.    Hardingj   10   Lea,   392. 

To  determine  the  extent  of  the  title  .vested  in 
the  trustee  we  must  look  to  the  intent,  object,  and 
purpose  of  the  testator.  In  trusts  created  by  will 
much  m9re  eflfect  will  be  given .  to  the  intent  of 
the  testator  than  where  the  trust  is  created  bv 
deed.  In  the  latter  case  an  importance  will  al- 
ways be  attached  to  technical  terms  which  they 
will  not  be  allowed  to  have  in  a  will.  On  .  the 
other  hand,  the  intent  of  a  testator  rules  the  con- 
struction of  a  will,  and  is  stronger  than  the  tech- 
nical terms  employed.  Smith  v.  Thompson^  2  Swan, 
389;    Perry  on   Trusts,   Sections   306,   307. 

What  was  the  intent  of  Robert  Massengill  in 
making  this  devise  to  a  trustee?  The  original 
purpose,  as  ^hown  by  the  sixth  clause  of  his  will, 
quoted  above,  was  to  give  this  son  a  fee-simple 
estate,  charging  upon  him  the  payment  of  the 
debts  and  the  support  of  the  widow  of  the  tes- 
tator. He  also  expressed  a  strong  wish  that  the 
home  place — ^the  land  now  in  controversy — should 
not  be  sold,  but  that  it  should  "be  kept  for  a 
home  for  himself  and  for  those  who  nhonUI  conn' 
after   himJ'      He  made   no    provison   for  bin   wife   at 
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all,     entrusting     her     support     and    care,    in    words 
amounting  to   a   precatory   trust,   to   this   son. 

This  will  was  written  in  December,  1861,  but  in 
1864  we  find  him  concerned  about  the  future  sup- 
port of  his  widow  and  son.  This  was  doubtless 
aggravated  by  the  condition  of  the  country,  and 
we  find  it  manifested  by  the  codicil  executed  that 
year — being  the  one  now  under  consideration.  He 
was  no  longer  willing  to  intrust  the  care  and  sup- 
port of  his  wife  alone  to  the  good  will  and  good 
faith  of  the  son.  The  gratification  of  his  strong 
wish  that  the  home  place  should  not  be  iiold,  but 
kept  as  a  home  for  his  widow  and  his  son,  "and 
for  those  who  should  come  after  him,"  was  no 
longer  to  depend  upon  the  willingness  of  his  son 
to  satisfy  this  desire.  The  support  of  the  son 
himself  must  not  be  intrusted  to  the  uncertain  re- 
sults of  the  flagrant  strife  then  raging  and  prom- 
ising an  indefinite  continuance.  To  provide  against 
his  own  possible  misuse,  as  well  as  the  misfortunes 
which  wait  upon  all  men,  became  an  object  of 
concern.  The  plans  of  the  testator  as  to  this  son 
had  undergone  an  entire  change.  The  codicil 
plainly  shows  that  his  purpose  was  to  provide  for 
the  support  of  his  son  and  his  own  widow  at  all 
events  and  in  all  contingencies.  To  accomplish 
this  he  so  alters  his  will  by  this  codicil  as  to 
devise  the  legal  estate  for  the  life  of  his  son  to 
a  trustee.  He  provides  that  the  son  "  may  use  the 
rents  and  profits"  for  the  support  of  himself  and 
mother.      The    son   is    given   power    by   last   will   to 
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designate  the  takers  of  the  remainder  estate,  but 
he  should  have  no  power  to  sell  or  use  the  cor- 
pus of  the  estate.'  In  default  of  an  appointment 
by  last  will,  there  being  no  other  disposition  made, 
it  is  clear  that  upon  the  death  of  the  son  the 
estate  would  descend  to  the  heirs  of  the  testator — 
not  the  heirs  of  the  son.  Finally,  as  the  trust 
was  for  the  support  of  the  son,  he  declares  that 
neither  the  corpus  of  the  estate  nor  the  rents  and 
issues  should  be  subject  to  the  payment  of  the 
debts  then  owing  or  thereafter  created  by  the  son. 
That  the  interest  of  the  son  was  to  be  limited  to 
a  support,  and  that  to  be  derived  from  the  rents 
and  profits,  without  touching  the  corpus,  is  made 
clear  by  the  fsrords,  "  IJor  is  he  to  sell  the  same, 
or  any  part  thereof,  but  may  use  the  rents  and 
profits  for  his  support  and  that  of  my  wife."  The 
fact  that  the  widow  of  the  testator  is  now  dead 
onlv  terminates  her  interest  in  the  trust,  and  does 
not  at  all  affect  the  intent  of  the  testator,  which 
was  to  provide  for  the  support  of  both  widow  and 
son,  and  rendered  a  trustee  all  the  more  essential. 
The  broad  devise  to  the  trustee,  contained  in  first 
part  of  codicil,  "  for  the  use  and  benefit  of  my 
son,"  is  qualified,  and  the  character  of  use  defined 
by  the  subsequent  facts.  If  the  devise  had  stopped 
there  it  could  not  be  doubted  but  that  it  would 
be  a  dr^  trust,  and  that  the  legal  estate  would  not 
have  vested  in  the  trustee,  but  would  have  passed 
to   the   beneficial   owner. 

Now  the   purpose   of  the   testator  being  to   limit 
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the  devise  to  the  sou  to  a  support  for  life,  out  of 
rviUs  and  profits^  such  purpose  could  not  be  carried 
out  without  the  iuterpositiou  of  a  trustee.  If  the 
devise  had  been  direct  to  the  son,  of  the  rents  and 
profits  for  life,  it  would  have  vested  in  him  the 
life   estdte. 

"It  is  a  cardinal  principle  of  the  law  of  real 
estate  that  a  devise  of  the  rents  and  profits,  or 
the  income  of  the  land,  is  equivalent  to  a  devise 
0^  the  land  itself.  Such  a  devise  is  equivalent  to 
a  devise  of  the  land  for  life,  or  in  fee,  according 
to  the  limitations  in  the  will."  Davis  v.  Williams, 
85   Tenn.,   651. 

If  he  had  devised  the  land  in  fee,  and  then 
limited  the  power  of  disposition  to  ^ill,  this  would 
have  been  repugnant  to  the  dignity  of  a  fee,  and 
the  limitation  would  have  been  void.  In  any  of 
the  cases  put,  the  estate  would  have  been  a  legal 
estate,  and  subject  to  levy  and  sale  at  law.  Mani- 
festly, then,  there  was  a  necessity  for  a  trustee  if 
the  purpose  of  the  testator  should  be  carried  out, 
that  the  rents  and  profits  should  go  alone  to  the 
support  of  his  son,  and  that  they  should  not  be 
subject  to  alienation  or  liability  to  legal  process. 
To  prevent  the  use  of  the  corpus  of  the  estate, 
and  to  guard  the  rents  and  profits  from  any  other 
use  than  the  support  of  the  son  and  widow,  the 
interposition  of  a  trustee  was  essential.  ♦  We  are 
not  now  discussinfi  the  ralidity  uj  these  purposes,  and 
of  the  limitations  against  liability  for  debts  of  the 
son.      This   object    may   be  legal   or   illegal  but    whether 
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the  one  or  the  other,  the  clear  purpose  of  the  testator 
was  that  the  trustee  should  take  such  a  title  as 
would  prevent  the  merging  of  the  legal  title  with 
the  equitable  life  estate;  as  would  preserve  the  re- 
mainder estate  for  the  appointees  under  the  will 
of  the  beneficial  owner  for  life;  as  would  enable 
him  to  see  that  the  rents  and  profits  were  applied 
to  the  support  of  the  son  and  wife  of  the  testa- 
tor; as  would  prevent  the  alienation  of  any  part 
of  the  corpus  of  the  estate,  and  prevent  the  sub- 
jection of  either  the  corpus  or  rents  by  creditors 
of  the  son.  The  duty  to  protect  the  corpus  of 
the  estate  from  alienation,  or  either  the  corpus  or 
income  from  subjection  by  creditors  of  the  de- 
visee, and  the  duty  to  see  that  the  income  was 
applied  to  the  support  of  the  son  and  widow  dur- 
ing the  lives  of  either,  by  necessary  implication y 
rested  upon  the  trustee.  These  were  active  duties, 
and  if  not  void,  because  illegal,  make  the  trust 
an   active  and   not   a  dry   one. 

"If  any  agency,  duty,  or  power  be  imposed  on 
the  trustee — as  by  a  limitation  to  the  trustee  and 
his  heirs  to  pay  the  rents  or  convey  the  estate — 
or  if  any  control  is  to  be  exercised  or  duty  per- 
formed by  the  trustee  in  applying  the  rents  to  a 
person's  maintenance,  or  in  making  repairs,  or  to 
preserve  contingent  remainders  —  in  all  these  and 
other  like  cases  the  operation  of  the  statute  is  ex- 
cluded, and  the  trusts  or  uses  remain  mere  equi- 
table estates.  So,  if  the  trustee  is  to  exercise  any 
discretion   in   the   management   of  the   estate,   in   the 
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investment  of  the  proceeds  or  the  principal,  or  in 
the  application  of  the  income;  or  if  the  purpose 
of  the  truHt  is  to  protect  the,  estate  for  a  given  time, 
omnit'd  the  detith  of  some  07ie,  or  until  division^  or 
until  a  request  for  a  conveyance  is  made."  Perry 
on   Trusts,   Section    305. 

"Although  the  direction  may  be  for  the  trustee 
to  permit  and  suffer  another  person  to  receive  the 
rents,  yet  if  any  duty  be  imposed  on  the  trustee, 
expressly  or  by  implication,  the  legal  title  will  re- 
main in  them  unaffected  by  the  *  statute."  Idem,, 
807. 

The  case  of  Hooberry  v.  Harding,  10  Lea,  392, 
is  an  instructive  case  upon  this  question  of  what 
is  an  active  trust.  The  trust  involved  in  that  case 
was  held  to  be  an  active  one,  and  the  interest  of 
the  beneficial  owner  an  equitable  one,  and  not  sub- 
ject to  levy  of  execution,  though  liable  in  equity 
to  the  debts  of  the  eestiri  qve  trust,  because  the 
Court  thought  a  trust  could  not  be  created  which 
would  shield  the  interest  of  the  beneficiary  from 
liability  for  his  debts.  The  Court,  in  that  case, 
clearly  held  that,  although  the  interest  of  the  bene- 
ficiary could  be  subjected  by  a  court  of  equity  to 
the  satisfaction  of  the  debts  of  the  beneficial  owner, 
yet  the  trust  was  an  active  trust  and  the  in- 
terest of  the  beneficiary  an  equitable  and  not  a 
legal  one,  and  therefore  not  subject  to  execution 
sale.  The  Court  also  held  that  when  the  trust 
was  one  which  required  some  act  to  be  done  or 
duty  performed,  even   if  the  act   or  duty  was   alone 
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for  the  benefit  of  the  cestui  que  trusty  yet  such  a 
trust  would  be  an  active  one,  and  not  within  the 
statute  of  uses,  nor  executed  in  the  beneficiary  in 
this  State,  whether  the  statute  of  uses  be  in  force 
or   not. 

But  it  is  insisted  that  the  trust  in  this  case  is 
one  chiefly,  if  not  altogether,  for  the  purpose  of 
protecting  the  estate  of  this  beneficiary  from  his 
debts  and  contracts.  If  this  be  admitted,  yet  that 
does  not  prevent  it  from  being  a  special  or  active 
trust.  One  of  the  very  illustrations  given  by  Mr. 
Perry,  and  upon  which  he  cites  a  number  of  cases 
which  we  have  had  no  opportunity  to  examine,  of 
a  special  trust,  is  "where  the  'purpose  of  the  trust 
is  to  protect  the  estate  for  a  given  time  or  until 
the  death  of  some  one."  Trusts  for  protection  of 
the  estates  of  married  women  during  coverture 
against  their  husbands  and  his  creditors,  and  the 
wrife  and  her  extravagance  as  well  as  her  contracts, 
are  made  every  day.  Such  trusts  are  sustained 
upon  the  ground  that  they  are  intended  to  "pro- 
tect the  estate"  during  coverture,  and  are  hence 
held  special  and  active.  We  have  one  case  where 
the  trust  was  "to  suffer  the  said  Margaret  Hinds 
and  her  heirs  forever  to  enjoy  the  possession  and 
profits  to  her  and  their  own  sole  and  separate  use 
and  benefit  forever."  Margaret  Hinds  dying,  leav- 
ing  her  husband  and  children  surviving,  it  was  in- 
sisted  that  the  trust  ceased  upon  discoverture.  This 
Court,  through  Judge  Wright,  held  that  "it  was 
just  as   necessary,   and   perhaps    more   so,   to  protect 
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this  estate  after  the  death  of  Margaret  Hinds  against 
the  possession  and  wasteful  habits  of  the  husband 
as  it  was  before/*  Again  he  said :  "  The  heirs  might 
be  daughters,  in  which  event  the  donor  continues 
the  separate  estate,  and  for  this  purpose  the  trust 
is  still  necessary."  Gardenhire  v.  Hivds,  1  Head, 
409. 

It  is,  however,  insisted  that  while  a  trust  to 
protect  an  estate  of  a  married  woman  or  infant 
or  ffon  compos  might  be  good  as  a  special  trust, 
yet  that  a  trust  to  protect  the  estate  of  a  person 
sui  juri^  is  invalid,  and  that  therefore  this  trust 
must  fail,  as  the  control  or  duty  reposed  in  the 
trustee  springs  from  -the  trust  to  protect  the  estate 
against  alienation  and  creditors.  This  brings  us  to 
the  question  as  to  the  legality  of  this  trust  to 
protect  the  estate  from  creditors  of  the  beneficiary 
^and  against  alienation.  The  trust  would  be  valid 
by  common  consent  if  the  object  of  the  trust  was 
the  protection  of  the  estate  of  a  married  woman 
or  other  person  not  sui  Juris.  Will  the  fact  -that 
the  object  of  the  bounty  of  this  donor  is  a  per- 
son sui  juris  defeat  what  would  otherwise  be  a 
valid   special    trust? 

We  have  already  seen  that  by  the  rule  of  the 
common  law  a  man  cannot  attach  to  a  grant  or 
transfer  of  property  otherwise  absolute  the  condi- 
tion that  it  shall  not  be  alienated,  such  condition 
being  repugnant  to  the  nature  of  the  estate  granted. 
Lord  Coke  gives  as  the  reason  of  the  rule  that  it 
is   absurd  and    repugnant   to    reason   "  that    he   that 
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hath  no  possibility  to  have  the  land  revert  to  him 
should  restrain,  his  feoffee  in  fee-simple  of  all  his 
power  to  alien/'  and  that  this  is  "  against  the 
height  and  purity  of  a  fee-simple."  By  such  a 
condition  against  alienation  or  liability  to  debt  the 
grantor  undertakee  to  deprive  the  property  in  the 
hands  of  the  grantee  of  one  of  its  legal  incidents 
and  attributes  —  namely,  its  alienability  ^ —  which  is 
deemed  to  be  against  public  policy.  But  the  rea- 
sons of  the  rule  which  apply  with  such  force  to 
fee-simple  or  other  legal  titles,  do  not  apply  in 
the  case  of  the  transfer  of  property  in  trust. 
Bv  the  creation  of  such  a  trust  as  the  one  now 
under  consideration,  the  trust  property  passes  to 
the  trustee,  with  all  its  incidents  and  attributes  un- 
impaired. He  takes  the  legal  title  to  the  property 
with  power  of  alienation,  subject,  of  course,  to  the 
trust,  and  the  beneficiary  the  whole  legal  title  to 
the  income  at  the  moment  it  is  paid  over  to  him. 
The  income  is  not  therefore  inalienable  after  it 
reaches  the  hands  of  the  beneficiary.  Broadway 
Bank  v.  Adams^  133  Mass.,  171.  The  question  as 
to  whether  the  founder  of  a  trust  such  as  the  one 
before  us  can  secure  the  income  of  it  to  the  ob- 
ject of  his  bounty  by  providing  that  it  shall  not 
be  alienated  by  him  or  be  subject  to  be  taken  by 
his  creditors,  is  one  of  profound  public  interest.  In 
two  very  recent  cases  decided  by  our  predecessors 
they  have  held  that  such  trusts  were  void  because 
contrary  to  puhlir  polinj.  Turley  v,  Ma^iseng'dl^  7 
Lea,   353;    Hooberry   v.   Harding^   10   Lea,   392. 
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These  decisionB  have  excited  such  surprise  and 
disapproval  with  the  profession  that  we  are  called 
upon  in  this  case  to  reconsider  the  ground  upon 
which  they  rest.  Judge  Freeman,  in  the  first  case 
referred  to,  places  the  invalidity  of  such  trusts 
upon  the  ground  that  "such  re^rictions  and  inhi- 
bitions must  be  held  as  void,  because  repugnant  to 
the  estate  granted,  and  because  contrary  to  the 
letter  and  spirit  of  our  statutes  and  laws,  which 
make  all  property  of  a  party  liable  for  his  debts, 
except  such  as  is  especially  by  those  laws  exempt 
in  favor  of  poor  persons."  He  quotes  the  obiter 
of  Justice  Swayne  in  the  case  of  Nichcds  v.  Levy, 
5  Wall.,  441,  a  case  wherein  that  Court  sustained 
the  validity  of  just  such  a  trust  because  it  arose 
in  this  State,  and  wfes  by  the  statute  laws  of  this 
State,  as  construed  by  the  Supreme  Court  of  this 
State,  valid,  and  that  such  construction  was  bind- 
ing in   such  case    upon   tliat   Court. 

As  to  the  first  ground  of  objection  stated,  that 
the  restriction  is  repugnant  to  the  estate  granted, 
we  have  already  seen  that  that  applies  to  legal 
estates,  and  does  not,  and  in  the  nature  of  things 
cannot,  apply  where  the  trust  is  to  apply  the  in- 
come to  the  support  of  the  cestui  que  tru.st,  or  pay 
the  income  into  the  hands  of  such  beneficiary.  In 
either  case  the  income,  when  it  comes  to  the  ben- 
eficiary, is  his  absolutely,  and  subject  to  alienation 
when   it   has   thus   come   to   his   hands. 

This  only  brings  us  back  to  the  question  as  to 
whether    there    is    any    well-settled    rule    of    public 
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policy  which  is  contravened  by  the  protection  of 
the  income  of  such  a  trust  from  the  creditors  of 
the  beneficiary,  and  its  application  to  the  support 
of  the  beneficiary.  That  the  rule  laid  down  by 
Judge  Freeman  is  supported  by  English  authority 
must  be  conceded.  The  courts  of  that  country 
have,  in  the  interest  of  creditors,  since  the  time 
at  least  of  Lord  Eldon,  held  "that  if  property  is 
given,  it  must  remain  subject  to  the  incidents  of 
property,  and  it  could  not  be  preserved  from  the 
creditors  unless  given  to  some  one  else.''  Brandon 
V.  Robinson^  18  Vesey,  433.  This  English  rule  has 
been  adopted,  upon  the  authority  of  the  English 
cases,  by  Mr.  Story,  and  to  a  certain  extent  by  Mr. 
Perry.  Story's  Eq.  Jurisprudence,  Section  974a; 
Perry   on   Trusts,   Section   386. 

But  the  latter  text  writer  qualifies  the  doctrine 
by  the  statement  that  certain  distinctions,  which 
he  proceeds  to  state,  must  be  borne  in  mind,  to 
wit : 

"But  a  trust  may'  be  so  created  that  no  inter- 
est  vests  in  the  cestiii  que  trust;  consequently,  such 
interest  cannot  be  alienated,  as  when  property  is 
given  to  trustees  to  be  applied  in  their  discretion 
to  the  use  of  a  third  person,  no  interest  goes  to 
the  third  person  until  the  trustees  have  exercised 
this  discretion.  So,  if  property  is  given  to  trus- 
tees to  be  applied  by  them  to  the  support  of  the 
cestui  que  trust  and  his  family,  or  to  be  paid  over 
to  the  cestui  que  trust  for  the  support  of  himself 
and  the  education   and    maintenance    of   his    children-^ 
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in  shorty  if  a  trust  />  created  for  a  specific  purposr,  . 
and  is  so  limited  that  it  is  not  repugnant  to  the  rnh 
against  perpetuities ^  and  is  in  other  respects  legal, 
neither  the  trustees^  nor  the  cestui  que  trusty  nor  his 
creditors  or  assigyiees,  can  divert  the  property  from 
the  appointed  purposes."'  Perry  on  Trusts,  Section 
386a,  citing  Bife  v.  Gcyer,  59  Penn.  St.,  393,  and 
Wells   V.   McCall,   64   Peiyi.   St.,    207. 

This  statement  of  the  doctrine  which  meets  with 
his  approval  we  shall  see  is  in  conflict  with  the 
English  cases,  but  is  supported  by  so  large  a 
number  of  the  most  reputable  courts  of  this  coun- 
try as  to  constitute  what  may  well  be  termed  the 
American   rule. 

The  statement  of  the  English  Courts  that  f)ower 
of  alienation  and  liability  to  creditors  are  neces- 
sary incidents  of  ownership  of  property  is  alto- 
gether too  broad,  and  cannot  be  supported.  When 
the  legal  estate  is  vested  in  the  owner,  considera- 
tions of  public  policy  to  prevent  fraud  and  deceit, 
and  to  facilitate  the  transfer  of  title,  would  oper- 
ate to  make  the  rule  generally  true.  But  it  is 
not  always  true  in  such  cases.  Our  exemption  laws 
and  homestead  laws  all  relate  to  property,  the  le- 
gal title  to  which  may  be  vested  in  the  owner, 
and  yet  under  such  laws  large  masses  of  property 
are,  in  pursuance  of  a  public  policy,  finding  ex- 
pression in  legislation,  exempt  from  liability  for 
debts,  and  in  case  of  the  homestead,  not  subject 
to  alienation  by  the  husband  alone.  Public  policy 
might,  with  much  reason,  determine  that  the  owner 
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of  property  could  not  impose  on  his  own  property, 
in  his  own  hands,  and  for  his  own  benefit,  any 
restraint  upon  his  own  power  of  transfer,  or  the 
quality  of  non-liability  to  his  own  creditors.  But 
where  no  act  of  the  owner  of  the  property  im- 
poses the  burden  or  restricts  the  liability,  but  it 
was  imposed  by  a  vendor,  testator,  or  donor,  what 
rule  of  public  policy  is  necessarily  encountered  in 
sustaining  such  restrictions,  even  when  the  legal 
estate  is  vested  in  the  owner,  all  questions  of  no- 
tice  out   of    the   wav? 

§ 

Such  a  question  was  presented  to  the  Supreme 
Court  of  the  United  States  in  the  case  of  ffyde 
V.  Woods,  4  Otto,  523.  In  that  ease  that  Court 
held  that  a  Stock  Board  may  make  membership 
therein  subject  to  the  rule,  that  if  the  member 
becomes  insolvent,  his  seat  may  be  sold  for  the 
benefit  of  his  creditors  among  the  other  members 
of  the  Board,  and  the  payment  of  the  proceeds  of 
such  sale  to  the  members  are  not  preferences  void 
by  the  bankrupt  law?  The  Court  say:  "It  is 
said  that  it  is  against  the  policy  of  the  bankrupt 
law;  against  public  policy,  to  permit  a  man  to 
make  in  this  or  any  other  manner  a  standing  or 
perpetual  appropriation  of  his  property  to  the  preju- 
dice of  his  general  creditors,  and  it  is  to  this  point 
that  the  numerous  authorities  of  counsel  are  cited. 
They  all,  however,  relrte  to  cases  where  a  man 
has  done  with  his  own  property,  on  which  he  him- 
self imposed  the  direction,  or  the  incumbrance 
which     impeded     creditors.       It    is     quite     different 
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where  a  man  takes  property  by  purchase  or  other- 
wise, which  is  subject  to  that  direction  or  disposi- 
tion when  he  receives  it.  It  is  no  act  of  his 
which  imposes  the  burden.  It  was  imposed  by 
those  who  had  a  right  to  do  it,  and  to  make  it 
an  accompaniment  of  any  title  which  they  gave  to 
it.  The  principle  here  contended  for  by  counsel 
was  well  considered  in  the  case  of  Nichols  v.  Eaton, 
91   r.   8.,  716. 

"  In  that  case,  the  mother  of  the  bankrupt  Ea- 
ton had  bequeathed  to  him  by  will  the  income  of 
a  fund,  with  a  condition  in  the  trust  that  on  his 
bankruptcy  or  insolvency  the  legacy  should  cease 
and  go  to  his  wife  or  children,  if  he  had  any, 
and  if  not,  it  Should  lapse  into  the  general  estate, 
and  be  subject  to  other  dispositions.  The  assignee 
of  the  bankrupt  sued  to  recover  the  interest  be- 
queathed to  the  bankrupt,  on  the  ground  that  this 
condition  was  void  as  against  public  policy.  But 
this  Court,  on  full  examination  of  the  authorities, 
both  in  England  and  in  this  country,  held  that  the 
objection  was  not  well  taken;  that  the  owner  of 
property  might  make  such  a  condition  in  the  trans- 
fer of  that  which  was  his  own,  and  in  so  doing 
violated  no  creditors'  rights,  and  no  principle  of 
public   policy."      4   Otto,   523. 

As  anxious  as  have  been  the  English  courts  in 
the  interest  of  creditors  to  destroy  such  trusts,  yet 
even  the  courts  of  that  country  have  more  than 
once  sustained  trusts  conditioned  to  cease  upon  the 
bankruptcy   or  insolvency  of  the  beneficiary.     Jtoch- 
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ford  V.  Hackviav^  9  Hare,  476;  and  see  cases  cited 
and  discussed  in  Lewis  on  Trusts,  80.  And  so 
they  have  held  that  a  direction  that  a  trust  to  the 
first  taker  shall  cease  on  his  bankruptcy,  and  shall 
then  go  to  his  wife  or  children,  w^as  good,  and  that 
the  entire  interest  passes  to  them;  and  they  have 
gone  to  the  extent  even  of  holding  that  when 
there  was  a  trust,  the  interest  of  which  was  to  be 
jfeid  over  to  the  beneficiary  during  his  life,  but  to 
cease  upon  bankruptcy,  with  power  in  such  cases 
in  the  trustee  to  pay  over  if  he  saw  fit,  but 
wholly  in  his  discretion,  the  sum  the  bankrupt 
would  have  been  entitled  to  but  for  such  cessor, 
for  the  support  of  the  bankrupt,  was  a  valid  lim- 
itation, and  that  the  assignee  could  not  recover 
such  income.  Pearcy  v.  Roberts,  1  M.  &  K.,  4; 
Page  v.  Way,  3  Beav.,  20;  Twopenny  v.  Peyton,  10 
Lim.,  487;  and  Godden  v.  Crowhurd,  10  Lim.,  487. 
These  English  cases  are  reviewed  in  an  instructive 
manner  by  Judge  Miller  in  Nichols  v.  Eaton,  1  Otto, 
716.  This  Court  has  seemingly  already  gone  fur- 
ther than  the  English  courts;  for  it  seems  clearly 
the  opinion  of  Judge  Wright  that  a  trust  for  the 
support  of  husband  and  wife,  created  by  the  wife 
out  of  her  property  before  marriage,  and  not  to 
be  liable  for  the  debts  and  contracts  of  the  hus- 
•  band,  was  valid,  and  the  husband  had  no -interest 
which  could  be  reached  by  his  creditors.  Griffith 
V.  DeWitt,  Thompson's  Tennessee  Cases,  188.  This 
was  clearly  held  by  us  at  a  former  day  of  this 
term  in  the  case  of  BanHn  v.  Branmr,  opinion  by 
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Judge  Snodgrass.  We  are  not  able  to  see  that 
the  creation  of  such  a  trust,  whereby  a  testator 
gives  to  the  object  of  his  bounty  such  a  limited 
and  qualified  interest  in  the  income  of  a  trust 
fund  as  may  enable  him  to  provide  against  the 
improvidence  or  misfortune  of  the  beneficiary,  vio- 
lates  any   principles   of   sound   public   policy. 

It  is  suggested  that  such  trusts  contravene  pub- 
lic policy,  because,  should  all  devises  and  gifts  be 
surrounded  bv  such  limitations  as  to  their  use  and 
alienability,  it  would  in  time  result  in  limiting  the 
use  of  vast  masses  of  property,  to  the  general  in- 
jury of  commerce.  This  argument  is  bottomed 
upon  an  extreme  and  highly  improbable  state  of 
facts.  It  would  apply  with  equal  force  to  the 
English  rule;  for  by  indirection  that  rule  reaches 
the  same  result^ — non-liabilitv  to  creditors  and  non- 
alienability  by  means  of  a  provision  for  a  forfeit- 
ure upon  insolvency  or  attachment,  and  a  limita- 
tion over  to  the  wife  and  children  of  the  bank- 
rupt, or  that  the  income  shall  go  to  the  augmen- 
tation of  the  principal  in  the  hands  of  the  trustee, 
with  power  in  the  trustee,  in  his  discrefiov,  to  pay 
to  the  use  of  the  bankrupt  what  he  was  entitled 
to  before  forfeiture.  Again,  all  such  trusts  must 
be  limited  in  point  of  duration  by  the  rule  against 
perpetuities;  and  their  number  would  naturally  be 
limited  by  the  undoubted  preference  of  testators 
not  to  embarrass  the  free  use  of  their  bequests  by 
restraining  limitations,  except  when  there  was  some 
strong  reason    for  such    restriction.      For  fully   fifty 
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years  the  law  of  this  State  was  understood  to  per- 
mit such  trusts,  and  yet  their  number  is  compara- 
tively few.  No  such  reason  has  been  advanced  by 
anv  court ;  and  if  such  a  state  of  afiairs  existed  , 
as  has  been  suggested,  the.  remedy  by  legislation 
would  be   plain. 

It  does  not  in  any  way  aftect  the  creditors  of 
the  founder  of  the  trust,  as  the  restrictions  apply 
only  to  the  creditors  of  the  donee,  and  of  course 
the  creditors  of  the  donor  affected  by  such  gift 
could  reach  it  upon  grounds  wholly  independent 
of   the  limitations   under  consideration. 

The  creditors  of  the  donee  cannot  be  defrauded, 
because  the  property  was  never  subject  to  their  de- 
mands while  owned  by  the  testator.  There  is  no 
just  reason  why  that  which  was  never  their  debt- 
or's, and  never  liable  to  their  demands,  should, 
merely  for  their  satisfaction,  be  held  liable  to  their 
claims.  The  argument  that  to  invest  a  man  with 
apparent  wealth  tends  to  mislead  creditors,  and  to 
induce  them  to  give  credit,  is  not  tenable.  Cred- 
itors have  no  right  to  rely  upon  property  thus 
held,  and  to  give  him  credit  upon  the  basis  of  an 
estate  which,  by  the  very  terms  of  the  instrument 
creating  it,  is  declared  inalienable  and  not  liable 
for  his  debts.  To  do  so  would  be  the  grossest 
folly.  By  the  exercise  of  any  sort  of  diligence 
they  can  ascertain  the  nature  and  extent  of  his 
estate,  for  the  policy  of  our  registration  laws  would 
require  registration  of  a  deed  creating  such  trust, 
and   if    it    arose   under    a  will    it   would    necessarily 
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be  a  matter  of  record.  This  objection  is  well 
met  by  tlie  Supreme  Court  of  Massachusetts  in 
Broadiro]!  Bank  v.  Adam^^y  138  Mass.,  174,  who 
say: 

"  There  is  the  same  danger  of  their  being  mis- 
led by  false  appearances,' and  induced  to  give  credit 
*to  the  equitable  life  tenant  when  the  will  or  deed 
of  trust  providers  for  a  cessor  or  limitation  over  in 
case  of  an  attempted  alienation,  or  of  bankruptcy 
or  attachment;  and  the  argumeut  would  lead  to 
the  conclusion  that  the  English  rule  is  equally  in 
violation  of  public  policy.  We  do  not  see  why 
the  founder  of  a  trust  may  not  directly  provide 
that  his  property  shall  go  to  his  beneficiary  with 
the  restriction  that  it  shall  not  be  alienable  by 
anticipation,  and  that  his  creditors  shall  not  have 
the  right  to  attach  it  in  advance,  instead  of  in- 
directly reaching  the  same  result  by  a  provision 
for  a  cessor  or  a  limitation  over,  or  by  giving  his 
trustees  a   discretion   as   to   paying  it." 

This  same  argument  that  a  creditor  might  be 
misled  would  prove  destructive  to  our  homestead 
and  exemption  laws.  Indeed,  it  would  in  some 
sense  apply  wherever  a  debtor  is  in  possession  or 
use  of  property  he  does  not  own,  as  a  lessee  or 
bailee.  On  the  other  hand,  there  seems  to  us  the 
strongest  reasons  why  such  restrictions  may  be 
thrown  around  the  bounty  of  a  testator.  Consid- 
erations of  humanity,  of  love  and  aftection,  fre- 
quently demand  that  the  objects  of  our  care  and 
affection   shall    be   provided   for    in    such    manner  as 
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that  the  bounty  may  be  guarded  against  their  im- 
providences as  well  as  the  misfortunes  incident  to 
life.  To  say  that  a  father  may  not  provide  for 
the  support  of  an  unfortunate  son  by  providing 
that  the  income  shall  be  paid  over  to  his  support, 
and  that  it  shall  not  be  subject  to  assignment  or  the 
coercion  of  creditors,  is  to  say  in  many  cases  that 
human  law  is  so  defective  that  the  most  sacred 
instincts  of  regard  and  affection  cannot  be  grati- 
fied if  that  son  happens  to  be  indebted  or  to  be 
the  victim  of  evil  or  unfortunate  habits  or  extrav- 
agance. We  know  of  no  rule  of  public  policy 
which  demands  that  the  property  of  such  a  donor 
shall  be  subject  to  the  debts  of  the  beneficiary, 
and  the  creditor  has  no  right  to  complain  that 
"the  owner  of  the  property,  in  the  exercise  of  his 
right  of  absolute  disposition,  has  not  seen  fit  to 
give  the  property  to  the  •  creditor,  but  has  left  it 
out   of   his    reach." 

But  let  us  look  at  the  question  as  one  of  au- 
thority, and  see  to  what  extent  the  English  rule 
has  been  adopted  in  this  country.  We  have  al- 
ready quoted  Mr.  Perry  on  this  subject.  Professor 
Pomeroy,  while  touching  upon  the  question  very 
slightly,  yet  clearly,  shows  that  in  his  opinion  such 
trusts  are  valid.  2  Pom.  Eq.,  Sections  982  and  1004, 
and  especially  note  4  to  the  latter  section.  He 
cites  a  California  case  as  sustaining  such  a  trust. 
Kennedy  v.  Mason^  52  Cal.,  326.  The  most  nota- 
ble case,  both  by  reason  of  the  high  character  of 
the    tribunal    and    the    ability    and    fullness    of   the 
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argument,  is  that  of  Nichols  v.  Eaton,  1  Otto,  716. 
The  trust  under  consideration  in  that  ease  was  one 
created  by  will,  whereby  the  income,  rents,  profits,  div- 
idends, and  interest  arising  from  testatrix's  estate  were 
bequeathed  to  trustees  for  her  children  during  life, 
with  a  restriction  or  limitation  that  if  any  of  the 
beneficiaries  "should  alienate  or  dispose  of  the  in- 
come to  which  they  were  entitled  under  the  trusts 
of  the  will,  or  if  by  reason  of  bankruptcy,  or  in- 
solvency, or  any  other  means  whatsoever,  said  in- 
come could  no  longer  be  personally  enjoyed,''  then 
it  was  provided  that  the  trust  in  behalf  of  such 
beneficiary  should  cease,  and  the  share  of  such 
cestui  que  trust  in  the  income  should  be  paid  over 
to  the  wife  or  children,  if  any;  and  if  not,  the 
income  was  to  accumulate  in  augmentation  of  the 
principal  fund.  But  there  was  another  proviso  by 
which,  if  there  should  he  a  cessor  for  any  of  the 
reasons  mentioned,  and  no  wife  or  children,  that 
in  such  case  the  trustees  might  place,  in  their  dis- 
cretion, the  share  of  such  beneficiary  in  the  in- 
come at  the  disposal  of  the  beneficiary  for  his  use 
and  support.  The  controversy  was  chiefly  over  this 
latter  clause,  the  assignee  in  bankruptcy  suing  for 
the  income,  there  being  no  wife  or  children.  The 
Court  unanimously  held  the  trust  valid,  and  that 
the  assignee  could  recover  nothing.  The  Court  dis- 
cuss the  case  upon  two  propositions — first,  that  such 
restrictions  were  valid  under  the  English  decisions, 
and,  second,  that  the  limitations  which  the  courts 
of    England   have   placed    upon   the   power  of   testa- 
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mentary  disposition  were  not  sound,  and  ought  not 
to  be  accepted.  The  Court  expressly  say:  "The 
judgment  of  the  Court  may  rest  equally  well  on 
either  of  the  propositions  which  we'  have  discussed. 
We  think  the  decree  of  the  Court  below  may  be 
satisfactorily  affirmed  on  both  of  them."  Upon 
the  general  question  of  the  validity  of  restrictions 
upon  the  use  of  such  trusts  the  Court,  among 
other   things,   say: 

'*But  while  we  have  thus  attempted  to  show  that 
Mrs.  Eaton's  will  is  valid  in  all  its  parts  upon  the 
extremist  doctrine  of  the  English  Chancery  Courts, 
we  do  not  wish  to  have  it  understood  that  we  ac- 
cept the  limitations  which  that  court  has  placed  upon 
the  power  of  testamentary  disposition  of  property  by 
its  owner.  We  do  not  see,  as  implied  in  the  remark 
of  Lord  Eldon,  that  the  power  of  alienation  is  a 
necessary  incident  to  a  life  estate  in  real  property, 
or  that  the  rents  and  profits  of  real  property  and 
the  interest  and  dividends  of  personal  property  may 
not  be  enjoyed  by  an  individual  without  liability 
for  his  debts  being  attached  as  a  necessary  incident 
to  such  enjoyment.  This  doctrine  is  one  which  the 
English  chancery  court  has  engrafted  upon  the  com- 
mon law  for  the  benefit  of  creditors,  and  is  com- 
paratively of  modern  origin.  We  concede  that 
there  are  limitations  which  public  policy  or  gen- 
eral statutes  impose  upon  all  dispositions  of  prop- 
erty, such  as  those  designed  to  prevent  perpetuities 
and    accumulations    of    real    estate    in    corporations 

and  ecclesiastical  bodies.      We  also   admit  that  there 
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is  a  just  and  sound  policy  peculiarly  appropriate 
to  the  jurisdiction  of  courts  of  equity  to  protect 
creditors  against  fraud  upon  their  rights,  whether 
they  be  actual  frauds  or  constructive  frauds.  But 
the  doctrine  that  the  owner  of  property,  in  the 
free  exercise  of  his  will  in  disposing  of  it,  cannot 
so  dispose  of  it  but  that  the  object  of  his  bounty, 
who  parts  with  nothing  in  return,  must  hold  it 
subject  to  the  debts  due  his  creditors,  though  that 
may  soon  deprive  him  of  all  the  benefits  sought 
to  be  conferred  by  the  testator's  affection  or  gen- 
erosity, is  one  which  we  are  not  prepared  to  an- 
nounce as  the  doctrine  of  this  Court.  If  the  doc- 
trine is  to  be  sustained  at  all,  it  must  rest  exclu- 
sively on  the  rights  of  creditors.  Whatever  may 
be  the  extent  of  those  rights  in  England,  the  pol- 
icy of  the  States  of  this  Union,  as  expressed  both 
by  their  statutes  and  the  decisions  of  their  courts, 
has   not  been   carried   so   far  in   that  direction." 

After  discussing  the  arguments  already  alluded  to 
in  the  earlier  parts  of  this  opinion  as  to  the  pos- 
sibility  of   creditors   being   misled,   the   Court   add : 

"Nor  do  we  see  any  reason  in  the  recognized 
tenure  and  nature  of  property  and  its  transfer  by 
will,  why  a  testator — who  gives  without  any  pe- 
cuniary return,  who  gets  nothing  of  property  value 
from  the  donee  —  may  not  attach  to  that  gift  the 
incident  of  continued  use,  of  uninterrupted  benefit 
of  the  gift  during  the  life  of  the  donee.  Why  a 
parent,  or  one  who  loves  another  and  wishes  to 
use   his  own   property  in   securing   the  object  of  his 
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affection,  as  far  as  property  can  do  it,  from  the 
ills  of  life,  the  vicissitudes  of  fortune,  and  even 
his  own  improvidence  or  incapacity  for  self-protec- 
tion, should  not  be  permitted  to  do  so,  is  not 
readily  perceived.  These  views  are  well  supported 
by  adjudged  cases  in  the  State  courts  of  the  high- 
est  character/' 

We  have  not  had  access  to  all  the  American 
cases  cited  by  counsel,  and  for  the  holding  of  some 
of  these  cases  we  have  had  to  rely  upon  text 
writers  and  citations  in  other  decisions.  But  it 
cannot  be  disputed  with  success  that  the  statement 
is   true   that  the    great   weight   of    authority   in   this 

country   is    in    accord   with    the    conclusions   of   the 

«  

United  States  Supreme  Court.  The  Supreme  Court 
of  Massachusetts  have  lately  had  under  considera- 
tion this  question,  and  in  the  case  of  Broadway 
Bank  v.  Adams,  133  Mass.,  170,  they  held  by  a 
unanimous  Court  "that  a  person  having  the  entire 
right  to  dispose  of  property  may  settle  it  in  trust 
in  favor  of  another  with  the  provision  that  the 
income  shall  not  be  alienated  by  the  beneficiary  by 
anticipation,  or  be  subject  to  be  taken  by  his  cred- 
itors in  advance  of  its  payment  to  him,  although 
there  is  no  cessor  or  limitation  of  the  estate  in 
such  an  event.  The  trust  in  that  case  was  cre- 
ated by  will,  and  a  fund  was  placed  in  the  hands 
of  the  executors  "in  trust  to  invest,"  "and  pay 
income  thereof  semi-annually  to  my  son,  Charles 
W.  Adams,"  personally  or  upon  his  order  or  re- 
ceipt in   writing,   "in    either   case   free   from   the   in- 
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terfereiice  or  control  of  his  creditors,  my  intention 
being  that  the  use  of  said  income  shall  not  be 
anticipated  by  assignment.*'  A  bill  was  filed  in 
equity     by     a    creditor    of    the     beneficiary,     which, 

4 

upon  full  consideration,  was  dismissed,  the  Court 
holding  that  the  interest  of  the  ceMai  que  trust 
was  not  liable  to  the  demands  of  creditors.  This 
result  was  reached  without  regard  to  any  statute, 
upon  the  general  proposition  that  there  was  noth- 
ing in  the  nature  or  tenure  of  property,  nor  any 
principle  of  public  policy,  which  prevented  a  do- 
nor from  so  giving  his  own  that  it  should  not  be 
liable   to   the   debts   of   his   donee. 

The  courts  of  Pennsylvania  have  long  rejected 
the  English  doctrine,  and  have  sustained  such  trusts. 
HoldshJp  V.  Patterston,  7  Watts,  547;  Rife  v.  Oeyei\ 
59   Penn.    St.,   393. 

In  the  case  of  Shankland's  Appeal,  47  Penn.  St., 
118,  it  was  held  that  a  devise  to  a  son  of  the  rents 
and  profits  of  an  estate  during  his  natural  life, 
without  being  subject  to  his  debts  and  liabilities,  is 
a  valid  trust,  and  the  estate  being  vested  in  trus- 
tees the   son   could   not   alienate. 

So  in  Connecticut  it  was  held  that  it  was  in  the 
power  of  a  parent  to  place  property  in  hands  of 
trustees  for  the  benefit  of  son  and  wife  or  children, 
with  power  in  them  to  manage  and  apply  it  at  their 
discretion,  without  any  power  in  the  son  to  interfere 
in  that  management.*,  Leavett  v.  Brown,  21  Conn.,  1. 

Such  trusts  have  been  sustained  in  Vermont. 
See    White  v.    White,   30   Vt.,   338. 
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So  in  Virginia  it  was  held  that  "there  was 
nothing  in  the  nature  or  law  of  property"  which 
would  prevent  a  testatrix  from  appropriating  her 
property  to  the  support  of  her  poor  and  helpless 
relatives,  and,  said  the  Court,  "there  is  nothing  in 
law  or  reason  which  should  prevent  her  from  ap- 
pointing a  trustee  to  administer  her  hounty."  Nick- 
ell    V.   Havdley,  10   Gratt.,  336. 

The  case  of  Pope  v.  Elliotf  places  Kentucky 
strongly  on  the  side  of  the  American  rule,  the 
^ourt  saying  that  "there  was  nothing  in  the  stat- 
utes of  that  State,  or  the  general  principles  of 
jurisprudence,  or  in  considerations  of  public  policy," 
which  forbids  the  creation  of  such  trusts.  8  B. 
Men.,   56. 

Such  trusts  are  supported  and  sustained  by  the 
courts  of  New  York,  and  this  has  been  so  for  a 
period  of  fifty  years.  The  leading  case  of  Camp- 
bell v.  Foster,  35  N.  Y.,  361,  refers  to  a  number 
of  cases  sustaining  such  trusts.  If  it  be  said  that 
the  New  York  cases  rest  chiefly  upon  their  stat- 
ute, depriving  the  courts  of  equity  of  jurisdiction 
to  sustain  a  creditor's  bill  where  the  trust  pro- 
ceeds from  one  other  than  the  debtor,  then  we  re- 
ply that  we  have  precisely  the  same  statute.  Theirs 
TV  as  enacted  in  1828,  and  in  1832  we  copied  and 
re-enacted   it. 

Prom  both  reason  and  authority  it  thus  appears 
to  us  that  there  was  nothing  inherent  in  the  law  or 
tenure  of  property,  nor  any  sound  principle  of  pub- 
lic policy,  which  interferes  with  the  power  of  a  tes- 
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tator  to  BO  guard  his  gift  that  it  shall  not  be  sub- 
ject to  the  creditors  of  his  donee.  Up  to  1832 
there  was  neither  decision  nor  statute  which  would 
have   prevented   such   limitation   upon   a  trust. 

We  learn  from  a  note  by  the  learned  editor  of 
Cooper's  edition  of  Tennessee  Reports  that  the 
case  of  Erwin  v.  Oldham^  reported  in  6  Yer.,  186, 
was  argued  in  March,  1832,  and  continued  under 
advisement  until  March,  1834,  but  that  at  the  ori- 
ginal argument  an  intimation  from  the  Court  re- 
sulted in  the  passage  of  the  act  of  1832.  Prior 
to  the  passage  of  this  act,  it  was  in  consequence  of 
the  decision  in  that  certain  case  that  Chancery  Courts 
had  no  inherent  jurisdiction,  in  the  absence  of  fraud 
or  trust,  to  aid  a  judgment  creditor  in  subjecting  to 
the  satisfaction  of  his  debts,  stocks,  credits,  and 
rights   of  action   held   by   the   debtor. 

The  uncertain  extent  of  the  power  of  the  Chan- 
cery Court  to  aid  a  creditor  to  reach  intangible 
personal  property  not  subject  to  execution  is  not 
only  shown  by  the  case  of  Enrin  v.  Oldham^  but 
by  the  subsequent  case  of  Ewing  v.  Cantrrll,  where 
it  was  held:  "The  jurisdiction  of  the  Chancery 
•  Court,  under  the  statute  against  fraudulent  convey- 
ances being  ancillary,  namely,  to  remove  impedi- 
ments to  executions  at  law,  will  be  exercised  only 
where  the  impediment  to  be  removed  affects  things 
which  might  be  reached  by  execution  but  for  the 
impediment;  never,  in  any  case,  where  the  prop- 
erty sought  to  be  made  liable  in  equity,  could  not 
be   reached  at  law,  even   though   no  obstruction   ex- 
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isted."      Ewing  v.    Cantrell,   Meigs,  364;    Graham   v. 
MurrilU   5   Cold.,   633. 

These  decisions,  as  to  the  jurisdiction  of  courts 
of  equity,  independent  of  the  Act  of  1832,  and  sub- 
sequent acts,  make  it  at  least  doubtful  whether  a 
court  of  equity  had  jurisdiction  to  reach  and  subject 
to  the  satisfaction  of  a  judgment  creditor  any  purely 
equitable  interest  of  the  debtor,  if  the  interest 
was  such  an  one  as  could  not  be  subjected  to  ex- 
ecution, and  it  had  not  been  put  in  such  attitude 
by  the  fraud  of  the  debtor.  Even  though  the 
better  opinion  should  be  that  courts  of  equity  had 
inherent  jurisdiction  to  subject  a  trust  fund  in 
which  the  debtor  had  an  interest,  yet  the  question 
was  a  disputed  one  in  this  State  as  it  was  in  New 
York.  The  Chancery  Court  of  New  York  had 
pronounced  a  decision  similar  to  that  in  the  case 
of  Erwin  v.  Oldham — Donnovan  v.  Finn^  Hop.,  59 — 
and  upon  the  authority  of  the  New  York  case 
our  case  rests.  '  The  New  York  case  was  followed 
by  their  Act  of  1828,  identical  in  substance  with 
our  Act  of  1832.  Upon  full  consideration  of  the 
effect  of  the  Act  of  1828,  the  New  York  Court  of 
Appeals  say,  "that  before  the  statute  it  was  an 
unsettled  point  whether  courts  of  equity  had  juris- 
diction over  the  subject;  and  when,  therefore,  in 
the  language  of  the  Chief  Justice,  in  Groff  v. 
Bonnetty  31  New  York,  9,  the  Legislature  came  to 
define  the  cases  and  prescribe  the  manner  in  which 
intangible  personal  property  should  be  subjected  to 
the    satisfaction    of    the    debts    of    the    owner,   the 
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provision  oaght  to  be  considered  exclusive  of  any 
other  authority  for  effecting  the  same  end."  Camp- 
bell  V.  Foster,  35   N.  Y.,  866. 

This  New  York  act  was  adopted  by  the  legis- 
lative branch  of  the  government  of  this  State,  to 
meet  the  same  defects  in  and  disputes  as  to  the 
jurisdiction  of  our  Chancery  Court.  It  is  in  the 
following  words:  "Section  1.  That  whenever  an 
execution  against  the  property  of  a  defendant 
shall  have  been  issued  on  a  judgment  at  law  or 
decree  in  equity,  and  shall  have  been  returned  un- 
satisfied, in  whole  or  in  part,  the  party  suing  out 
such  execution  may  file  a  bill  in  chancery  against 
such  defendant,  and  any  other '  person  or  body  cor- 
porate, to  compel  the  discovery  of  any  bank  stock 
or  other  kind  of  stock,  or  of  any  property  or 
thing  in  action  due  to  him,  or  held  in  trust  for 
him,  and  to  prevent  the  transfer  of  any  such  stock, 
property,  money,  or  thing  in  action,  or  the  pay- 
ment or  delivery  thereof  to  the  defendant  except 
where  such  trust  has  been  created  by,  or  the  fund  so 
held  in  trust  has  proceeded  from,  some  person  other 
than  the  defendant  himself,  and  is  declared  by  will 
duly  recorded^  or  by  deed  duly  proved  and  registered.'''' 

The  second  section  provides  that  the  Court  shall 
have  jurisdiction  to  decree  satisfaction  out  of  the 
property  so  impounded,  belonging  to  the  defendant, 
or  held  in  trust  for  him,  with  the  exception  named 
above.  The  third  section  provides  for  the  regis- 
tration of  judgments.  The  fourth  and  last  section 
provided   for    the   case   of   one  who   could    not  pro- 
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cure  personal  service  of  process  at  law,  or  where 
no  original  attachment  would  lie  at  law,  and  no 
judgment  at .  law  obtained,  and  also^  where  the  de- , 
mand  was  purely  of  ail  equitable  nature,  that  juris- 
diction exists  to  sustain  a  bill  and  subject  legal 
and  equitable  interest,  "  with  the  exceptioji  above 
named^^^  to  the  satisfaction  of  the  demand  of  such 
creditor. 

This  act  is  carried  into  the  Code  with  no  ma- 
terial or  significant  change  at  Sections  4283,  4284, 
4285,  4286,  and  4287.  Now,  in  view  of  the  doubt 
as  to  the  inherent  jurisdiction  of  the  chancery  court 
to  reach  property  held  in  trust  for  another  which 
was  not  subject  to  execution  at  law,  we  are  dis- 
posed to  say  with  the  New  York  Court  concerning 
the  same  disputed  jurisdiction  and  the  same  legis- 
lative settlement,  "that  when  the  Legislature  came 
to  define  the  cases  and  prescribe  the  manner  by 
which  intangible  personal  property  should  be  sub- 
jected to  the  satisfaction  of  the  debts  of  the  owner, 
the  provision  ought  to  be  regarded  as  exclusive  of 
any  other  authority  for  effecting  the  same  end.'' 
35  N.  Y.,  366. 

Here,  then,  is  an  express  and  positive  legislative 
limitation  upon  the  jurisdiction  of  the  Chancery 
Court.  We  can  put  no  other  meaning  upon  this 
legislation  than  that  it  is  not  in  the  power  of  a 
court  of  equity  to  subject  to  the  satisfaction  of 
the  demands  of  a  creditor  the  income  of  a  trust 
fund,  whether  the  fund  or  property  be  realty  or 
personalty,   where    such    trust    was    created    by    one 
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other  than  the  debtor.  This  efi'eet  has  been  given 
to  this  act  by  the  courts  of  New  York  in  several 
cases,  and  we  #ee  no  way  in  which  we  can  avoid 
this  result.  Whether  the  court  had  jurisdiction  or 
not  before  this  act  must  be  immaterial;  any  fair 
and  reasonable  construction  •  of  the  act  must  result 
in  holding  that  thereafter  the  jurisdiction  was  gone. 
The  policy  of  the  act  may  be  disapproved,  but,  un- 
til repealed,  we  must  enforce  it.  Its  policy,  how- 
ever, is,  as  we  have  seen,  in  full  accord  with  rea- 
son  and   the   great   weight   of   American  decision. 

Until  the  passage  of  this  enactment  it  was  with- 
in the  authority  of  this  Court  —  if  it  be  assumed 
that  the  Court  had  jurisdiction  prior  thereto — to 
adopt  and  announce  the  doctrine  of  the  English 
courts,  which  the  Supreme  Court  of  the  United 
States  characterizes  as  "one  which  the  English  Chan- 
cery Court  has  engrafted  upon  the  common  law 
for  the  benefit  of  creditors,  and  of  comparatively 
recent  origin;"  or,  taking  a  broader  view  of  the 
right  of  a  testator  to  guard  his  bounty  by  limit- 
ing the  use  to  that  of  the  donee,  have  held,  in 
accordance  with  the  great  current  of  American  au- 
thority, "that  the  creditor  is  neither  misle^  nor 
defrauded  when  the  object  of  the  testator  is  carried 
out  by  excluding  him  from  any  benefit  of  such  a 
devise."     Nichols   v.   Eaton  y   1    Otto,   716. 

After  the  Act  of  1832,  whether  it  be  regarded 
as  depriving  the  Chancery  ("ourt  of  jurisdiction  to 
aid  the  creditor  to  subject  such  a  devise  or  not, 
it  must  be   at  least  regarded  as  a  legislative  decla- 
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ration  of  public  policy  in  regard  to  such  trusts, 
and  as  strongly  persuasive  to  this  Court  that  such 
trusts  ought  not,  upon  a  fancied  contravention  of 
public  policy,  be  overthrown.  That  act  we  believe 
to  have  been  regarded  with  great  unanimity  by 
the  bar  of  this  State  as  putting  at  rest  the  ques- 
tion of  the  validity  of  such  trusts  until  the  de- 
cision of  the  case  of  Turley  v.  Massengill.  In  1859 
the  question  was  squarely  presented  to  this  Court 
in  the  case  of  Nichols  v.  Levy^  decided  at  Nash- 
ville. There  was  no  written  opinion,  but  the  de- 
cision was  by  Judge  McKinney.  The  decree  in 
the  cause  show^s  the  character  of  the  trust  and  the 
decision   of   the   Court.     It   was  as  follows: 

"Be  it  remembered  that  this  cause  came  on  to 
be  heard  on  the  30th  of  January,  1859,  before  the 
Supreme  Court  of  the  State  of  Tennessee  sitting 
at  the  city  of  Nashville,  on  the  transcript  of  the 
record  from  the  Chancery  Court  at  Nashville.  And 
it  appearing  that  Beal  Bosley  executed  his  deed  of 
date  of  13th  of  October,  1849,  and  thereby  con- 
veyed to  John  Nichols,  Sr.,  father  of  the  defend- 
ants, James  B.  and  John  Nichols,  Jr.,  and  his  heirs 
forever,  a  certain  tract  of  land  in  Davidson  County, 
near  the  .  city  of  Nashville,  containing  308  acres, 
and  other  property  in  the  pleadings  mentioned,  in 
trust  to  permit  said  Beal  Bosley  to  possess,  use, 
and  occupy  said  lands  and  other  property  for  and 
during  his  natural  life,  and  after  his  death  to  per- 
mit said  James  B,  Nichols  and  John  Nichols,  Jr., 
jointly   or  severally,   according  to    any   division   into 


124  KNOXVILLE : 


jourolmon  7'.  Massengill. 


two  equal  parts  that  may  thereafter  be  made  be- 
tween them,  and  to  have  poi<t<e.siiio}i^  u.^fCj  occupy^  and 
enjoy  said  property y  and  receive  the  rents ^  issues ^  and 
profits  thereof^  but  flo  that  neither  the  said  property, 
nor  the  rents,  issues,  and  profits  thereof,  shall  ever 
be  liable  for  any  of  the  present,  now  existing 
debts,  whether  due  or  not  due,  or  now  existing 
contracts  of  said  J.  B.  and  John  Nichols,  Jr.,  or 
either  of  them,  or  to  any  incumbrance,  liability,  or 
lien  that  they,  or  either  of  them,  or  their  prop- 
erty, are  now  subject  to  for  such  debts  or  con- 
tracts, or  by  any  act,  default,  or  transaction  of 
their  own  whereby  they  may  attempt  to  make  the 
same  liable  for  said  debts  or  contracts;  and  after 
the  present  debts  and  liabilities  shall  have  been 
extinguished  and  they  entirely  discharged  there- 
from, then  the  said  John  Nichols,  Sr.,  should  hold 
said  property,  and  every  p'art  thereof,  in  trust  to 
convey  the  same  to  the  said  J.  B.  and  John  Nich- 
ols, Jr.,  in  fee  and  absolutely  either  as  tenants  in 
common  or  in  severalty,  and  in  such  manner  as 
may  be  agreed  upon  by  and  between  them.  It 
further  appearing  that  all  of  the  debts  of  all  the 
complainants  were  in  existence  at  the  date  of  the 
execution  of  the  deed,  and  were  subsequently  re- 
duced to  judgments  in  the  Circuit  Court  of  the 
United  States  at  Nashville,  and  that  said  John 
Nichols,  Sr.,  has  departed  this  life,  leaving  the  de- 
fendants as  his  heirs  at  law,  and  it  being  the  opin- 
ion of  this  Court  that  said  property  is  not  liable  for 
said   debts   and  judgments   of   complainants^    and    that 
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the  same  may  not  he  subjected  to  the  payment  and  satisfac- 
tion of  said  debts  and  judgments^  it  is  ordered  and  de- 
creed  that  the  decree  of  the  Chancellor  be  affirmed/' 

Chancellor  Cooper  was  of  counsel  for  the  Nich- 
ols in  that  case,  and  he  states,  in  the  case  of 
Hooberry  v.  Harding^  3  Tenn.  Ch.  Rep.,  677 — ^a 
case  involving  a  trust  of  the  kind  now  under  con- 
sideration, and  which  he  sustained  as  valid — that 
the  opinion  was  delivered  by  Judge  McKinney,  and 
^^  that  it  was  based  upon  the  statute,  and  turned 
upon  the  power  of  the  donor  of  property,  by  will 
recorded  or  deed  registered,  to  fix  upon  it  a  trust 
for  the  benefit  of  the  objects  of  the  bounty  to  the 
exclusion  of  creditors.  Some  of  the  creditors  of  the 
Nichols,  who  were  parties  to  the  case  mentioned, 
together  with  others  not  parties,  subsequently  in- 
stituted another  suit  in  the  Federal  Court  to  reach 
and  subject  the  interest  of  Nichols  under  this  trust. 
This  new  case,  upon  appeal,  was  heard  in  the  Su- 
preme Court  of  the  United  States,  and  is  reported 
in  5  Wall.,  444.  In  this  latter  opinion  the  Court 
states  the  substance  of  the  former  litigation  in  the 
State   Court   over   the   same   trust,   and   say: 

"  The  Supreme  Court  of  the  State  decided  in 
the  suits  referred  to  that  this  statute  (the  Act  of 
1832)  embraces  trusts  of  real  estate,  and  that  it 
exempted  the  property  in  question  from  liability 
to  the  judgment  creditors.  There  can  be  no  doubt 
of  the  power  of  the  Legislature  to  pass  the  stat- 
ute. Its  wisdom  and  policy  are  considerations  with 
which  we  have  nothing  to   do.     Being  a  local  stat- 
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ute  and  involving  a  rule  of  property,  we  adopt 
the  construction  which  has  been  given  to  it  by  the 
highest  judicial   tribunal   of   tlie    State." 

This  case  of  N'whols  v.  Levy^  as  decided  by  this 
Court,  and  the  subsequent  adoption  of  tlie  construc- 
tion of  the  Act  of  1832  by  the  Supreme  Court  of 
the  United  States,  has  been  regarded  as  settling 
the  construction  of  the  act  in  question,  and  as 
finally  settling  the  validity  of  such  trusts.  The 
act  and  the  decision  constituted  a  rule  of  prop- 
erty, and  it  is  believed  that  very  many  sAich  trusts 
have  been  created  in  reliance  upon  it.  The  cases 
of  Turley  v.  Ma.^scnglll,  7  Lea,  353,  and  Hoohernj  v. 
Harding^  10  Lea,  392,  if  assented  to,  practically  repeal 
this  statute  and  overturn  a  rule  of  property  ac- 
quiesced in  for  nearly  fifty  years.  Both  cases  are 
recent.  One  of  them  involved  the  very  trust  now 
under  consideration.  The  first  was  decided  by  a 
divided  Court,  Judge  Turney  dissenting,  of  which 
two  members  were  special  judges.  It  has  been 
followed  but  once,  and  it  is  believed  that  it  has 
not  met  with  approval  of  the  lawyers  of  the  State. 
We  recognize  the  importance  of  stability  of  decis- 
ions, especially  when  a  decision  has  become  a  rule 
of  property.  But  these  cases  do  not  establish  a 
rule  of  property,  but  overturn  such  a  rule,  and 
are  destructive  of  large  property  interests  created 
upon  tlie  faith  of  the  meaning  of  a  plain  and 
positive  statute,  subsequently  construed  by  this 
Court,  and  such  construction  adopted  by  the  high- 
est  court  in   the   Union. 
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This  decision  is  ignored  and*  not  even  alluded 
to.  In  the  view  we  take  of  these  cases  they  not 
only  reversed  a  previous  decision  of  this  Court 
acquiesced  in  for  over  twenty  yeare,  but  they  vir- 
tually repeal  a  legislative  enactment  intended  to  con- 
serve and  protect  just  such  trusts.  They  are  not 
supported  by  the  weight  of  American  authority, 
and  are  not  supported  by  reason  or  considerations 
of  sound  public  policy.  To  use  the  language  of 
one  of  our  most  eminent  predecessors — »Judge  Hay- 
wood : 

"Being  thus  unequivocally  wrongs  and  destitute 
of  individual  right  in  a  very  extensive  and  emi- 
nent degree,  it  cannot,  in  my  apprehension,  be  the 
duty  of  the  present  Judges,  because  of  any  judg- 
ments already  pronounced,  to  adhere  to  the  rule 
of  construction.  Comity  is  not  entitled  to  so  great 
a  sacrifice;  uniformity  of  decision  is  of  far  less 
moment  than  the  security  and  repose  of  the  whole 
community."      Barton's    Lessee    v.    Shall,    Peck,   239. 

Said  another  most  eminent  lawyer,  sitting  as  a 
Special  Judge,  and  delivering  the  opinion  of  this 
Court: 

"Where  a  decision  or  a  series  of  decisions  have 
established  a  rule  of  property,  and  more  particu- 
larly a  rule  affecting  title  to  real  estate,  which  has 
become  generally  known  and  been  acted  upon,  such 
a  land-mark  should  not  be  disturbed.  But  when 
there  is  no  such  restraining  consideration;  when 
the  thing  determined  is  of  recent  origin,  not  sup- 
ported   by  former    precedents,  but    contrary    to    the 
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highest  and  most*  respectable  authorities  of  other 
States  and  of  the  United  States,  where  the  decis- 
ion has  not  met  the  approbation  of  the  profession 
at  large,  such  decisions  should  be  examined  with- 
out fear  and  reversed  without  reluctance."  Special 
Judge   Shields,    1    Heis.,   148. 

We  are,  from  these  premises,  constrained  to 
overrule  the  two  cases  in  conflict  with  the  views 
we  here  announce.  We  therefore  hold  that  the 
will  under  consideration  imposes  upon  the  trustee, 
"either  expressly  or  by  implication,''  the  active 
duty  of  managing  the  estate  devised,  and  to  so 
control  the  use  of  it  by  Massengill  that  the  rents 
and  issues  shall  be  applied  to  the  support  of  Mas- 
sengill, and  that  such  rent  and  income,  as  well  as 
the  corpus  of  the  estate,  are  not  subject  to  the 
debts  of  the  said  beneficiary.  The  property  was, 
therefore,  the  subject  of  a  valid  active  trust,  and 
hence  not  subject  to  levy  and  sale  by  execution, 
and  cannot  be  reached  by  the  creditors  through 
the  instrumentality  of  the  Chancery  Court.  The 
sale  and  conveyance  by  the  Sheriff'  are  void.  The 
decree  of  the  Chancellor  is  reversed,  with  all  costs. 

Snodgrass,  J.,  dissents  as  to  overruling  the  former 
cases. 
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Melton   y.  Davidson. 
(Knoxville.     October  28th,   1887.) 

Descent.     Brothers  and  sisters.     After-bom,     Code,  \  32(^9   {M,   <Sr*  K), 
ctmstrued. 

Brothers  and  sisters  of  an  intestate,  dying  without  issue,  do  not  inherit 
his  realty,  unless  they  were  born  either  de/ore  his  death,  or  afterwards 
within  t/ie  period  of  gestation  as  fixed  by  law — to  wit :  ten  calendar 
months. 

Code  cited  :  \  3269  (M.  &  V.) ;  J  2420  (T.  &  S.). 

Case  cited  and  approved :  Grimes  z/.  Orrand,  2  Heis.,  298. 

Case  qited  and  overruled:  Baker?'.  Heiskell,  I  Cold.,  642. 


FROM    MORGAN. 


Appeal  from  Chancery  Court  of  Morgan  County. 
H.  R.   Gibson,  Ch. 

Sevier  &  Welcker  for  Complainant. 

L.   A.  Gratz   and   8.  N.  Vance  for  Respon.dents. 

Snodgrass,  J.  This  is  a  bill  for  partition  be- 
tween complainant  and  defendants,  as  they  may 
appear  to  be   entitled   upon   the   following   facts: 

Complainant  and  J.   W.   Keith    bought  the  land 

in    controversy,   and    took   a  deed    therefor,   on    the 

5th    of    September,    1870,    as    tenants    in    common. 

They  took  possession  of  the  land  and  held  it  until 
10 
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Keith  died,  November  7th,  1870.  He  left  no  will 
and  no  issue,  and  but  one  heir,  a  siatfer,  the 
defendant,  S.  J.  Davidson;  and  she  and  complain- 
ant have  ever  since  had  possession  of  the  land, 
she  claiming  an  undivided  interest  in  it  as  the 
sole  heir  of  hor  brother,  J.  W.  Keith.  In  1881 
the  father  of  J.  W.  Keith  married  again,  and  the 
defendants,  Minnie  and  lola,  are  Jbis  daughters  of 
the  last  wife,  and  of  course  the  half  sisters  of  J. 
W.  Keith,  deceased,  and  defendant,  S.  J.  Davidson. 
They  were  born  respectively  May  5th,  1883,  and 
February   2d,   1885. 

The  question  is,  do  they  inherit  with  Mrs.  Da- 
vidson the  land  in  controversy  as  heirs  of  their 
deceased  half  brother,  J.  W.  Keith.  The  Chan- 
cellor so  held,  and  defendants,  Davidson  and  wife, 
appealed   and   assign    errors. 

Section  3269  of  the  Code  provides  that  the  land 
acquired  by  an  intestate  who  dies  without  issue 
shall  be  inherited  "by  his  brothers  and  sisters,  of 
the  whole  and  half  blood,  born  before  his  death 
or  afterwards,  to  be  divided  amongst  them  equally. 
And  if  any  such  brother  or  sister  died  in  the  in- 
testate's lifetime  leaving  issue,  such  issue  shall  rep- 
resent their  deceased  parent,  and  be  entitled  to  the 
same  part  of  the  estate  of  tiie  uncle  or  aunt  as 
their  father  or  mother  would  have  been  entitled  to 
if  living.  In  default  of  brothers  and  sisters  and 
their  issue,  the  land  shall  be  inherited  by  the 
father  and  mother  of  the  intestate  as  tenants  in 
common,"    etc. 


SEPTEMBER  TERM,  1887.  181 


Melton  V.  Davidson. 


This  statute  was  construed  in  Baker  v.  ffeiskeUy 
1  Cold.,  642,  to  provide  for  the  inheritance  of  such 
after-born  half  brothers  and  sisters,  while  a  diflfer- 
ent  rule  was  applied  in  Grimes  v.  Orrand,  2  Heis., 
298,  in  which,  without  noticing  either  the  statute 
or  the  1st  Coldwell  case,  the  Court  said  that  after- 
born  brothers  and  sisters,  unless  born  within  the 
period  fixed  by  law  (ten  calendar  months  after 
death  of  the  intestate),  do  not  inherit  the  land  of 
a  deceased   brother  or  sister. 

We  think  this  last  construction  a  sound  one, 
and  aidhere  to  it.  The  law  favors  the  vesting  of 
estates,  and  the  purpose  of  the  Legislature  would 
have  to  be  so  manifest  as  to  admit  of  no  other 
construction  before  it  should  be  given  one  which 
leaves  the  title  to  an  estate  in  abeyance  and  un- 
certainty for  so  long  a  period  as  the  possibility  of 
issue  to  the  surviving  parent  or  parents  of  an  in- 
testate child,  a  period  which  might  vary  from  one 
year  to  fifty,  as  the  age  and  condition  of  the  pa- 
rents might  determine. 

In  the  present  case  the  intestate  died  in  1870. 
He  left  but  one  sfster,  his  sole  heir,  and  the  half 
sisters  were  not  born  until  thirteen  and  fifteen 
years  afterward.  For  this  period  of  thirteen  years 
the  sister,  Mrs.  Davidson,  had  been  sole  heir.  If 
her  estate  was  subject  to  be  divested  by  the  birth 
of  children  to  the  father,  the  land  could  neither 
have  been  safely  alienated  or  improved.  She  could 
not  afford  to  improve,  and  purchasers  would  not 
dare  to    buy,   and    in    this    state    of    embarrassment 
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must  wait  the  appearance  of  other  participants  in 
the  estate,  or  bide  the  time  when  they  could  not 
appear,  and  she  could  ascertain  as  a  presumptive 
certainty  that  she  was,  and  was  to  be,  the 
owner. 

This,  we  think,  was  not  contemplated,  and,  we 
hold,   shall  not  be   allowed  by  construction. 

In  the  case  referred  to  of  Baker  v.  Heiskell^ 
which  disposed  of  the  question  in  a  brief  para- 
graph, and  apparently  upon  concession  of  counsel, 
Judge  Caruthers  said:  "It  seems  to  be  admitted 
that  the  conclusion  stated  is  the  law,  unless  it  is 
changed  by  the  Act  of  1842,  Chapter  169,  Section 
2.  That  was  only  intended  to  exclude  a  child  of  a 
widow,  born  ten  months  subsequent  to  the  death 
of  her  husband,  from  any  claim  to  the  husband's 
estate,  upon  the  ground  that  such  child  could  not 
be  his  according  to  the  course  of    nature." 

He  then  cites  Act  of  1842,  Chapter  169,  from 
Nicholson's   Supplement. 

We  have  examined  the  original  act.  It  is  not 
Chapter  169 — which  does  not  relate  to  the  ques- 
tion of  descent — ^but  Chapter  171,  and  Section  2  of 
this  chapter,  which  is  the  only  one  to  which  refer- 
ence could  have  been  had,  does  not  refer  to  the 
"widow"  alone,  but  excludes  this  idea  of  restric- 
tion by  the  very  terms  employed,  viz.,  "heir,  child, 
or  issue."  The  language  of  the  section  is,  "That 
when  an  estate  is  vested  by  descent,  the  same 
shall  not  be  divested  by  the  birth  of  an  heir,  a 
child,  or  issue,   unless   such   heir,   child,   or  issue   be 
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born  within  ten  calendar  months  next  after  the 
death   of    the   intestate.'*      Acts   1842,   page   193. 

Had  the  object  been  to  refer  alone  to  the  child 
of  the  widow,  either  of  the  two  last  designations, 
"child  or  issue,"  would  have  been  sufficient  to  de- 
clare the  purpose,  and  there  could  have  been  no 
use  in  multiplying  terms  not  all  synonymous.  The 
use  of  the  word  heir^  added  to  both  the  others, 
clearly  implies  a  different  meaning  than  that  given 
it  in  the  opinion  in  that  case,  and  shows  a  pur- 
pose to  prevent  the  divesture  of  a  vested  estate 
upon  the  birth  of  any  heir  who,  in  a  qualified 
sense,  could  not  be  said  to  have  a  being  actual  or 
in  ventre  sa  mere^  at  the  time  of  the  death  of  the 
intestate. 

The  decree  directing  partition  of  defendant's  in- 
terest between  Mrs.  Davidson  and  the  minors,  Min- 
nie and  lola,  will  therefore  be  reversed,  and  par- 
tition made  between  complainant  and  defendant, 
Sarah   J.  Davidson. 

The  cause  will  be  remanded  for  that  purpose 
and   further  proceedings. 

The  costs  of  the  Court  below,  not  having  been 
adjudged  by  the  Chancellor,  will  be  left  for  future 
disposition  by  him;  costs  of  this  Court  will  be 
paid  by   defendants,   Minnie  and   lola  Keith. 
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KuRTH  17.  State. 
(Knoxville.      October   29th,   1887.) 

1.  Constitutional  Law.     Art.  //.,  gjo,  comtrtied. 

Art.  II.,  §30,  of  the  Stale  Constitution,  providing  that  **no  article 
manufactured  of  the  produce  of  this  State  shall  be  taxed  otherwise 
than  to  pay  inspection  fees,"  operates  to  protect  such  article  from 
taxation  while  it  remains  in  the  manufacturer's  hands.,  but  does  not 
inhibit  the  laying  of  9.  privilege  tax  upon  the  occupation  of  selling  such 
articles,  when  pursued  even  by  the  manufacturer. 

Cited:  Constitution,  Art.  II.,  {30. 

Cases  cited  and  approved :  State  v.  Crawford,  2  Head,  461 ;  Taylor  v, 
Vincent,  12  Lea,  283. 

(See  9  Bax.,  519;  11  Lea,  662.) 

2.  Same.     Art.  11.^^28^  construed.     Privilege  defined. 

The  term  "privileges,"  as  used  in  that  part  of  Art.  II.,  §28,  of  the 
Constitution,  empowering  the  Legislature  '*to  tax  merchants,  ped- 
dlers, and  privileges  in  such  manner  as  they  may  from  lime  to  time 
direct,"  embraces  any  and  all  occupations  that  the  Legislature  may, 
in  its  discretion^  choose  to  declare  privileges  and  tcux  as  such. 

Cited:  Constitution,  Art.  II.,  J  28. 

Cases  cited  and  approved  :  Columbia  v.  Guest,  3  Head,  414;  Jenkins  v. 
Erwin,  8  Heis.,  456  (544). 

3.  Tax  on  Liquor  Dealers.     Act  of  18 S^  (Ex,  Sess.)^  p,  41^  construed. 

The  Act  of  1885,  Chapter  5  (Ex.  Sess.),  imposing  a  privilege  tax  on  all 
liquor  dealers,  wholesale  and  retail,  **  except  manufacturers  who  sell  to 
be  sold  again,''''  renders  one  liable  for  the  tax  therein  laid  who  sells,  to 
consumers,  wine  manufactured  out  of  grapes  produced  in  this  State 
by  the  manufacturer ;  and  this  act  is  constitutional. 

Cited:  Acts  1885,  Ch.  5  (Ex.  Sess  ) 

Case  cited  and  disapproved:  Taylor  v.  Vincent,  12  Lea,  283. 


FROM    ROANE. 


Appeal    in   error  from    Circuit    Court    of    Roane 
County.      8.   A.   Rogers,  J. 
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L.   A.   Gratz   for  Mrs.   Kurth. 
Attorney- General   Pickle   for   State. 

LuRTON,  J.  The  appellant  was  indicted  and  con- 
victed for  selling  spirituous  or  vinous  liquors  in 
less  quantities  than  a  quart  without  license.  The 
facts  are  that  appellant  in  1886  sold  wine  manu- 
factured by  herself  from  grapes  grown  in  this  State 
— the  product  of  her  vineyard — and  that  she  sold 
in  quantities  less  than  a  quart  and  without  a  li- 
cense authorizing  the  sale  of  liquor  as  a  retailer. 
It  is  insisted  that,  inasmuch  as  the  wine  was  man- 
ufactured by  herself  and  out  of  the  produce  of 
this  State  grown  by  herself,  she  was  not  required 
by  the  law  to  take  out  license  as.  liquor  dealer  to 
make  such  sales  as  she  made.  The  case,  in  its 
particular  facts,  is  perhaps  a  hard  one,  but  the 
principle  concerned  is  a  very  important  one.  If 
the  sale'  of  wine  under  the  circumstances  of  this 
case  may  be  made  without  license,  then  every  dis- 
tiller, or  other  manufacturer  of  liquor  out  of  the 
produce  of  the  State,  can  become  a  tippler,  and 
the  regulation  of  the  business  of  selling  liquors  as 
regulated  by  statute  i>ractically  swept  away.  In 
the  contest  between  the  taxed  liquor  dealer  and 
the  untaxed  class  of  manufacturers  the  former  would 
go  down,  the  revenues  of  the  State  would  be 
largely  depleted,  and  the  business  or  occupation  of 
selling  liquors  become   the  only  untaxed  occupation. 

This   exemption  is  claimed  under  Article  11.,  Sec- 
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tion  30,  State  Constitution.  This  Section  provides 
that  "no  article  manufactured  of  the  produce  of 
this  State  shall  be  taxed  otherwise  than  to  pay  in- 
spection fees."  But  Section  28  of  the  same  Article 
provides  that  "the  Legislature  shall  have  power  to 
tax  merchants,  peddlers,  and  privileges  in  such  man- 
ner as  they  may  from  time  to  time  direct."  These 
two  sections  must  be  construed  together.  Section 
30,  it  will  be  observed,  only  prohibits  taxation  upon 
the  article  manufactured  of  the  produce  of  this 
State.  A  tangible  and  substantial  benefit  is  se- 
cured to  such  manufacturer  in  his  exemption  from 
any  direct  tax  upon  such  articles  as  property  while 
in  his  hands.  Section  30  does  not  inhibit  the  lay- 
ing of  a  privilege  tax  upon  the  occupation  of  sell- 
ing such  articles.  The  power  to  tax  privileges  in 
such  manner  as  the  Legislature  may  direct  will  un- 
doubtedly authorize  the  Legislature  to  lay  upon 
all  who  sell  liquor  a  privilege  tax — a  tax  upon  the 
occupation  and  not  upon  the  article.  This  has 
been  the  uniform  construction  of  these  sections 
since  the  Constitution  of  1834.  State  v.  Crawford^ 
McNiel  ^  Co.,  2  Head,  461;  Taylor  v.  Vincent,  12 
Lea,   283. 

A  privilege  is  whatever  the  Legislature  choose 
to  declare  to  be  a  privilege  and  to  tax  as  such. 
Mayor  and  Aldermen  of  Columbia  v.  Guest,  3  Head, 
414;  Jenkins  v.  Erwin,  8  Heis,,  456.  This  leaves 
nothing  to  be  determined  except  the  question  as 
to  whether  the  Legislature  have  exempted  from  the 
tax   imposed   on   liquor  dealers   one  who   sells  liquor 
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of  his  own  manufacture  from  the  produce  of  the 
State.  The  revenue  Act  of  1885  was  in  force  when 
the  sales  made  by  appellant  occurred.  That  act, 
after  levying  a  tax  upon  both  wholesale  and  re- 
tail dealers  in  liquors,  proceeds  to  define  who  are 
such   dealers   as  follows: 

"Persons  selling  liquor  in  quantities  of  a  quart 
or  more,  except  manufacturers  who  sell  to  be  sold 
again^  are  wholesale  dealers,  and  persons  selling  in 
smaller  quantities  '  than  a  quart  are  retail  dealers ; 
and  the  above  tax  on  liquor  dealers  applies  to  all 
druggists,  except  in  case  of  iclne  for  sacramental 
purposes.''     Acts  of   Extra   Session   of   1885,   p.   41. 

Xow,  this  act  imposes  a  tax  on  all  who  sell 
liquor,  spirituous  or  vinous,  except  in  two  specified 
eases.  One  is  that  of  a  manufacturer  who  sells  to 
be  sold  again,  and  the  other  is  that  of  druggists 
selling  wine  for  sacramental  purposes.  The  plaintift' 
in  error  does  not  come  within  either  exemption, 
and  we   can   make   none  for  her. 

The  case  of  Vincent  v.  Taylor,  12  Lea,  282,  is 
pressed  upon  us  as  determining  that  a  dealer  is  one 
who  buys  to  sell  again.  In  this  we  do  not  con- 
cur. But  this  proposition  is  no  part  of  the  decis- 
ion of  the  case,  and  was  only  used  in  argument 
by  the  Judge  delivering  the  opinion  of  the  Court. 
The  decision  in  that  case  only  goes  to  the  point 
of  deciding  that,  under  the  revenue  laws  of  1881 
and  1883,  a  manufacturer  of  liquors  from  the  pro- 
duce of  this  State,  who  sold  at  his  place  of  man- 
ufacture to   dealers  in  unbroken    packages,   was  not 
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a  wholesale  dealer  within  the  meaning  of  those 
acts.  The  Act  of  1885,  and  the  subsequent  Act  of 
1887,  define  who  are  dealers  within  the  meaning  of 
these  acts,  and  this  was  doubtless  done  to  meet  the 
decision  in  the  Taylor  case.  The  power  of  the  Leg- 
islature to  tax  dealers  in  liquors,  and  to  define  who 
constituted  liquor  dealers  within  the  meaning  of  the 
revenue  laws,  is  indisputable.  The  judgment  must 
be   affirmed. 
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Cbcil   V.   Carson. 
{Knoxville.      November   Ist,   1887.) 

Execution.     ZiVw  0/  relates  to  teste^  as  to  all  of  debtor's  personalty  in  the 
State. 

The  general  rule  that  the  lien  of  an  execution  emanating  from  a  court 
of  record  attaches  to,  and  overreaches  all  transfers  of,  persofialty  oyfn^A 
*by  the  debtor  at  any  time  between  the  dates  of  its  teste  and  its  levy, 
applies  not  only  to  personalty  situated  in  the  county  where  the  judg- 
ment was  rendered,  but  to  all  personalty  owned  by  the  judgment 
debtor  during  that  interval,  and  found  and  levied  on  anywhere  in  the 
State. 

Code  cited:  U  3694,  3695  (M.  &  V.) ;  \\  2980,  2981  (T.  &  S.). 

Cases  cited  and  approved :  Preston  v.  Surgoine,  Peck,  72 ;  Coffee  v. 
Wray,  8  Yer.,  466;  Johnson  v.  Ball,  i  Yer.,  291;  Evans  v.  Barnes,  2 
Swan,  393. 

Cases  cited  and  distinguished:  Edwards  v.  Thompson,  85  Tenn.,  720; 
Berry  v.  Clements,  9  Hum.,  312;  Cox  v.  Hodge,  i  Swan,  371. 


FROM     SCOTT. 


Appeal    in    error    from    Circuit    Court    of    Scott 
County.      D.   K.  Young,  J. 

Washburn   &  Tbmplbton    and   Young    &    Parker 
for  Cecil. 

Henderson  &  Jourolmon  for  Carson. 

Caldwell,  J.     While  sitting  at  Knoxville  at  the 
September  Term,  1883,  this  Court  pronounced  a  de- 
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cree  in  favor  of  Sarah  Goad  against  Jamee  Sharp. 
Execution  thereon  was  issued  to  the  Sheriff  of 
Scott  County,  who  levied  the  same  on  certain - 
mules,  horses,  and  other  personal  property;  hut  on 
the  4th  day  of  March,  1884,  before  sale  could  be 
made,  John  Carson  brought  this  action  of  replevin 
in  the  Circuit  Court  of  Scott  County,  claiming 
ownership  of  the  property  under  a  mortgage  from 
James   Sharp,  the   execution   debtor. 

On  the  trial  of  the  case  it  was  disclosed  in  the 
proof  that  the  mortgage  bore  date  November  19th, 
1883,  and  was  executed  and  registered  before  the 
Sheriff'  received  the  execution ;  and  it  was  also 
shown  that  the  execution  was  tested  as  of  the  sec- 
ond Monday  in  September,  1883,  that  being  the 
first  day  of  the  term  at  which  the  decree  was 
pronounced. 

Upon   these   facts    his    Honor,   the   Circuit    Judge, 
charged   the  jury   as    follows: 

*'You  are  instructed  that  this  mortgage  deed 
vested  title  to  the  property  therein  described  in 
the  plaintiff^,  and  the  defendant,  Cecil,  could  not 
lawfully  levy  (on  it)  an  execution  in  his  hands 
against  James  Sharp,  founded  upon  a  judgment 
not  rendered  in  this  county  nor  registered  here  as 
required  by  statute."  *  *  *  "The  doctrine 
of  the  relation  of  an  execution  to  the  date  of  its 
teste  is  a  mere  fiction  of  law,  and  is  founded  in 
the  idea  of  notice — the  idea  that  the  people  of  a 
county  see  and  know  what  judgments  go  upon  the 
public    records    of   the    county   in    which    they   live. 
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This  doctrine  of  lien  would,  in  this  case,  apply  if 
the  judgment  against  Sharp  had  been  rendered  in 
the  Circuit  or  Chancery  Court  of  Scott  County, 
but  does  not  apply  to  a  judgment  rendered  by  the 
Supreme   Court  of   the   State  in  Knox   County." 

Verdict  and  judgment  being  for  Carson,  the 
Sheriff,  Cecil,  appealed  in  error  to  this  Court;  and 
his  counsel  here  assigns  error  upon  the  portions  of 
the  charge  which   we   have  just   quoted. 

The  doctrine  that  the  lien  of  an  execution  from 
a  judgment  or  decree  of  a  court  of  record  relates 
to  its  Uste.^  and  attaches  to  all  personalty  owned 
by  the  debtor  between  the  teste  and  levy  of  exe- 
cution, so  as  to  defeat  all  intermediate  transfers, 
has  been  recognized  and  declared  in  a  long  and 
unbroken  line  of  decisions  of  this  Court,  begin- 
ning as  early  as  1823,  in  the  case  of  Preston  v. 
Surgoine,  and  coming  down  to  that  of  j^dwards  v. 
Thompson,  decided  at  the  Jast  term.  Preston  v. 
Surgoiiie,  Peck,  72;  Edioards  v.  Thompson,  85  Tenn. 
(1   Pickle),   720,   and   citations. 

Two  exceptions  have  been  made  to  the  applica- 
tion  of  this   rule   in   its  broadest  scope.      They  are: 

First — If  the  record  upon  its  face  shows  the 
judgment  to  have  been  rendered  on  a  day  subse- 
quent to  the  teste  of  the  execution,  the  lien  will 
not  defeat  a  bona  fide  sale  or  transfer  of  personal 
property  made  between  the  teste  and  the  rendition 
of  the  judgment.  Berry  v.  Clements,  9  Hum.,  312; 
Cox  v..  Hodge,   1    Swan,   871. 

Second — ^If    the    personalty    be    a    growing    crop 
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(which  by  statute  is  not  subject  to  levy  until  the 
15th  of  November),  a  sale  thereof  before  that  date, 
and  after  the  ieste^  will  pass  the  title  to  the  pur- 
chaser free  from  the  lien  of  the  execution.  85 
Tenn.   (1    Pickle),   720. 

It  is  not  claimed  that  the  present  case  falls 
within   either   of   these   exceptions. 

The  Trial  Judge  in  his  charge  recognized  the 
general  doctrine  of  relation  as  we  have  stated  it 
to  be,  but  he  confined  it  to  executions  running  in 
the  county  in  which  the  judgment  or  decree  was 
rendered,  and  to  those  counties  in  which  the  judg- 
ment  or  decree   might  be   registered. 

This  limitation,  we  presume,  he  based  upon  Sec- 
tions 7  and  8  of  Chapter  90  of  Acts  of  1881, 
which,   as   carried   into   the   Code,   are   as   follows: 

"Judgments  and  decrees  obtained  in  any  court 
of  record  of  this  8tate  in  the  county  where  the 
debtor  resides  at  the  time  of  rendition  shall  be  a 
lien  upon  the  debtor's  land  from  the  time  the  same 
were   rendered."      New   Code,   §  3694. 

"If  rendered  in  any  other  county  than  that  in 
which  the  debtor  resides,  the  lien  shall  take  eftect 
only  from  the  time  when  a  certified  copy  of  the 
judgment  or  decree  shall  be  registered  in  the 
county  where  the  debtor  resides,  if  he  resides  in 
the  State,  or,  if  not,  then  in  the  county  where 
the   land   lies."      New   Code,   §  3695. 

These  sections  clearly  do  not  authorize  such  a 
limitation,  for  they  refer  exclusively  and  alone  to 
a  judgment    lien    upon   land,   and    have    no    kind    of 


SEPTEMBER  TERM,  1887.  148 


Cecil  V.  Carson. 


reference  to  personal  property,  the  lien  of  an  ex- 
ecution upon  such  property,  or  the  relation  of  that 
lien   to   the   teste  of   the   execution. 

In  the  case  of  Coffee  v.  Wray,  the  Coroner  of 
Overton  County  had  in  his  hands  several  executions, 
issued  on  judgments  rendered  in  that  county,  in 
favor  of  Coffee,  and  against  the  Sheriff,  Matlock. 
At  the  same  time  he  had  other  executions,  issued 
on  judgments  rendered  in  Davidson  Comdyj  in  favor 
of   the   State  Bank,   and  against  the   same   Sheriff'. 

All  the  executions  were  levied  on  personal  prop- 
erty of  the  common  debtor;  but  the  fund  realized 
at  the  sale  was  not  sufficient  to  satisfy  all  the  ex- 
ecutions  in  favor  of   either  one   of   the   creditors. 

The  question  as  to  the  proper  application  of 
the  money  come  before  this  Court  for  decision. 
The  bank  claimed  the  money,  and  Coffee  claimed  it. 

Judge  Peck,  in  delivering  the  opinion  of  the 
Court,   said: 

"The  executions  of  the  bank,  although  emanat- 
ing upon  judgments  recovered  in  another  countyy  bound 
the  personal  property  of  the  debtor  equally  with 
Coffee's,  as  this  Court  held  in  Hickman  v.  Murfree, 
Mart.  &  Yer.  Rep.,  26;  and,  being  of  the  oldest 
teste^  were  entitled  to  be  first  satisfied.  They  bound 
the  personal  property  of  Matlock  from  their  teste,''  8 
Yer.,  466. 

The  same,  or  a  similar,  question  arose  and  was 
decided   in   Johnson   v.   Ball^  Gamier  and  others. 

Here,  judgment  was  rendered  in  the  Supreme 
Court,    at    Nashville,    against    Garner,    during     the 
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term  commencing  on  the  first  Monday  in  January, 
1829.  Two  judgments  were  recorded  against  the 
same  debtor  in  the  County  Court  of  Lincoln 
County,  during  the  term  commencing  on  the  third 
Monday   in   January,   1829. 

Executions  on  all  these  judgments  went  into 
the  hands  of  the  same  Sherift*  for  collection,  those 
on  the  judgments  in  the  County  Court  being  is- 
sued three  days  before  that  on  the  Supreme  Court 
judgment. 

The  three  executions  were  levied  on  the  per- 
sonal property  of  Garner,  and  sale  was  had  by 
virtue  thereof.  The  sum  produced  being  insuffi- 
cient to  satisfy  all  the  executions,  the  Sherift" 
sought  the  direction  of  this  Court  relative  to  the 
proper  manner  in  which  to  apply  the  funds,  as 
between   the   contending   creditors. 

^Judge   Catron,   speaking  for  the   Court,   said: 

"  We  are  of  opinion,  and  so  direct,  that  the 
fieri  facias^  grounded  upon  the  oldest  judgment, 
where  writs  issued  from  different  courts,  bearing 
teste  from  the  terms  at  which  the  judgments  were 
rendered,  are  entitled  to  the  first  satisfaction — in  a 
case  like  the  present,  when  the  writs  are  levied 
upon  the  personal  property  of  the  common  defen- 
dant at  the  same  time.  The  statute  of  29  Ed- 
ward II.,  Section  3,  is  not  in  force  in  Tennessee, 
and  executions  do  relate  to  their  teste.^^  *  *  j 
Yer.,   291. 

Though  no  question  seems  to  have  been  made 
upon   that  fact,  it   will   be   observed  that  an   execu- 
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tion  in  this  case,  as  that  in  8th  Yerger,  issued  to 
a  county  diflferent  from  that  in  which  the  judg- 
raent,  on  which  it  was  based,  was  rendered,  and 
being  so  issued  to  a  difterent  *  county,  did  not  pre- 
vent  its   relation   to   its   testt. 

In  Evans  v.  Barnes,  an  execution  issued  on  a 
judgment  in  Rutherford  County  was  levied  on  six 
bales  of  cotton  as  the  property  of  the  execution 
debtor  in  Davidson  County.  Three  days  before  the 
levy  was  made  the  debtor  sold  the  cotton.  The 
execution  was  issued  on  the  same  day  that  the 
debtor  sold  the  cotton,  but  properly  tested  some 
three  months   prior  to   its   issuance. 

Upon  these  facts  Judge  Caruthers,  who  spoke 
for   the   Court,   said: 

"The  execution  was  a  lien  from  its  teste,  and 
overreached  the  title"  of  the  purchaser.  2  Swan, 
393. 

On  the  authority  of  these  cases,  we  hold  that 
the  lien  of  an  execution,  issued  on  a  judgment  or  ' 
decree  of  this  Court,  or  any  other  court  of  rec- 
ord in  this  State,  relates  to  its  teste,  and  attaches 
to  all  personalty  owned  by  the  execution  debtor, 
in  any  county  in  the  State,  between  the  teste  and 
the  levy  of  the  execution,  defeating  and  overreach- 
ing all  intermediate  transfers — unless  the  case  shall 
fall  within  one  of  the  two  exceptions  mentioned  in 
a  former  part   of   this   opinion. 

The   charge   of   the  Trial  Judge,  in  limiting  this 
lien  and  its  relation  to   the  teste    to  executions  run- 
ning in   the   county  where  the  judgment   or  decree 
11 
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may  be  rendered,  or  in  those  counties  in  which  it 
may  be   registered,   is  erroneous. 

For  that  error  the  judgment  is  reversed  and  the 
case   remanded   for  a*  new  trial. 

Carson   will   pay  the   costs   of   appeal. 


Shadden   v.   McElwbe. 
{Knoxville.      November   Ist,   1887.) 

1.  Slander.     Privileged  communications.     Pleading, 

The  defense  to  an  action  of  slander  that  the  defamatory  words  were 
privileged,  may  be  made  either  under  the  general  issue  or  by  special 
plea. 

Case  cited  and  approved:  Dunn  v.  Winteis,  2  Hum.,  513. 

2.  Same.     Same.     Statements  of  luitness^  under  oath,  in  judicial  proceedings 

conditionally  privileged. 

Defamatory  statements  made  by  a  witness,  under  oath,  in  the  course 
of  judicial  proceedings,  are  not  absolutely,  but  only  prima  facie  or 
conditionally  privileged. 

Cases  cited  and  approved  :  Leaz/.  White,  4Sneed,  iii  ;  Rouchz/.  Baker, 
6  Heis.,  404-407;  Davis  v.  McKees,  8  Hum.,  40;  42  N.  V.,  161 ;  28 
Iowa,  51 ;  32  Maine,  442;   13  Wis.,  193  ;   127  Mass.,  316. 

3.  Same.     Same.     Same.      Question  for  jury. 

The  question  as  to  whether  such  statements  are  privileged  or  not  is  one 
that  should  be  submitted  to  the  jury  with  proper  instructions. 
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4.  Same.     Samt.     Same,      Test  of  privilege. 

Defamatory  statements  made  by  a  witness  in  good  faith  and  without 
malice,  upon  his  oath,  in  the  course  of  judicial  proceedings,  are  priv- 
ileged; but  if  such  statements  were  not  called  for,  nor  pertinent  to 
the  issues  in  the  case,  nor  believed  to  be  so  by  the  witness,  and  are 
injected  by  him  voluntarily  and  maliciously,  for  the  purpose  of  de- 
faming and  injuring  another,  they  are  not  privileged. 


FROM    ROANE. 


Appeal  in  error  from  Circuit  Court  of  Roane 
County.      S.  A.   Rogers,  J. 

Sam   Epps  Young  and   E.   E.  Young  for  Shadden. 

L.  A.   Gratz   and   Nelson   &  Bush  for  McElwee. 

FoLKES,   J.      This  is  an   action  for   slander. 

The  words  as  charged  in  the  declaration  are : 
"He  (meaning  plaintiff)  stole  my  horse;"  and  "he 
(meaning  plaintiff)  came  to  my  house  while  I  was 
away  and  stole  my  horse,"  and  "he  (meaning  plaint- 
iff) is  a  rogue,  for  he  stole  my  horse,  and  I  did 
not  see   him   back   for   days." 

The  defendant  pleaded  the  general  issue,  and  in 
addition  thereto  pleaded  that  the  words,  if  spoken, 
were  uttered  as  a  witness  under  oath,  in  a  cause 
pending  in  the  Circuit  Court  of  Roane  County, 
wherein  the  plaintiff'  here  was  plaintiff'  there,  and 
defendant    here    was    defendant    there;    and   that   as 
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such    witness,    replying  to   questions    propounded   to 
him,   his   answers   were   privileged. 

While  the  matters  set  out  in  the  special  plea 
might  have  been  relied  on  under  the  plea  of  not 
guilty,  the  defendant  might  properly  have  interposed 
the  special  plea  in  a  case  where  the  occasion  of 
the  speaking  or  publishing  furnishes  a  defense  to 
the   action.      Dunn   v.    Winters^   2   Hum.,   513. 

To  this  special  plea  the  plaintiff'  replied  that  the 
words  were  not  spoken  in  response  to  questions 
propounded  to  him,  but  were  maliciously  injected 
into  the  testimony  voluntarily  and  falsely,  and  were 
not  pertinent  to  the  issue  in  said  suit,  but  were 
spoken  for  the  purpose  of  defaming  and  injuring 
plaintiflF. 

To  this  replication  there  was  a  demurrer  to  the 
effect  that  "it  was  immaterial  to  the  validity  of 
the  defense  set  up  in  the  special  plea  whether 
the  words  spoken  by  the  defendant  concerning 
the  plaintiff  as  a  witness  under  oath  in  a  judicial 
proceeding  were  uttered,  though  not  in  answer  to 
any  question;  neither  is  it  material  whether  or  not 
they  were  spoken  maliciously  and  voluntarily.  In 
neither  event  can  defendant  be  held  liable  there- 
for,"   etc. 

The  demurrer  was  presented  under  several  heads, 
but  the  substance  and  effect  of  them  all  is  con- 
tained  in   the   language   above   quoted. 

The  Circuit  Court  sustained  the  demurrer,  and 
the  plaintiff*  declining  to  further  reply,  the  suit  was 
dismissed,   and   plaintiff*  has   appealed  in   error. 
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The  judgment  of  the  Circuit  Court  is  erroneous, 
and. must  be   reversed. 

It  is  insisted  on  behalf  of  the  defendant  that  it 
is  not  a  matter  between  individuals,  but  concerns 
the  due  administration  of  justice;  that  a  witness 
should  be  allowed  to  speak,  according  to  his  belief, 
the  truth,  without  regard  to  consequences,  and 
should  be  encouraged  to  do  this  by  the  conscious- 
ness that  his  utterances  are  absolutely '  privileged, 
leaving  him  only  liable  to  indictment  for  perjury 
if  he  speaks  other  than  the  truth;  that  witnesses 
should  not  be  hampered  while  on  the  stand  with 
fears   of   a  suit  for   damages. 

Mr.  Townshend,  in  his  work  on  Slander  and  Li- 
bel,  p.  387,  3d  Edition,  says  this  is  the  view  in  the 
courts  of  England  and  some  of  the  States,  and  the 
author  lends  the  weight  of  his  own  opinion  thereto. 

While  plausible,  it  is,  in  our  opinion,  unsound. 
The  act  of  testifying  as  a  witness  must  be  either 
in  the  exercise  of  a  right  or  the  performance  of 
a  duty,  and  in  either  case  the  act  must  be  per- 
formed in  good  faith.  If  he  avail  himself  of  his 
position  as  a  witness  to  maliciously  answer,  with  a 
knowledge  that  such  answer  is  not  pertinent  or  rel- 
evant, the  law  withdraws  the  protection  it  would 
otherwise   have   afforded   him. 

Where  the  defendant,  a  witness,  was  asked  if  a 
certain  person  was  attended  by  a  physician,  his  an- 
swer was,  "Not  as  I  know  of;  I  understood  he 
■  had  a  quack — I  would  not  call  him  a  physician." 
In   an   action  brought  for  these   words,  it  was  held 
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proper  to  charge  the  jury  that  if  they  "believed, 
from  all  the  circumstances  proved,  from  the  q.ue8- 
tions  put,  from  the  manner  of  answering,  and  from 
the  answers  themselves,  that  the  defendant  testified 
in  good  faith,  or  in  the  belief  that  his  answers 
were  pertinent  or  relevant,  then  the  law  protected 
him;  but  if  the  defendant  was  actuated  by  mere 
malice,  and  used  the  words  for  the  mere  purpose 
of  defaming  the  plaintiff,  then  the  law  withdrew 
the  protection  it  would  otherwise  have  afforded 
him."  White  v.  Ca7Toll,  42  N.  Y.,  161;  SniUh  v. 
Howard^  28  Iowa,  51;  Barnes  v.  McCrate,  32  Maine, 
442. 

It  follows,  of  course,  that  the  witness  is  not  lia- 
ble if  the  answers  are  pertinent  and  responsive;  or, 
as  it  is  expressed  in  some  of  the  cases,  the  rele- 
vancy of  the  words  complained  of  to  the  matter 
at  issue   is  the   test   of   the   privilege. 

In  Odger's  Digest  of  the  Law  of  Libel  and 
Slander,  p.  191,  a  much  later  work  than  that  of 
Mr.   Townshend,   it   is   said : 

"A  witness  in  the  box  is  absolutely  privileged 
in  answering  all  questions  asked  him  by  conusel 
on  either  side;  and  even  if  he  volunteers  an  ob- 
servation (a  practice  much  to  be  discouraged),  still 
if  it  has  reference  to  the  matter  in  issue,  or  fairly 
arises  out  of  any  question  asked  him  by  counsel, 
though  only  going  to  his  credit,  such  observation 
will  also  be  privileged.  But  a  remark  made  by  a 
witness  in  the  box,  wholly  irrelevant  to  the  mat- 
ter   of    inquiry,    uncalled    for    by    any    question    of 
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counsel,  and  introduced  by  the  witness  maliciously 
for  his  own  purposes,  would  not  be  privileged,  and 
would   also   probably  be   a  contempt   of   Court." 

Such  seems  to  be  the  rule  also  in  Wisconsin 
and  Massachusetts.  Calkins  v.  Sumner^  13  Wis., 
193;    McLaughlin   v.    Cowley,   127   Mass.,   316. 

While  we  have  no  reported  cases  in  our  State 
with  reference  to  the  privilege  of  a  witness,  there 
are  adjudications  concerning  judicial  proceedings, 
and  the  privilege  afforded  thereunder,  which  are  in 
harmony   with   the   conclusions   here   reached. 

In  Lea  v.  White,  4  Sneed,  111,  the  words  com- 
plained of  were  used  in  a  return  to  an  habeas  cor- 
pus, imputing  insolvency  and  inability  to  support 
two  free  colored  children,  under  covenant  of  in- 
denture; that  said  children  were  cruelly  neglected 
and  maltreated,  and  that  there  was  reason  to  be- 
lieve that  the  petitioner  would  sell  them  into  slav- 
ery.     This   Court   said: 

"There  are  many  occasions  upon  which  the  legal 
presumption  of  malice,  from  the  fact  that  the  words 
are  defamatory,  does  not  arise.  The  communica- 
tions are,  on  account  of  the  occasion  on  which 
they  are  made,  prima  facie,  or,  as  the  books  have 
it,  'conditionally  privileged;  that  is,  they  do  not 
amount  to  defamation  until  it  appears  that  the 
communication  had  its  origin  in  actual  malice  in 
fact.'  In  such  cases  it  will  be  incumbent  on  the 
plaintiff  to  show,  in  addition  to  the  injurious  pub- 
lication, a  nialice  in  fact,  and  that  the  occasion 
was   seized   upon   as   a  mere  pretext 
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It  is  perhaps  needless  to  add  that  where  the 
matter  alleged  is  pertinent  to  the  issue,  or  fairly- 
supposed  to  he  so,  although  not  in  the  strictest 
sense  relevant,  the  pleader  is  absolutely  privileged, 
although  he  may  have  also  entertained  sentiments 
of   malice  to  the   adverse   party. 

The  Court  in  this  case  further  held  that  "the 
question  whether  there  be  or  be  not  reasonable  or 
probable  cause  may  be  for  the  jury  or  not,  ac- 
cording to  the  particular  circumstances  of  the  case." 
The  pertinency  of  the  matter  to  the  occasion  is 
that  which  is  meant  by  probable  cause.  In  that 
case  it  was  held  that  whether  the  matter  there 
complained  of  could  reasonably  have  been  thought 
by  the  defendant  necessary  to  his  defense,  was 
properly  a  question  for  the  Court,  and  that  it  was 
within  the  class  of  absolutely  privileged  communi- 
cations,  and   therefore   not   actionable. 

In  Joseph  Rouch  v.  Catherine  Backer's  next  friend^ 
6  Heis.,  404-407,  the  doctrine  of  Lea  v.  White  is 
reaffirmed.  It  was  a  case  where  Rouch  was  sued 
in  libel  by  a  young  girl,  of  whom  he  had  written 
in  a  petition  to  the  County  Court  as  next  friend 
for  certain  minors  for  the  removal  of  their  guard- 
ian; that  '^said  guardian  has  had  in  his  family  a 
girl,  who  is  now  probably  over  sixteen  years  of  age, 
who  came  to  live  with  him  at  about  the  age  of 
thirteen,  and  has  remained  in  his  family  ever  since. 
Her  reputation  is  ruined,  and  she  is  now  an  ex- 
ample of  shame  and  prostitution."  The  plea  was 
that  the  words  had  been   used  in   judicial  proceed- 
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ings  in  good  faith  and  without  malice.  The  Trial 
Judge  had  charged  the  jury  that,  as  the  plaintift' 
was  no  party  to  the  suit,  the  communication  could 
not  he  privileged,  and  there  was  a  verdict  and 
judgment  for  $5,000.  The  cause  was  reversed  in 
this  Court  for  error  in  said  charge,  and  in  not 
charging,  as  requested,  that  express  or  actual  mal- 
ice must  he  shown  on  the  part  of  the  petitioner 
in   that  cause. 

The  well-known  distinction  between  absolutelv 
privileged  communications  and  those  only  condition- 
ally so,  is  well   stated   in   the   case   just  referred  to. 

Again,  in  Davis  v.  McKees^  8  Hum.,  40,  Judge 
Green  delivering  the  opinion  of  the.  Court.,  in  re- 
versing the   judgment   of   the   Court   below,   said: 

"Whether  the  words  that  were  spoken  were 
used  in  the  legitimate  defense  of  himself,  or  were 
employed  maliciously  as  a  means  of  abuse  and 
slander  of   McKees,    should    have    been    left    to   the 

j«ry." 

This  was  a  case  where  the  prosecutor  was  told 
by  the  Magistrates,  who  had  just  adjudged  the 
proof  insufficient  to  convict  the  defendant  of  per- 
jury, that  they  would  have  to  tax  him  with  the 
costs.  The  prosecutor  replied  that  he  did  not  see 
how  they  could  do  that,  "as  the  defendant  had 
sworn  falsely  and  he  had  proved  it."  It  was  for 
the  use  of  this  language,  under  these  circumstances? 
that  the  suit  was  brought,  with  the  result  above 
stated. 

We   recognize   fully  the  importance  to  a  due  ad- 
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ministration  of  justice,  of  upholding  the  privilege 
accorded  parties  to  write  and  speak  freely  in  judi- 
cial proceedings;  but  in  so  doing  we  must  not  lose 
sight  of  the  fact  that  it  concerns  the-  peace  of  so- 
ciety, that  the  good  name  and  repute  of  the  cit- 
izen shall  not  be  exposed  to  the  malice  of  indi- 
viduals, who,  under  the  supposed  protection  of  an 
absolute  privilege,  make  use  of  the  witness-box  to 
volunteer  defamatory  matter  in  utterances  not  per- 
tinent. To  hold  such  persons  responsible  in  dam- 
ages cannot  fairly  be  said  to  hamper  the  adminis- 
tration of  justice.  The  privilege  of  a  witness  is 
great,  and  will  be  protected  in  all  proper  cases, 
but  it  must  not  be  mistaken  for  unbridled  license. 
It  follows  that  the  truth  or  falsity  of  the  matters 
alleged  in  the  replications  in  this  case,  involving 
the  good  faith  of  the  defendant  in  using  the  words 
imputed  to  him  in  the  defense  of  himself,  or 
whether  they  were  Qjn ployed  as  a  means  of  abuse 
and  slander  of  the  plaintiff",  should  have  been  sub- 
mitted to  the  jury  with  proper  instructions.  That 
this  may  be  done  the  judgment  is  reversed  and 
cause   remanded. 
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Merritt    V.   Pryor. 
(Kyioxville.      November   1st,   1887.) 

Public  Roads.     Parties,     Bond /or  cos/s.     Acts  iSSj^  Ck.  2y  ronstrtied. 

Under  Acts  1885,  Ch.  2,  persons,  upon  whose  application  a  public  road 
has  been  granted  and  laid  out,  may  be  taxed  with  **  all  costs  and  dam- 
ages" incident  thereto,  and,  for  this  reason,  are  necessary  parties  to 
the  proceedings  to  establish  such  road,  and  may  be  required  by  the 
Court,  on  motion  of  the  opposite  party,  to  give  bond  for  costs,  or,  in 
default  thereof,  suffer  dismissal  of  their  application! 

Cited:  Acts  1885,  Ch.  2,  §  14. 

Cases  cited  and  distinguished:  Goldman  v.  The  Justices,  3  Head,  107; 
Beard  v.  The  Justices,  3  Head,  98 ;  Evans  v.  Shields,  3  Head,  72 ; 
*     Cannon  v.  McAdams,  7  Heis.,  376. 


FROM    MARION. 


Appeal  in  error  from  the  Circuit  Court  of  Ma- 
rion  County.     D.   C.   Trewhitt,   J. 

W.   E.  Donaldson   for  Merritt. 

W.   D.   Spears  for  Pryor. 

Caldwell,  J.  On  the  15th  of  September,  1885, 
William  Merritt  and  fifty-nine  other  citizens  of 
Marion  County  addressed  an  application  to  the  Com- 
missioner   of     the    Fourth    Boad    District     of    that 
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county  for  the  laying  out  and  opening  of  a  third- 
class   road   between   given    points. 

Notice  was  given  by  said  Commissioner  to  Wil- 
liam Pryor,  over  whose  land  the  proposed  road 
was  to  run,  of  his  intention  to  "inspect"  the 
way  on  a  day  designated.  On  that  day  the  Com- 
missioner made  the  inspection,  and  reduced  to 
writing,  over  his#official  signature,  his  decision  that 
the  road  was  necessary  for  the  public  travel,  and 
that  it  be   opened   as   a   public   road. 

From  this  action  of  the  Commissioner  William 
Pryor  prayed  and  obtained  an  appeal  to  the  County 
Court,  making  his  appeal  bond  payable  to  Merritt 
and   the   other   applicants   for   the   road. 

At  the  November  term,  1885,  of  the  County 
Court  a  rule  was  made  upon  the  applicants,  or 
"petitioners,"  as  called  in  the  order,  "to  give  bond 
and  security  for  the  prosecution  of  the  application 
to  open  road."  Petitioners  excepted  to  this  rule 
at  the  time;  and  at  the  January  term,  1886,  they 
"came  into  open  court,  through  their  attorneys, 
and  refused  positively  to  give  bond;"  whereupon 
"the  petition"  was  dismissed  and  cost  adjudged 
against  the   applicants,   or   petitioners. 

From  this  judgment  Merritt  and  others  appealed 
to  the  Circuit.  Court,  where  his  Honor,  the  Circuit 
Judge,  adjudged  that  there  was  no  error  in  the 
action  of   the  County  Court,  and  aflBlrmed  the  same. 

Merritt  and  others  have  appealed  in  error  to 
this   Court. 

The  question  here  is,  whether  or  not  the  County 
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Court  had  authority  to  require  the  applicants  to 
^  give  bond  for  costs,  and,  in  defaujt  thereof,  to 
dismiss  the  proceeding  at  the  cost  of  the  appli- 
cants. 

Their  counsel  has  made  a  very  earnest  argu- 
ment before   us   in   denial   of    that  authority. 

It  was  held  by  this  Court,  in  the  case  of  Gold- 
man V.  The  Justices  of  Grainger  County,  3  Head, 
107,  that  petitioners  to  the  County  Court  for  the 
change  of  a  public  road  were  to  be  held  as  mere 
informers,  or  relators,  whose  ojfice  was  simply  to 
bring  the  matter  to  the  notice  of  the  Court  for 
its  consideration,  and  that  they  had  no  such  inter- 
est in  the  matter  as  would  authorize  them  to  ap- 
peal from  the  judgment  of  the  Court  refusing  the 
application.         * 

In  another  case,  a  third-class  road  had  been 
established  in  Campbell  County,  on  the  application 
of  Malinda  Gibson.  Beard,  through  whose  land 
the  road  passed,  appealed  from  the  County  to  the 
Circuit   Court. 

In  the  latter  Court,  Malinda  Gibson,  the  appli- 
cant for  the  road,  was  required  to  give  bond  for 
the  costs  of  the  case,  upon  the  idea  that  she  was 
the   plaiutiif   in   the   controversy. 

On  appeal  to  this  Court  it  was  decided  that 
she  was  not  a  party,  in  the  legal  sense,  to  the 
proceedings,  and  that,  for  that  reason,  the  order 
requiring  her  to  give  security  for  costs  was  unau- 
thorized. Beard  v.  The  Justices  of  Campbell  County^ 
8  Head,   98. 
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In  other  cases  coming  before  this  Court,  it  was 
held  that  in  all  contests  about  public  roads,  the^ 
proper  and  necessary  parties  were  the  Justices  of 
the  county  on  the  one  side,  and  the  person  or  per- 
sons whose  pecuniary  interest  or  individual  prop- 
erty was  affected  on  the  other  side;  and  that  the 
petitioners  or  applicants  for  the  opening  or  change 
of  the  road  had  no  such  interest  in  the  subject- 
matter  as  made  them  parties  in  the  legal  sense. 
Eoans  v.  Shields^  3  Head,  72;  Cannon  v.  Mc Adams j 
7  Heis.,   376. 

These  several  cases  were  decided  under  the  stat- 
utes then  existing — mainly  upon  Section  1191  of 
the  Code  of  1858,  which  is  the  same  as  Section 
1335   of   the   New   Code. 

But  those  statutes  were  expresfly  repealed  and 
substituted   by  the   Act   of   1885,   Chapter  2. 

The  present  proceedings  were  instituted  under 
the  fourteenth  section  of  that  act,  which  is  in  the 
language   following: 

"JSe  it  farther  enacted^  That  all  applications  to 
open,  change,  or  close  a  road  shall  be  made  to 
the  Commissioner  of  the  district  through  which 
the  road  is  located ;  or  if  the  road  extends  into 
two  or  more  districts,  or  is  the  dividing  line  be- 
tween districts,  then  to  the  Commissioners  of  said 
districts,  who  shall  act  jointly,  and  shall  give  at 
least  ten  days'  notice  to  all  interested  parties  of 
the  time  they  will  inspect  said  roads,  and  may 
employ  a  surveyor  to  locate  the  same.  Any  per- 
son  aggrieved  by   the   action   of   the   Commissioners 
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may  apeal  to  the  next  term  of  the  Quarterly 
.  Court  of  the  county,  and^  if  the  a2)plication  is 
granted,  all  costs  and  damages  shall  be  paid  by  tfie 
applicant,  unless,  for  good  reason,  they  shall  assess 
the  same  to  the  county,  in  which  event  they  shall 
report  their  action  to  the  next  term  of  the  County 
Court  for  its  approval;  and  if  the  County  Court 
disapproves  the  same,  parties  aggrieved  may  ap- 
peal to  the  Circuit  Court."  Acts  1885,  Chapter 
2,    Section   14,   page   35. 

Here  t^here  is  an  express  provision,  upon  the 
face  of  the  act,  that  •  in  a  certain  event  "  all  costs 
and  damages  shall  be  paid  by   the   applicant'^ 

If  he  may  be  liable  for  costs  and  damages — and 
the  Legislature  has  seen  fit  to  so  declare — no  rea- 
son is  perceivea  why  he  should  not  be  required 
to  give  a  bond.  On  the  contrary,  we  think  the 
duty  or  obligation  to  execute  the  bond  naturally 
follows  that  liability.  If  by  virtue  of  the  very 
statute  under  which  he  seeks  the  action  of  the 
officers  or  courts  of  his  county  he  may  be  ad- 
judged to  pay  costs  and  damages  incurred  in  that 
behalf,  it  is  just  and  proper  to  require  him  to 
prepare,  in  advance,  to  meet  that  contingency  by 
the   execution   of   a  bond. 

The  general  rule  is  that  persons  seeking  to  put 
the  machinery  of  the  courts  in  motion,  may^  or 
shall  be  required  to  execute  prosecution  bond.  In 
view  of  that  general  rule,  and  the  provision  of 
the  statute  just  quoted,  with  reference  to  the  ap- 
plicant's   liability  for    costs    and   damages,  we    have 
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no  hesitation  in  holding  that  the  action  of  the 
County  and  Circuit  Courts  in  this  case  was  lawful 
and   proper. 

The  statutes  upon  which  the  decisions  we  have 
mentioned  were  made  contained  no  provision  for 
the  liability  of  the  applicants  for  costs  and  dam- 
ages in  any  event;  hence  those  decisions  have  no 
application,   on   this   point,   to   the   case   before   us. 

The  contention  of  counsel  for  appellants  that  they 
were  in  no  sense  parties  to  the  proceeding  in  the 
County  Court  would,  if  sustained,  prove  to  be  a 
two-edged  sword;  for,  if  they  were  not  parties, 
they  had  no  right  to  prosecute  an  appeal.  3 
Head,   108;    7   Heis.,   378. 

Affirmed   at   cost   of   appellants. 
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Godfrey  v,  Templeton.  spi  i3i 


{Knoxville.      November  4th,   1887.) 

1.  Partnership.     Salaries  to  partners  allowed  only  on  contract.     Quantum 

of  proof  . 

Salaries  will  not  be  allowed  to  partners  for  services  rendered  in  con- 
ducting the  firm  business,  without  satisfactory  proof  of  a  contract 
therefor ;  and  when  the  claim  is  made  by  surviving  partners  against 
the  estate  of  a  deceased  partner,  it  will  "be  allowed  o!fly  upon  the 
fullest,  most  cogent,  and  satisfactory  proof"  of  a  contract. 

m 

/ 

2.  Same.    Salaries  to  surviving  partners  continuing  the  business  allo7vedf  when. 

Where  a  contract  exists  by  which  members  of  a  firm  are  entitled  to 
compensation  for  services,  and  one  member  dies,  directing  by  his 
will  a  continuation  of  the  partnership  business,  which  is  done  with 
the  assent  of  his  personal  representative,  the  surviving  partners  are 
entitled  to  compensation  for  services  rendered  in  conducting  the  busi- 
ness after  their  co-partner*s  decease,  in  accordance  with  the  terms  of 
the  pre-existing  contract. 

3.  Evidence.     Parties  as  witnesses.     Surviving  partners  not  competent  for 

each  other  against  deceased  partner*  s  estate. 

Surviving  partners  are  not  competent  witnesses,  either  for  themselves 
or  for  each  other^  to  prove  a  joint  firm  contract  made  between  them- 
selves and  a  deceased  partner,  in  the  establishment  of  which  they 
have  a  common  interest,  and  by  virtue  of  which  thpy  seek  arecovery 
in  favor  of  each  in  a  joint  suit  against  the  deceased  partner's  admin- 
istrator. 

Code  cited  :  §  4565  (M.  &  V.) ;  ?  3813  d  (T.  &  S.). 


FROM    KNOX. 


Appeal    from    Chancery   Court  of   Knox    County. 

H.  R.  Gibson,   Ch. 
12 
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Taylor  &  Hood  and  Henderson  &  Jourolmon 
for   GomplaiuaDts. 

Washburn   &   Templeton  for  Templeton. 

H.  H.   Ingersoll   for   Devisee. 

Caldwell,  J.  Thomas  Brown,  his  son,  R.  H. 
Brown,  and  nephew,  T.  S.  Godfrey,  were  partners 
in  the  qjvnership  and  operation  of  "Concord  Mar- 
ble  Quarry." 

The  copartnership  was  formed  by  parol  agree- 
ment on  the  1st  of  September,  1881,  and  was 
dissolved  by  the  death  of  Thomas  Brown,  in  March, 
1885. 

The  original  bill  in  this  cause  was  filed  by  the 
surviving  partners  against  Jerome  Templeton,  ad- 
ministrator, with  the  will  annexed,  of  Thomas 
Brown,  deceased.  In  this  bill  they  allege,  in  sub- 
stance, that  it  was  agreed  between  them  and  the  de- 
ceased, at  the  time  of  the  formation  of  the  part- 
nership, that  these  complainants  should  be  the  ac- 
tive members,  and  transact  the  business  of  the 
firm,  and  that,  in  consideration  thereof,  they  were 
each  to  receive  a  salary  of  $100  per  month,  in  ad- 
dition to  their  respective  shares  of  the  anticipated 
profits;  that  the  business  had  yielded  good  profits, 
which,  by  the  contract  of  partnership,  were  to  be 
shared,  one-half  by  the  deceased  and  one-fourth 
each  by  the   surviving  partners. 

The    prayer   is   for  an   allowance   of   the   salaries, 
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as    claimed    by    complainants,   and    for    a    partition 
and  division   of   the   partnership   property. 

Templeton,  administrator,  etc.,  filed  his  answer, 
as  a  cross-bill,  in  which  he  sought  a  general  ac- 
count of  the  partnership  business,  and  denied  the 
contract,  or  right  of  the  surviving  partners  to  re- 
ceive  salaries. 

Upon  a  reference  to  the  Master,  he  reported  in 
favor  of  an  allowance  of  salaries  at  the  rate 
claimed  from  the  1st  of  January,  188-',  up  to  the 
death   of   Tliomas   Brown. 

Both  sides  excepted ;  and,  upon  the  exceptions 
of  the  surviving  partners,  the  Chancellor  allowed 
them  salaries  at  $100  per  month,  not  only  for  the 
period  just  mentioned,  but  for  the  sixteen  months 
preceding  the  1st  of  January,  1883,  and  also  for 
the  time  elapsing  between  the  death  of  Thomas 
Brown  and  the  appointment  of  a  receiver  in  this 
cause — November  1st,   1885. 

Templeton,  the  administrator,  etc.,  has  appealed; 
and  upon  that  part  of  the  decree  relating  to  sal- 
aries,  has   assigned   several   grounds   of   error. 

In  the  examination  of  the  question  of  salaries, 
the  report  and  decree  thereon,  we  divide  the  time 
covered  by  the   decree  into   three  parts : 

First — The  allowance  of  salaries  from  the  1st  of 
January,  1883,  up  to  the  death  of  Thomas  Brown 
was  proper. 

It  is  sustained  by  the  books  and  pay-rolls  of 
the  firm,  which  show  that  for  this  period  the  sal- 
aries   claimed   were    actually  paid    to   R.  H.   Brown 
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and  T.  S.  Godfrey  in  the  life-time  of  Thomas 
Brown,  by  the  evidence  of  the  witness,  J.  0. 
Brown,  who  kept  the  books  part  of  the  time, 
and  says  that  the  deceased  was  about  the  oflBlce 
and  in  the  presence  of  the  books  and  pay-rolls, 
at  such  times  and  under  such  circumstances,  that 
he  must  have  known  of  the  payment  of  these  sal- 
aries; and  by  the  presumption,  under  the  facts  of 
this  case,  in  the  absence  of  any  proof  to  the  con- 
trary, that  he,  as  partner,  knew  of  the  general 
course  of  the  business  of  the  firm,  and  of  so  im- 
portant a  part  of  its  disbursements  as  the  payment 
of  these  salaries.  All  these,  taken  together,  au- 
thorized the  allowance  of  the  salaries  for  this  pe- 
riod. 

Second — As  to  salaries  for  the  sixteen  months 
between  the  formation  of  the  copartnership,  on  the 
1st  of  September,  1881,  and  January  Ist,  1883,  the 
commencement   of   the   period  just   considered. 

The  books  and  pay-rolls  of  the  firm  avail  the 
surviving  partners  nothing  as  evidence  on  this 
point,  but  rather  the  contrary.  They  are  entirely 
silent  with  respect  to  salaries  for  these  partners 
during  these  sixteen  months;  and  that  very  silence 
aftords  a  strong  presumption  against  the  claim  now 
made.  This  presumption  is  the  greater,  because 
of  the  fact  that  these  partners  made,  or  had  made, 
corrections  upon  the  books  with  reference  to  their 
salaries,  more  than  once  during  the  lifetime  of 
their  deceased   partner. 

But  the  surviving   partners  put  themselves   upon 
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the  stand  as  witnesses,  and  each  of  them  swore, 
in  substance,  that  it  was  agreed  and  contracted  be- 
tween them  and  their  deceased  partner  at  the  time 
of  the  formation  of  the  copartnership,  and  as  a 
part  of  the  contract  upon  which  it  was  formed, 
that  they,  R.  H.  Brown  and  T.  S.  Godfrey,  should 
have  and  receive  for  their  services  to  the  firm, 
from  its  inception,  $100  each  per  month  as  salaries 
over  and  above  their  respective  shares  of  the  profits. 
If  this  evidence  is  competent,  it  is  sufficient  to 
make  out  their  case  for  the  sixteen  months  now 
under  consideration,  though  the  books  are  silent 
upon   the   question  of   their  salaries  for  this   period. 

The  administrator  of  the  deceased  partner  ex- 
cepted to  these  depositions  as  incompetent,  under 
Section  4565  of  the  new  Code,  which  is  as  fol- 
lows: 

"In  actions  or  proceedings  by  or  against  exec- 
utors, administrators,  or  guardians,  in  which  judg- 
ments may  be  rendered  for  or  against  them,  neither 
party  shall  be  allowed  to  testify  against  the  other 
as  to  any  transaction  with  or  statement  by  the  tes- 
tator, intestate,  or  ward,  unless  called  to  testify 
thereto  by  the   opposite  party." 

Upofi  this  exception  the  Chancellor  was  of  the 
opinion  that  the  deposition  of  Brown  was  compe- 
tent as  to  the  original  contract  with  respect  to 
Godfrey's  salary,  and  that  Godfrey  was  a  compe- 
tent witness  as  to  the  original  contract  to  pay 
Brown  a  salary.  To  that  extent  he  overruled  the 
exception  and  admitted  the  evidence,  thus  allowing 
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each  surviving  partner  to  swear  for  the  other 
touching  a  transaction  with  the  deceased  partner 
in  a  litigation  with  the  administrator  of  that  part- 
ner. In  this  holding  the  Chancellor  was  clearly  in 
error. 

Brown  and  Godfrey  sought  to  prove  the  same 
joint  firm  contract^  iv  the  establishment  of  which  they 
had  a  common  interest^  and  by  virtue  of  which  they 
alike  anticipated  a  recovery  aftecting  the  estate  of 
the  deceased  partner,  with  whom  they  claim  to 
have  made  the  contract.  If  one  may  have  the  sal- 
ary the  other  may  have  it,  for  the  same  reason  and 
under  the  same  contract.  They  are  no  more  com- 
petent to  testify  for  each  other  as  to  this  contract 
than  they  are  to  testify  each  for  himself,  and  be- 
ing confessedly  incompetent  to  speak  for  themselves 
they  are  incompetent  alike  to  speak  for  each  other. 

Numerous  other  witnesses  were  examined  with 
reference  to  conversations  with  the  deceased  upon 
the  question  of  salary  to  his  son  and  nephew. 
Several  of  them  make  statements,  tending  to  show 
that  such  salaries  were  to  be  paid,  and  were  being 
paid  with  his  knowledge  and  consent.  But  with- 
out going  into  minute  detail,  we  are  content  to  say 
that  the  whole  of  the  proof  thus  made  fails  to 
produce  that  degree  of  conviction  which  is  required 
in   a   case   like   this. 

It  is  a  case  of  partners  making  the  unusual 
claim  of  a  right  to  receive  salaries  from  the  firm 
in  addition  to  a  participation  in  its  profits,  and 
that,   too,  against   a  deceased  partner. 
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The  claim  can  be  allowed  only  upon  the  fullest, 
most  cogent,  and  satisfactory  proof.  In  the  absence 
of  such  proof  covering  the  first  sixteen  months  of 
this  firm's  existence,  the  decree  allowing  salaries  for 
this   period   is   reversed. 

Third — As  to  salary  from  the  death  of  Thomas 
Brown  in  March,  1885,  to  the  appointment  of  the 
receiver*  on   the   1st  of   November,   1885. 

The  surviving  partners  operated  the  quarry  and 
conducted  the  business  in  the  usual  manner  and 
with  profit  during  this  period;  and  for  this  they 
claim  salaries,  as  for  the  periods  already  consid- 
ered. 

It  is  well  settled  that  surviving  partners  will 
not  generally  be  allowed  compensation  for  services 
rendered  in  winding  up  and  settling  the  business 
of  the  firm.  But  that  is  not  this  case.  The  busi- 
ness of  the  firm  was  continued  for  the  sake  of 
profit,  and  the  object  was  accomplished,  resulting 
beneficially  alike  to  the  surviving  partners  and  the 
estate  of  the  deceased  partner,  the  continuance  of 
the  business  even  for  a  longer  time  being  expressly 
authorized  by  the  will  of  the  deceased  partner  and 
with  the  knowledge  and  consent  of  the  administra- 
tor, with   the  will   annexed. 

We  have  already  seen  that  the  deceased  partner 
must  have  known  of  and  consented  to  the  pay- 
ment of  salaries  entered  upon  the  books  and  pay- 
rolls of  the  firm,  from  which  it  is,  with  fairness 
and  justice,  inferred  and  presumed  that  he  intended 
salaries    should   be  continued    in    the    same    manner 
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after  his  death,  in  case  the  business  should  be  con- 
tinued  as   directed   or  authorized  by  his   will. 

The  decree  allowing  the  salaries  for  this  time 
was  correct. 

Many  other  errors  have  been  assigned  upon  other 
parts  of  the  decree  on  the  general  account.  Only 
two  of  these  assignments,  the  fifth  and  sixth,  are 
sustained  by  the  record,  and  we  need  only  state, 
as  to  these,  that  they  are  well  assigned  for  the 
reasons  therein   set  out. 

,  The   decree   will  be  modified  as  indicated  in  this 
opinion. 

The  surviving  partners  will  pay'  all  the  costs  of 
this  Court,  and  the  costs  below  will  be  paid  as 
adjudged  by  the   Chancellor. 


PARTIES   AS   WITNESSES. 
Summary  of  the  statutes  and  decisions  of  this  State  on  this  subject : 

I.    Statutes. 

Acts,  1867-8,  Chapter  75,  first  made  parties.^  and  persons  interested  tn 
the  subject-matter  of  suit^  competent  witnesses  in  civil  cases. 

Acts,  1868-9,  Chapter  7,  (Extra  Session,)  put  the  above  Act  into  ope- 
ration December  17,  1868.     i  Heis.,  310;  7  Heis.,  104. 

Acts,  1869-70,  Chapter  19,  Section  i,  first  enacted  an  exception  where 
one  party  to  the  transaction  was  dead. 

Acts,  1869-70,  Chapter  78,  repealed  expressly  the  last  mentioned  Act, 
and  by  re-enacting  the  entire. law  on  this  subject,  with  modifications,  re- 
pealed all  former  Acts  by  implication.     85  Tenn.,  450,  495. 

This  Act  has  remained  in  force  ever  since,  and  is  carried  into  Codes  at 
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Section  3813,  r,  </,  ^,  (T.  &  S.,)  and  Sections  4563-4565,  (M.  &  V.,)  but 
not  literally  in  the  latter. 

Acts,  1870,  Chapter  95,  withdrew  the  book  debt  law  (Sections  3780- 
3785,  T.  &  S.  Code,)  from  the  operation  of  these  statutes. 

Acts,  1871,  Chapter  107,  exempted  parties  from  rule.  (Code,  M.  &  V., 
Section  4566.) 

(Held  otherwise  in  2  Bax.,  343.) 

Acts,  1879,  Chapter  200,  excepts  cases  where  one  party  is  disqualitied 
to  testify  by  *' idiocy,  lunacy,  or  insanity."     (Code,  M.  &  V.,  Section 

4564.) 

As  to  competency  of  husband  and  wife,  when  parties,  see  Acts,  1869- 
70,  Chapter  19,  Section  2,  and  Acts,  1879,  Chapter  200,  Section  i. 

Acts,  1887,  Chapter  79,  makes  defendants  in  criminal  cases  competent 
witnesses  in  their  own  behalf. 

2.     Decisions. 

in  general. 

Courts  should  proceed  cautiously  in  the  construction  of  these  Acts.  5 
Bax.,  604;  9  Lea,  16. 

Reasons  for  exclusion  of  living  party  where  his  adversary  is  dead.     12 
Heis.,  87,  88;  2  Lea,  48;  9  Lea,  16;  6  Lea,  645. 
Exception  in  favor  of  administrcUors,  etc.  : 

Not  extended  to  cases  not  within  its  provisions.     12  Heis.,  87,  88; 

6  Lea,  645  ;  9  Lea,  16  ;  10  Lea,  115. 
Applies  to  parties  only^  not  to  interested  persons.     4  Bax.,  578;  6 

Lea,  645. 
Excludes  only  "  transactions  with,  or  statements  by,"  the  deceased, 
leaving   witness  in   other  respects  competent.     7  Bax.,   576;    12 
Heis.,  338;    10  Lea,   116. 
Devisavit  vel  non  is  not  a  suit  by  or  against  an  administrator.     9  Bax., 

604;  6  Lea,  543 ;  3  Lea,  61. 
Nor  widow's  suit,  in  administrator's  name,  for  husband's  death.     8 
Bax.,  49. 
Actrepecds  last  clause  of  Section  1169,  (T.  &  S.)  Code,  and  makes  rail- 
road employes  competent.     2  Lea,  246. 

Does  not  affect  Sections  3780^3785,  (T.  &  S.)  Code.  (Book  debt  law.) 
(See  Acts,  1870,  Chapter  95.)     6  Heis.,  329. 

Parties  tvho  become  witnesses  are  subject  to  rule.     2  Bax.,  343. 
(But  see  Acts,  1871,  Chapter  107.) 

Clause  permitting  Courts  to  require  a  party  to  testify  unconstitutional. 
9  Bax.,  429;  II  Heis.,  213. 

Disqualification  of  interest  is  absolutely  removed.     4  Bax.,  578. 
Defendant^  in  suit  for  malicious  prosecution,  may  testify  to  his  good 
faith.     4  Lea,  89. 
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In  regard  to  competency  of  parties  to  testify  as  to  **  transactions  with, 
or  statements  by,'*  deceased  adversaries,  there  are  numerous  decisions. 

WHO   ARE    HELD   COMTETENT. 

All  persons y  not  parties^  however  interesUd,     6  Lea,  645  ;  4  Bax.,  578. 
On  issuf  of  (Irtt'savit  vel  non : 
Legatees  and  devisees.     9  Bax.,  604. 
Legatee,  who  is  also  administrator.     6  Lea,  543. 
Husband  of  a  legatee.     3  Lea,  617. 
Executor  de  son  tort,  sued  by  creditors  of  deceased.     I  Bax.,  5. 
Ha'rs  : 

As  to  ancestor's  declarations  in  making  advancement.     9  Bax.,  604. 
Suing  for  land, — opposite  party  competent.     12  Heis.,  %^. 
Administrator,  on  issue  of  dii'isavit  vel  non,     6  Lea,  543. 
IVidoiu : 
Suing  in  name  of  her  husband's  administrator  for  husband's  death. 

8  Bax.,  49. 
Sued  personally, — opposite  party  competent.     9  Bax.,  351. 
Principal  debtor,  who  is  not  a  party,  in  a  contest  between  his  creditor's 
executor  and  his  stayor.     5  Bax.,  574. 

Joint  obligor,  who  submits  to  judgment,  competent  for  executor  of  his 
co-obligor,  upon  appeal  by  the  latter.     6  Lea,  645. 

A  vendor,  under  whom  both  parties  claim,  himself  not  a  party.  9 
Lea,   16. 

A  vendee,  being  a  party,  in  a  contest  between  the  administrator  of  his 
vendor  and  his  mortgagee,  as  to  priority  of  lien.     10  Lea,  107. 

Repositions,  when  given  by  deceased  on  point  in  issue,  both  parties 
competent.     8  Bax.,  446;  2  Lea,  48. 

A  party  called  by  **  opposite  party,'''*  who  is  antagonistic  in  interest.  10 
Lea,  115 ;  6  Lea,  645. 

(^an  a  plaintiff  call  a  defendant  to  testify  against  his  co  defendant,  an 
executor?     6  Lea,  645. 

Railroad  etnployes^  in  suit  against  road.  {Code,  T.  &  S.,  Section  1 169.) 
2  Lea,  246. 

Husband  or  wife,  for  him  or  herself.  2  Lea,  loi  ;  9  Bax.,  305 ;  3  Lea, 
617. 

Ijitst  paper ;  proof  of  loss,  or  contents.     4  Bax.,  554. 
(See  Acts,  1869-70,  Chapter  19,  Section  3.) 

WHO    ARE   HELD    INCOMPETENT. 

Parties  required  to  testify  by  the  Court.     9  Bax.,  429;   11  Heis.,  213. 

Parties  to  suit  on  proven  account  from  another  State.  (Acts,  1870, 
Chapter  95.)     6  Heis.,  329. 

Guardian,  in  suit  by  ward,  involving  his  management  of  ward's  estate. 
12  Heis.,  loi. 
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A  party  coiled  by  **  opposite  party  "  not  antagonistic  in  interest.  8  Lea, 
453  ;  lo  Heis.,  447. 

Maker  of  witnessed  instrument  to  prove  its  execution.     7  Bax.,  524. 
Administrator^  suing  for  himself  and  his  intestate,  on  note  given  them 
jointly.     II  Heis.,  596. 
A  debtor : 

As  defendant  to  suit  by  his  creditor,  against  his  fraudulent  vendee's 

administrator.     lo  Heis.,  447. 
As  defendant  to  suit  by  his  judgment  creditor,  to  reach  funds  in 
hands  of  his  debtor's  administrator.     8  Lea,  453. 
Depositions,  where  deceased  has  not  testified,     ii  Heis.,  593. 
Lk'ing party ^  as  to  contract  made  with  agent  of  deceased,     il  Heis., 
681.     (This  case  is  unsatisfactory.) 
Husband  and  ivife  : 

For  or  against  each  other.     6  Heis.,  256.     (Modified.     3  Lea,  620; 

2  Lea,  loi.) 
In  divorce  cases?     10  Heis.,  345. 

As  to  matters  coming  to  their  knowledge  through  marital  relation. 
2  Lea,  loi ;  3  Lea,  617 ;  10  Lea,  243. 

IN   CRIMINAL  CASES. 

Defendant  testifying  in  his  own  behalf,  may  be  impeached  as  other 
witnesses.     Price  Peck  v.  State,  post^  p.  . 

Infamy  does  not  disqualify  a  defendant  to  testify.  Morgan  v.  Pickard, 
^st,  p.  208. 


CASES 


ARGUED  AND  DETERMINED 


IN   THE 


SUPREME  COURT  OF  TENNESSEE, 


FOR  THE 


MIDDLE  DIVISION. 
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McClure  v.  McClure. 
{Nashville.      December  10th,  1887.) 

I.  Wills.     Undue  influence.      Wife.     Mistress, 

A  will  favorable  to  the  testator's  wife  will  not  be  so  readily  imputed  to 
undue  influence  as  one  favorable  to  a  mistress.  The  just  and  honor- 
able influence  that  a  wtfCf  by  her  virtues  and  afl*ections,  acquires  over 
her  husband  stands  on  a  higher  plane  than  that  control  which  a  mis- 
tresSf  by  her  chamis  and  meretricious  arts,  exercises  over  her  guilty 
lover.  However  disproportionate  the  bequest  to  the  wifey  it  rarely 
raises  any  presumption  of  undue  influence.  -  Suspicion  usually  at- 
taches to  a  bequest  to  a  mistresSy  especially  if  it  be  unnatural. 

Cases  cited  and  approved:  4  Greenl.,  220;  41  Penn.  St.,  312;  37  Ind. 


174  NASHVILLE : 


McClare  v.  McClure. 

2.  Same.     Sapte,     Case  in  judgment. 

Where  a  will,  in  which  testator's  wife  is  the  chief  beneficiary,  is  contested 
on  the  ground  of  her  undue  influence  in  procuring  it,  and  there  is 
evidence  introduced  tending  to  show  that  the  beneficiary  was  not  in 
fact  the  testator's  wife,  but  had  lived  with  him  in  adulterous  and  big- 
amous intercourse,  it  is  error  for  the  Court  to  charge  the  jury,  in  ef- 
fect, that  it  was  immaterial  whether  the  relation  of  the  parties  was 
lawful  or  unlawful. 

3.  Same.     Same,     Illegal  relation  unknown  to  partus. 

If,  however,  the  parlies  in  good  faith  contracted  and  continued  their 
relation  of  husband  and  wife,  believing  it  lawful,  no  unfavorable  in- 
ference should  be  drawn  from  its  accidental  illegality. 

4.  Same.     Republication.     Destruction  of  later  ivill.     Intention. 

The  destruction  by  a  testator  of  the  later  of  two  inconsistent  wills,  with 
the  intention  and  purpose  of  making  a  third  one,  does  not,  without 
more,  revive  the  earlier  will,  even  if  no  new  will  is  made  and  the 
earlier  will  is  found  among  testator's  valuable  papers. 


FROM    DAVIDSON. 


Appeal  in  error  from  the  Circuit  Court  of  Da- 
vidson County.      Frank   T.   Reid,   J. 

W.  G.  Brien  and  Whitman  &  Gamble  for  Ex- 
ecutrix. 

East  &  Fogg  and  W.  K.  McAlister  for  Con- 
testants. 

LuRTON,  J.  This  is  an  action  of  devisavit  vel 
non.  The  will  in  contest  is  that  of  James  A. 
McClure,  deceased.      Probate    is    resisted    upon    two 
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grounds  —  undue  influence,  and  revocation  by  exe- 
cution of  a  later  will.  There  were  verdict  and 
judgment  in  favor  of  the  executrix.  The  conitest- 
ants  have  assigned  a  number  of  errors  as  ground 
for  a  new  trial.  Of  these  we  shall  only  consider 
such  as   we   now  deem   material   to  be   passed  upon. 

The  principal  beneficiary  is  the  executrix,  Mrs. 
MfClure,  and  the  contestants  seek  to  avoid  the 
will  upon  the  ground  that  she  nnduly  influenced 
the  testator  to  make  a  will  in  her  favor.  There 
was  proof  tending  to  show  that  she  lived  with 
the  testator  a  number  of  years  as  his  mistress,  and 
that  a  marriage  which  was  contracted  between  her- 
self and  the  testator  several  years  after  this  illegal 
relation  had  begun  was  in  fact  an  unlawful  and 
bigamous  contract.  The  contestants  requested  the 
Court  to  charge  concerning  this  alleged  marriage 
"that  if  at  the  time  of  the  marriage  between 
James  A.  McClure  and  Blanche  Anderson,  Novem- 
ber 7th,  1872,  the  said  Blanche  Anderson  was  law- 
fully married  to  James  W.  Felts,  and  the  bonds 
of  matrimony  between  them  were  still  subsisting, 
her  marriage  to  McClure  was  a  nullity."  This  was 
refused,  the  Circuit  Judge  indorsing  upon  the  re- 
quest :  "  This  is  true  in  fact,  but  I  see  no  occasion 
to  charge   it."      Was  this   error? 

The  question  as  to  what  is  undue  influence  suf- 
ficient to  avoid  a  will  is  always  one  difficult  to 
define.  Obviously,  each  case  must  largely  depend 
upon  its  own  circumstances.  In  most  cases  it  arises 
where    the    testator,    by    reason    of    habits,    health, 
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age,  or  situation  is  peculiarly  susceptible  to  im- 
proper influences.  The  question,  when  reduced  to 
its  Fast  analysis,  is  but  an  inquiry  as  to  whether 
the  will  is  the  will  of  the  testator  or  the  will  of 
another.  Was  his  free  agency  controlled  to  such 
an  extent  by  the  stronger  will  of  another  that  he 
has,  by  reason  of  such  domination,  made  a  will 
such  as  he  would  not  have  made  otherwise? 
Whatever  influence  was  adequate  to  overcome  the 
free  agency  of  the  testator  is  undue  influence. 
The  fact  as  to  whether  the  influence  operating 
upon  the  mind  of  a  testator  was  adequate  to  over- 
come the  free  agency  of  the  testator  must  depend 
much  upon  the  strength  of  mind  and  will  power 
of  such  testator  and  the  attitude  toward  the  tes- 
tator occupied  by  the  person  supposed  to  have  ex- 
ercised such  undue  influence.  For  instance,  the 
relations  of  physician,  attorney,  nurse,  or  clergy- 
man afford  such  opportunities  as  to  justify  much 
stronger  suspicions  than  might  be  inferred  from 
other  relations.  So  the  naturalness  or  unreason- 
ableness of  a  testamentary  provision  serves  to 
throw  light  upon  the  inquiry,  and  is  a  proper 
subject  for  consideration.  Bequests  favorable  to  a 
wife,  and  even  unduly  so,  might  furnish  no  basis 
for  suspicion  of  improper  influence,  when  the  same 
preference  in  favor  of  a  mistress  might  be  re- 
garded as  a  strong  circumstance.  Said  an  eminent 
judge:  "If  a  wife  by  her  virtues  has  gained  such 
an  ascendancy  over  her  husband,  so  riveted  his  af- 
fections,  that    her   good   pleasure   is    a    law   to   him, 
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such  an  influence  can  never  be  a  reason  for  im- 
peaching a  will  made  in  her  favor  even  to  the 
exclusion  of  the  residue  of  his  family.  Nor  would 
it  be  safe  to  set  aside  a  will  on  the  ground  of 
influence,  importunity,  or  undue  advantage  taken 
of  the  testator  by  his  wife,  though  it  should  be 
proved  she  possessed  a  powerful  influence  over  his 
mind  and  conduct  in  the  general  concerns  of  life, 
unless  there  should  also  be  proof  that  such  influ- 
ence was  especially  exerted  to  procure  a  will  of 
such  kind  as  to  be  peculiarly  acceptable  to  her 
and  to  the  prejudice  and  disappointment  of  others." 
Small  V.    Small,   4   Greenl.,   220. 

Clearly,  it  is  an  important  fact  for  the  consid- 
eration of  the  jury  as  to  what  was  the  stand-point 
from  which  it  is  alleged  the  undue  influence  was 
exercised.  The  just  and  honorable  influence  of 
the  pure  and  lawful  relation  of  a  wife  cannot  be 
put  upon  the  same  plane  as  the  influence  of  a 
mistress.  The  influence  of  the  virtues  and  aftec- 
tions  of  a  wife  may  powerfully  operate  to  move 
the  mind  of  her  husband  to  .a  testamentary  dispo- 
sition very  favorable  to  her,  and  such  influences 
are  to  be  distinguished  from  the  charms  and  mere- 
tricious arts  of  a  lewd  woman.  The  influence  of 
a  lawful  relation  may  result  in  testamentary  dispo- 
sitions which  ought  not  to  be  set  aside,  when,  if 
they  resulted  from  the  influence  of  an  unlawful 
and  immoral  relation,  would  produce  deep  suspicion. 
Especially  would  the  fact  of  an   immoral  relation  be 

important  where  the  bequest  in   favor  of   the  object 
13 
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of  unlawful  lust  was  extravagant  and  unreasonable, 
and  disappointing  to  the  just  expectation  of  rela- 
tions more  entitled  to  the  bounty  of  the  testator. 
It  cannot  be  said,  however,  that  any  presumption 
of  undue  influence,  as  matter  of  law,  would  arise 
from  the  mere  fact  that  the  will  was  favorable  to 
one  occupying  an  illegal  relation  to  the  testator, 
but  the  fact  should  be  submitted  to  the  jury  as  a 
circumstance  to  be  considered  by  them  along  wnth 
the  other  facts  of  the  case,  and  as  shedding  light 
upon    the   other   evidence. 

In  this  view,  we  are  of  opinion  that  it  was 
error  to  refuse  the  charge  requested,  to  the  end 
that  the  jury  might  give  such  weight  to  the  true 
relation  of  the  parties  in  ascertaining  the  kind, 
degree,  and  extent  of  the  influence  operating  upon 
the  mind  of  the  testator.  If  it  should  appear, 
however,  that  the  marriage  was  contracted  inno- 
cently, and  in  the  honest  belief  that  the  previous 
marriage  relation  had  been  lawfully  dissolved,  then, 
of  course,  the  marriage,  while  illegal,  would  not 
be  immoral,  and  the.  efl:ect  of  the  mere  illegality 
of  the  relation  would  be  obviated.  How  the  fact 
was  as  to  the  ignorance  of  the  parties  as  to  the 
existence  of  the  previous  marriage  we  do  not,  of 
course,  undertake  to  say.  The  principles  concern- 
ing the  distinction  between  the  influence  of  a  law- 
ful and  unlawful  relation  are  well  supported  in  two 
able  opinions  to  which  we  have  been  referred. 
Dean  v.  Nagley^  41  Penn.  St.,  312;  Kissinger  v. 
Kissinger^   37   Ind. 
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One  other  question  ought,  perhaps,  to  he  con- 
sidered. There  was  proof  of  the  execution  of  a 
later  will  expressly  revoking  all  former  wills.  The 
jury  were  properly  charged  that  if  a  later  will 
had  been  duly  executed  revoking  all  other  wills  or 
containing  provisions  entirely  inconsistent  with  those 
in  this  will,  the  eftect  would  be  to  revoke  this 
will.  There  was  also  proof  tending  to  show  the 
destruction  of  this  later  will  by  the  testator,  and 
proof  that  this  will  was  found  after  the  death  of 
the  testator  among  his  valuable  papers.  Upon  the 
question  of  the  republication  of  this  will  by  the 
destruction  of  the  later  will  the  jury  were  charged 
that  "if  this  will  was  found  after  the  testator's 
death  among  his  papers,  and  it  is  shown  that  he 
destroyed  a  will  made  subsequent  to  it,  the  legal 
presumption  is  that  he  destroyed  it  with  the  in- 
tention that  this  will  should  have  force  and  effect 
as  his  last  will."  There  was,  however,  evidence 
tending  to  show  that  the  purpose  of  the  testator 
in  destroying  the  later  will  was  to  make  a  third 
will;  and  to  meet  this  state  of  the  case  the  ap- 
pellants asked  the  Court  to  charge  "that  the  de- 
struction of  a  subsequent  will  with  the  intention 
of  writing  another  or  third  will,  does  not,  ipso 
factOy  revive  the  first  will."  This  was  refused. 
Now,  it  is  very  clear  that  the  destruction  of  a 
later  will  with  the  intent  and  purpose  of  substi- 
tuting it  with  a  third  will  would  not  have  the 
effect  of  republishing  the  first  or  oldest  will.  It 
was    error    not    to    have    charged    this    request,    in 
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view  of  the  charge  given  as  to  the  effect  of  the 
destruction  of  the  later  will.  Indeed,  the  better 
opinion  is  that  where  a  later  will  of  two  incon- 
sistent wills  is  destroyed,  or  otherwise  revoked  by 
the  testator,  the  effect  of  the  destruction  of  the 
later  will  must  depend  npon  the  facts  and  circum- 
stances of  each  particular  case,  to  be  judged  of  by 
the  jury,  under  proper  instructions  in  regard  to 
and  applicable  to  the  special  circumstances.  2 
Green.   Ev.,   Sec.   683;    1  Red.  Wills,   375. 

But  when  the  older  will  is  in  existence,  and 
is  carefully  preserved  by  the  testator  after  the  de- 
struction of  the  later,  and  no  other  facts  appear, 
there  can  be  but  little  question  that  it  was  the 
intention  of  the  testator  to  republish  the  former 
will.      1   Red.   Wills,   374. 

The  fact,  however,  if  the  jury  should  deem  it 
established,  that  the  purpose  of  the  testator  in  de- 
stroying the  later  will  was  to  write  another,  was 
an  important  fact,  and  sufficient,  without  other  evi- 
dence of  the  intent  of  the  testator  to  republish 
his  first  will,  to  overcome  the  presumption  arising 
from  the  raere  fact  that  this  will  was  fonnd  after 
testator's  death  among  his  papers,  as  charged  by 
the  Court.  It  was  error,  therefore,  to  have  refused 
the  request  above  set  out.  The  case  will  be  re- 
versed  and   a  new   trial  granted. 
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Parker  v.  Meadows. 
{Nashville.      December  13th,   1887.) 

Landlord  and  Tenant.     Default  of  landlord  as  to  repairs.     Measure 
of  damages.      Tenants  duty. 

Where  a  landlord  contracts  to  furnish  timber  and  pay  the  tenant  to 
make  necessary  repairs  of  fencing  on  the  leased  premises,  and  fails 
to  do  so,  whereby  the  tenant's  crops  are  injured,  and  extraordinary 
expense  incurred ;  the  measure  of  damage  to  which  the  tenant  is 
entitled,  tf  he  could  hare  supplied  the  timber  at  a  trifling  expctiditure  of 
labor  and  money,  is  the  actual  cost  to  the  tenant  of  remedying  the 
landlord's  default,  and  not  the  value  of  the  lost  crops,  or  the  ex- 
pense incurred  in  their  protection.  It  was  the  tenant's  duty  in  such 
case  to  furnish  the  timber  at  the  landlord's  expense,  and  thereby 
avert  loss. 

Case  cited  and  approved:  Fort  v.  Orndorff,  7  Ileis.,  173. 

Same.     Sonic,     Same.     Same. 

Where  a  landlord  contracts  to  build  cross-fences  on  the  leased  prem- 
ises, and  fails  to  do  so,  whereby  the  tenant  sustains  loss ;  the  meas- 
ure of  damages  to  which  the  tenant  is  entitled  for  such  default,  if 
the  fences  could  not  be  supplied  by  the  tenant  at  a  reasonable  expenditurCy 
under  the  circumstances,  would  be  the  difference  between  the  stipu- 
lated rent,  and  the  reasonable  rental  value  of  the  farm  without  the 
fences.  The  tenant  would  be  under  no  obligation,  in  such  case,  to 
build  the  fences. 

Cases  cited  and  approved:  63  N.  Y.,  561 ;  42  Ala.,  275;  13  Wis.,  31 ; 
34Vt.,  81. 

Same.      Tenants  duty  to  avert  loss.     General  rule. 

If  the  tenant  can,  by  a  comparatively  trifling  expenditure,  avert  loss, 
threatened  by  his  landlord's  default  in  making  improvements  and 
repairs  on  the  leased  premises,  he  must  incur  such  expenditure,  and 
himself  make  the  improvements  and  repairs  at  the  landlord's  ex- 
pense ;  but  he  is  not  bound  to  do  so,  if  it  would  require  an  expendi- 
ture which,  under  the  circumstances,  would  be  unreasonable.  The  rea- 
sonableness of  the  required  expenditure  will  be  determined  by  the 
relative  cost  of  the  improvements  or  repaips,  to  the  value  of  thccon- 
tract  and  the  extent  of  the  threatened  injury. 

Cases  cited  and  approved:  63  N.  Y.,  561 ;  42  Ala.,  275;  13  Wis.,  31  ; 
34  Vt.,  8l. 
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4.  Supreme  Court  Practice.     Rn)€rsal  of  Judgis  finding.     Erroneous 
exclusion  of  ei'idntce.      Case  remanded. 

Where  a  judgment,  based  on  the  Circuit  Judge's  finding  of  the  facts, 
is  reversed  for  erroneous  exclusion  of  evidence,  the  case  will  be  re- 
manded for  another  trial. 

(See  Smith  i\  Hubbard,  85  Tenn.,  306,  and  cases  cited.) 


FROM    DAVIDSON. 


Appeal  in  error  from  Circuit  Court  of  Davidson 
County.      Frank   T.  •  Reid,  J. 

A.  G.  Merritt   and  Jno.   D.   Bribn   for  Parker. 

Whitman  &  Gamble  and  George  B.  Guild  for 
Meadows. 

Folkes,  J.  The  plaintift*  leased  from  the  de- 
fendant a  farm  of  one  hundred  and  seven  acres 
for  a  period  of  five  years,  commencing  on  January 
Ist,  1881.  The  rent  stipulated  in  the  lease  was 
three  hundred  dollars  per  annum,  for  which  notes 
were  given.  The  lessor,  by  the  terms  of  the  lease, 
was  "  to  build  or  have  built  two  cross  fences,  and 
to  cover  or  have  covered  the  dwelling-house  during 
the  year  1881."  He  was  also  "to  furnish  timber 
for  rails  to  keep  old  fences  in  repair,  and  to  pay 
Parker  for  any  new  rails  made  and  put  up  neces- 
sary  for  repairs." 

This    suit   was    brought    by   the    plaintiff'   to    re- 
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cover  damages  for  the  failure  of  the  defendant  to 
build  the  new  cross  fences,  and  for  the  refusal  or 
neglect  to  furnish  timber  for  rails  to  keep  old 
fences  in  repair. 

The  cause  was  instituted  before  a  magistrate, 
resulting  in  a  judgment  in  favor  of  plaintiff  for 
three  hundred  dollars,  and  was  by  the  defendant 
appealed  to  the  Circuit  Court,  where  it  was  tried 
by  the  judge  without  a  jury.  There  was  a  judg- 
ment in  favor  of  plaintiff  for  fifty  dollars,  and  the 
plaintiff   has  appealed  in   error  to  this   Court. 

At  the  trial  the  plaintiff'  produced  an  itemized 
bill  of  damages,  amounting  in  the  aggregate  to 
several  hundred  dollars,  in  which  were  embraced 
claims  for  injury  by  stock  inflicted  upon  growing 
crops  at  different  times  during  the  lease,  for  loss 
of  pasturage,  destruction  of  grasses,  cost  of  driv- 
ing out  depredating  stock,  and  of  the  effort  to^ 
keep  same  out. 

While  the  plaintiff'  was  upon  the  stand,  and  had 
testified  to  the  failure  of  defendant  to  comply  with 
the  stipulations  above  quoted,  after  repeated  de- 
mands upon  him  to  do  so,  and  repeated  promises 
to  build  and  repair,  he  was  in  the  act  of  proving 
the  sundry  items  in  his  account  of  damages,  when 
he  was  interrupted  by  the  Court  stating  that  "the 
damages  claimed  would  be  disallowed,  and  that  the 
proof  of  damages  would  be  confined  to  what  it 
would  have  cost  to  build  the  cross  fences  and  re- 
pair the  old  fences  and  what  said  improvements 
would   have  been   worth   to   defendant  after  plaintiff' 
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left  the  place;  that  is,  he  would  charge  the  defend- 
ant with  what  it  would  have  co8t  him  to  have 
built  and  rei)aired  said  fences,  and  then  credit  him 
with  what  they  would  have  been  worth  after  the 
plaintifi*  left  the  farm  at  the  expiration  of  the 
lease." 

The  proof  was  thereafter  confined  to  that  view 
of  the  case,  resulting  in  the  judgment  as  stated. 
Having  reserved  exceptions  to  the  action  of  the 
Court,  and  his  motion  for  a  new  trial  being  over- 
ruled, the  plaintiif  now  assigns  as  error  the  rule 
of  damages  adopted  by  the  Court,  as  above   stated. 

It  is  impossible  to  lay  down  any  inflexible  rule 
for  the  measure  of  damages,  whether  in  breaches 
of  contract  or  for  torts,  that  would  be  just  in  its 
application  to  all  cases.  Each  case  has  rather  to 
be  decided  upon  the  peculiar  aspect  of  the  facta 
and  circumstances  attending  it,  regard  being  had 
always  to  certain  fundamental  principles  that  are 
well  recognized.  For  instance,  that  compensation 
is  the  measure  where  it  can  be  applied;  that  the 
plaintift'  must  not  aggravate  damages  by  inactivity 
where  reasonable  eftbrt  and  expenditure  would  pre- 
vent or  diminish  the  extent  of  the  injury;  that 
the  field  of  remote  or  speculative  damages  must 
not  be  entered  upon;  that  the  wrong-doer  must 
not  be  permitted  to  make  profit  out  of  his  wrong; 
and  others  that  are  familiar  to  the  law  bearing  on 
the   subject. 

Simple  and  familiar  as  are  the  general  principles 
adverted  to,   their  application  to   special   cases   often 
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presents  serions  and  perplexing  dilRculties.  Let  us 
endeavor  to  determine  the  rights  of  the  parties  to 
this  suit  by  some  of  these  principles.  In  the  first 
place,  it  is  clear  that  the  plaintiff  is  not  entitled 
to  recover  for  the  injury  to  his  crops  occasioned 
by  the  failure  of  defendant  to  furnish  timber  Tor 
the  rails  necessary  to  repair  the  old  fences,  for  the 
reason  tliat  the  terms  of  the  lease  show  tliat  the 
tenant  was  to  make  and  put  up  such  rkils,  to  be 
paid  therefor  by  the  landlord,  thus  leaving  the  land- 
lord delinquent  only  in  the  matter  of  furnishing 
timber  necessary  for  that  purpose,  while  the  proof 
shows  that  to  have  furnished  the  timl)er  or  the 
rails  would  have  entailed  but  a  trifling  expenditure 
of  labor  and  money  on  the  part  of  the  tenant. 
IJe  will  not  be  permitted  to  sit  idly  by  and  see 
his  crops  depredated  upon  month  after  month  and 
year  after  year,  and  then  recover  their  value  from 
his  landlord,  when  so  small  an  endeavor  would 
have  prevented  it,  he  being  secure  in  a  right  to 
recover  of  the  landlord  the  cost  of  labor  and  ma- 
terial  expended. 

In  this  respect  it  is  very  like  the  case  of  Fort 
V.  Orndoff^  7  Ileis.,  173,  where  the  landlord  cov- 
enanted to  repair  a  mill-dam,  and  that  if  he  failed 
the  tenant  might  do  so.  The  landlord  not  repair- 
ing, the  tenant,  after  allowing  the  mill  to  remain 
idle  for  quite  awhile,  sued  the  landlord  for  injury 
to  the  machinery  caused  by  its  inactivity,  and  for 
the  loss  of  the  profitable  trade  of  the  mill.  This 
Court  held   that   it  was  the   duty  .of   the  tenant  to 


186  NASHVILLE : 


Parker  v.  Meadows. 


/ 


have  repaired  the  dwn,  and  that  he  might  have 
recovered  from   the   landlord  the   cost  thereof. 

It  is  manifest,  however,  that  this  rule  should 
not  he  applied  to  the  case  at  bar  so  far  as  it  re- 
lates to  the  two  new  cross  fences  which  the  defend- 
ant contracted  to  build,  for  the  reason  that  the 
cofit  of  the  same,  as  shown  by  the  proof,  was  too 
great,  when  compared  with  the  value  and  benefit 
of  the  contract,  to  justify  the  imposition  of  this 
burden  upon  the  tenant.  It  is  unquestionably  true 
that  the  tenant  might,  at  his  option,  have  built 
the  new  cross  fences,  and  that  he  would  have  had 
the  right  to  recover  the  cost  of  such  building, 
either  by  way  of  recoupment  of  the  rent,  or,  by 
paying  the  rent,  have  had '  his  independent  action 
therefor.  But,  as  we  have  said,  he  was  not  bound 
to  take  upon  himself  such  a  heavy  outlay  of  labor 
or  money. 

This  duty  to  prevent  and  lessen  the  loss  aris- 
ing from  another's  breach  of  his  contract  only  ap- 
plies where  it  can  be  accomplished  by  reasonable 
expenditure  of  labor  or  money,  the  Court  deter- 
mining in  each  case  what  is  a  reasonable  expend- 
iture, regard  being  had  to  the  relative  cost,  and 
the  extent  of  the  injury,  and  value  of  the  con- 
tract; and,  where  deemed  unreasonable,  the  law 
will  not  cast  upon  the  tenant  the  responsibility 
and  burden  of  repairs  which  the  landlord  had 
bound  himself  to  make.  Hexter  v.  KiioXy  63  N. 
Y.,  561;  Martin  v.  Ilill,  42  Ala.,  275;  Hha-kley  v. 
Becktrith,   13   Wis.,   31. 
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If  the  landlord  prevents  the  tenant  from  mak- 
ing the  repairs  by  repeated  promises  to  make  them 
himself— that  is,  if  the  tenant  in  good  faith  de- 
lays to  make  them  himself  for  that  reason — he  is 
not  prejudiced  in  his  claim  to  such  damages  as 
he  may  sufter  from  the  continuance  of  the  want 
of   repairs,   even   in    a    case  where,   under    the    rule 

» 

already  announced,  he  would  otherwise  be  required 
to  make  them  himself.  Keyes  v.  Western  Nf.  State 
Company^   84  Vt.,   81. 

Do  the  general  rules  already  referred  to — indeed, 
does  any  rule — justify  the  measure  of  damages 
adopted  by  the  trial  Judge  in  this  case?  We 
think   not. 

It  seeks  to  leave  the  *  defendant,  who  has  violated 
his  duty,  as  near  as  may  be  where  he  would  be 
had  he  performed  it;  but  it  falls  far  short  of  ac- 
cording to  the  plaintiff,  who,  so  far  as  the  new 
cross  fences  are  concerned,  is  without  fault,  the 
compensation  that  he  is  entitled  to.  The  value  of 
the  cross  .fences,  as  estimated  by  their  cost,  was 
not  the  subject  of  his  contract,  but  their  value  to 
the  fariYij  as  a  farm,  for  the  purposes  for  which 
it  was  to   be   used. 

He  contracted  for  the  use  and  occupation  of  the 
farm,  with  two  cross  fences.  Failing  to  get  this, 
he  should,  at  most,  only  be  required  to  pay  rent 
for  such  farm  as  he  did  get.  But,  having  paid 
his  rent  notes,  he  should,  in  this  action  for  a 
breach  of  the  contract,  be  allowed  to  recover  the 
difference    between    the    rental    value    of    the    farm 
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without  the  cross  fences  and  the  rental  value  as 
stipulated  in  the  contract.  3  Sutherland  on  Dam- 
ages,  1G6-1G8,   and   cases   there   cited. 

We  do  not  wish  to  be  understood  as  intimating 
that  there  are  not  cases  where  the  failure  of  the 
landlord  to  repair,  where  he  has  contracted  so  to 
do,  may  not  render  him  liable  for  injury  to  crops 
or  other  property  of  the  tenant,  even  to  the  point 
of  special  and  consequential  damages  that  are  not 
remote,  and  are  shown  with  sufficient  certainty, 
the  well  established  general  principles  being  equal 
to  the  emergencies  of  particular  cases,  though  often 
difficult    of   application. 

Plaintiff's  assignment  of  error  is  sustained,  and 
judgment   reversed. 

But  as  the  action  of  the  trial  Judge  prevented 
the  introduction  of  proof  upon  the  rental  value  of 
the  farm  without  the  cross  lences,  we  cannot,  upou 
the  record  as  it  is  presented,  render  such  judg- 
ment as  the  Circuit  Court  should  have  rendered, 
as  is  our  practice  where  the  cause  is  tried  with- 
out a  jury.  The  case  will,  therefore,  be  remanded 
for  a  new  trial   in   accordance   with   this  opinion. 
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Kempe   V.  Bader. 
{Nashcillc.      December  13tli,   1887.) 

1.  Statute  of  Limitations.     Of  another  State.    Code,  I34S0  (M.  dr*  F.), 

construed, 

A  suit  brought  in  this  State  upon  a  cause  of  action  accruing  in,  and 
between  citizens  of,  another  State  cannot  be  defeated  by  a  plea  of 
the  statute  of  limitations  of  that  State,  unless  the  bar  of  the  statute 
became  complete  during  the  debtor's  residence  in  such  Slate. 

Code  cited :  g  3480  (M.  &  V.)  ;  §  2783  (T.  &  S.) 

(See  Bagwell  v.  McTighe,  85  Tenn.,  616.) 

2.  Same.      Suspension,      Debtor's   temporary   absence  from    State,       Code^ 

\345^  (J/.  <Sr»  F.),  construed. 

Temporary  absence  of  a  resident  debtor  from  this  State,  after  a  cause 
of  action  has  accrued  against  him,  suspends,  during  its  continuance, 
the  running  of  the  statutes  of  limitation  in  his  favoi    under  \  3458 
(M.  &V.)Code. 
Code  cited  :  \  3458  (M.  &  V.) ;  \  2762^  (T.  &  S.) 
Case  cited  and  approved:  Carlin  v,  Wallace,  13  Lea,  571. 

3.  Same.     Same,     Suspending  act  applies  to  non-residents. 

The  statute  of  this  State  (Code  (M.  &  V.),  §3458),  providing  for  sus- 
pension of  the  running  of  our  statutes  of  limitation  during  the  debt- 
or's absence  from,  or  residence  out  of,  the  State,  after  the  right  of 
action  has  accrued  against  him,  applies  to  causes  of  action  accruing 
in,  and  between  citizens  of,  another  State  when  sued  on  in  the  Courts 
of  this  State. 

Code  cited:  g  3458  (M.  &  V.) ;  §  2762/^  (T.  &  S.) 

Cases  cited  and  approved :  Ridge  v,  Cowley,  6  Lea,  166 ;  Carlin  7'.  Wal- 
lace, 13  Lea,  571 ;  3  Johns.  Rep.,  263;  12  Nebraska,  471. 

Cited  and  overruled:  Barbour  v,  Erwin,  14  Lea,  721. 


FROM     DAVIDSON. 


Appeal    in    error    from   Circuit    Court    of   David- 
son County.      Frank  T.   Reid,  J. 


^■M 
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PiLCHER  &   Weaver  for   Kempe. 

John   Huhm   and   T.   A.   Kercheval   for   Bader. 

LuRTON,  J.  This  18  an  action  at  law  for  the 
collection  of  two  notes  made  in  the  State  of  Mis- 
souri, both  payor  and  payee  being  residents  of  that 
State  at  inception  of  the  contract  and  for  several 
years  thereafter.  The  payor,  Bader,  is  now  a  res- 
ident of  this  State,  while  the  payee,  Kempe,  is 
still  a  resident  of  Missouri.  The  first  note  is 
dated  February  2l8t,  1872,  and  is  payable  one  day 
after  date.  The  second  is  dated  June  23d,  1875, 
and  is  payable  six  months  after  date.  The  defend- 
ant pleads  in  bar  of  the  action  the  statute  of 
Missouri  of  ten  years  and  the  statute  of  Tennessee 
of  six  years.  The  judgment  below  was  in  favor 
of  defendant,   and   plaintiff  appealed. 

First,  does  the  statute  of  Missouri  bar  an  action 
in  this  State  ?  The  well-settled  rule  of  law  is  that 
debts  not  limited  in  respect  to  place  of  payment 
have  no  locuSj  but  accompany  the  creditor  every- 
where, and  authorize  a  demand  upon  the  debtor 
wherever  he  may  be  found.  It  is  equally  familiar 
law  that  limitation  and  prescription  are  applied  only 
according  to  the  law  of  the  forum,  and  the  limi- 
tation imposed  by  the  law  of  the  place  of  contract 
will  not  interpose  a  bar  to  a  suit  within  another 
jurisdiction,  unless  by  legislative  enactment  the  courts 
are  required  to  give  effect  to  the  foreign  bar. 
This   State  is  one  of  the   few  which  have  provided 
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for  a  defense  arising  under  the  limitation  laws  of 
other  States.  By  Section  348jO,  new  Code,  it  is 
provided:  "Where  the  statute  of  limitations  of  an- 
other State  or  government  has  created  a  bar  to  an 
action  upon  a  cause  accruing  therein  whilst  the 
party  to  be  charged  was  a  resident  in  such  State 
or  under  such  government,  the  bar  is  equally  ef- 
fectual in  this  State."  Does  the  defendant  bring 
himself  within  the  protection  of  this  section  ?  The 
proof  shows  that  he  left  the  State  of  Missouri  in 
1877  and  came  to  this  State,  and  that  he  has  not 
resided  in  that  State  since  that  date.  When  he 
left  the  State  of  Missouri,  the  statute  of  that  State 
had  not,  in  the  language  of  our  Code,  "created  a 
bar"  upon  a  "cause  accruing  therein  whilst  the 
party  to  be  charged  was  a  resident  of  such  State." 
This  is  the  plain  meaning  of  our  statute,  and 
hence  the  limitation  applicable  under  the  law  of 
Missouri  is  not  available  to  him  here,  the  "bar" 
which  he  relies  upon  not  having  been  created 
whilst  he  was   a  resident  of   that   State. 

The  next  question  is  as  to  whether  the  Tennes- 
see statute  of  six  years  has  barred  this  suit.  The 
notes  have  been  due  more  than  six  years,  and, 
prima  faciCj  this  defense  is  good.  But  to  this  the 
plaintift'  replies  Section  3458,  new  Code,  which 
saves  the  bar  in  certain  cases.  This  Section  is 
from   the   Act  of   1865,   and   is   as   follows : 

"If  at  any  time  any  cause  of  action  shall  ac- 
crue against  any  person  who  shall  be  out  of  this 
State,    the    action    may    be    commenced    within    the 
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time  limited  therefor  after  such  person  shall  have 
come  into  the  State;  and,  after  any  cause  of  action 
shall  have  accrued,  if  the  person  against  whom  it 
has  accrued  shall  be  absent  from  or  reside  out  of 
the  State,  the  time  of  his  absence  or  residence  out 
of  the  State  shall  not  be  taken  as  any  part  of  the 
time   limited   for  the   commencement  of.  the   action." 

The  defendant,  after  his  removal  to  this  State, 
is  shown  to  have  been  absent  from  the  State  from 
July,  1878,  to  November,  1879.  This  absence, 
though  intended  to  be  but  a  temporary  absence 
and  with  intent  to  return,  is  nevertheless  an  ab- 
scnce  from  the  State  within  the  meaning  of  the 
latter  clause   of   this   section. 

But  it  is  very  earnestly  insisted  that  neither 
clause  of  this  section  is  applicable,  inasmuch  as 
both  parties  were  non-residents  at  the  time  the 
right  of  action  accrued,  and  that  the  plaintiiF  still 
is  a  non-resident.  Conflicting  constructions  have 
been  put  upon  this  act,  and  we  are  called  upon 
to  determine  which  is  the  true  one.  Defendant 
relies  upon  the  case  of  Barbour  v.  Erwin,  14  Lea, 
721,  as  sustaining  his  contention,  while  the  plaintiff 
relies  upon  the  earlier  cases  of  Ridge  v.  Cowley^ 
6  Lea,  1G6,  and  Carlin  v.  Wallace,  13  Lea,  571. 
The  latest  opinion,  that  of  Barbour  v.  Erwin,  in 
no    way    refers    to    either  of   the    earlier    cases,   and 

we   cannot  think  it  was   intended  to  overrule  them. 

* 

Deaderick,  G.  J.,  in  delivering  the  opinion  in  the 
case  last  referred  to,  said,  concerning  the  construc- 
tion  of   the  section   under  consideration: 
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"We  think  that  section  was  intended  to  apply 
to  citizens  of  the  State  who  have  left  the  State 
temporarily,  and  not  to  persons  who  had  never 
been  citizens  or  residents  therein.  Otherwise,  Sec- 
tion 3480,  which  declares  an  action  barred  in  an- 
other State  shall  be  barred  here,  would  be  nuga- 
tory, and,  upon  the  construction  contended  for,  a 
creditor  might  live  beside  his  debtor  for  twenty 
years  with  an  account  or  note  upon  him,  and  if 
the  latter  visited  this  State  he  might  be  sued  and 
recovery  had,  although  in  their  own  State  the  claim 
might  be  more  than   thrice  barred." 

This  apprehended  conflict,  by  which  Section  3480 
is  to  be  destroyed,  does  not,  in  our  judgment,  exist. 
The  case  he  puts  could  not  occur  unless  the  de- 
fendant failed  to  rely  upon  the  bar  created  in  the 
State  of  his  residence  as  a  defense.  If  he  should 
plead  such  bar,  it  would  be  no  answer  to  rely 
upon  the  section  now  under  consideration.  There 
is  no  necessary  conflict  whatever.  If  such  a  bar 
had  accrued  in  the  State  where  the  right  of  ac- 
tion accrued,  and  whilst  the  defendant  Was  a  res- 
ident  of   such    State,   it  would    be    a    complete    de- 

• 

fense;  but  if  no  such  bar  had  been  created  while 
such  resident,  then  he  can  alone  rely  upon  the 
local  prescription,  and  the  effectiveness  of  that  will 
depend  upon  the  length  of  his  residence  in  this 
State.  While  the  case  of  Barbour  v.  Enoin  dif- 
fered in  its  facts  from  the  two  earlier  cases,  in 
that  the  plaintiflF  as  well  as  the  defendant  was  a 
non-resident    at    the    time    the    right  of   action   ac- 

14 
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«  

crued,  while  in  the  other  cases  the  plaintiff  was  a 
resident,  yet  in  none  of  the  eases  is  any  weight 
attached  to  the  fact  of  the  residence  of  the  plaint- 
iff. In  the  earlier  cases,  as  well  as  in  the  last 
case,  the  principal  thing  considered  was  as  to  the 
residence   of   the   defendant. 

In  the'  case  of  CarVin  v.  Walla(^e^  Judge  Turney, 
speaking  for  a  unanimous  Court  as  to  the  meaning 
of  this  section,  said:  "The  terms  are  broad  and 
comprehensive,  and  embrace  those  persons  who  are 
temporarily  absent  as  well  as  those  who  are  non- 
residents, and  make  no  difference  between  those 
who  are  non-residents  of  the  State  by  removal 
therefrom   and   those   who   have   always   been   so." 

Judge  Cooper,  in  delivering  the  opinion  of  the 
Court  in  the  earliest  case  construing  this  statute, 
said:  "The  language  of  the  section,  taken  literally, 
would  apply  to  any  person  against  whom  a  right 
of  action  might  accrue,  without  reference  to  his 
residence  or  citizenship  when  the  contract  was  en- 
tered into."      6   Lea,   166. 

Is  there  any  reason  which  would  limit  the  scope 
of  this  act  to  contracts  with  residents  of  this  State, 
which  would  not  equally  apply  to  limit  its  scope 
and  effect  to  defendants  temporarily  removed?  We 
think  not.  There  is  as  little  reference  in  the  act 
to  the  residence  of  the  plaintiff'  as  there  is  to  the 
residence  of  the  defendant.  The  act,  upon  its  face, 
applies  to  "any  cause  of  action,"  without  regard  to 
where  it  arose  or  to  where  the  residence  of  either 
plaintiff  or   defendant  was   at  the   time   the  contract 
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was  made  or  right  of  action  accrued.  To  construe 
the  act  as  limited  to  contracts  with  residents  of 
this  State  would  be  a  strained  and  narrow  construc- 
tion. It  would  require  us  to  add  to  the  broad 
scope  of  the  act  applying  to  "any  cause  of  action" 
the  limiting  words  "in  favor  of  one  resident  in 
this  State  at  time  action  accrued,"  or  "at  time  ac- 
tion brought."  Which  would  be  the  more  reason- 
able  limitation  it   is   hard   to   say. 

If  the  action  was  not  barred  by  the  law  of  the 
place  of  the  contract  or  residence  of  defendant,  we 
see  no  reason,  in  justice  or  policy,  why  we  shall 
so  construe  this  act  as  to  limit  this  saving  of  the 
statute  to  our  own  citizens,  the  Legislature  having 
declared  no  such  purpose.  This  construction,  while 
in  accord  with  what  we  regard  as  the  plain  and 
obvious  meaning  of  the  section,  is  likewise  in  ac- 
cord with  the  construction  of  similar  acts  by  the 
courts  of  other  States.  In  a  well-considered  case 
arising  in  New  York  under  a  statute  which  saved 
the  operation  of  the  statute  "if  the  party  shall  be 
out  of  the  State"  at  the  time  the  cause  of  action 
arose  and  "until  afttr  the.  retum^^  of  the  defendant. 
Justice  Kent  held  that  it  applied  to  all  persons, 
resident  or  non-resident,  plaintiffs  and  defendants. 
He   said   concerning  the  residence  of  the  defendant: 

"Whether  the  defendant  be  a  resident  of  this 
State,  and  only  absent  for  a  time,  or  whether  he 
resides  altogether  out  of  the  State,  is  immaterial. 
He  is  equally  within  the  proviso.  If  the  cause  of 
action    arose    out    of   the    State,    it    is    sufficient    to 
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save  the  statute  from  running  in  favor  of  the  party 
to  be  charged  until  he  comes  within  our  jurisdic- 
tion. This  has  been  the  uniform  construction  of 
the  English  statutes,  which  also  speak  of  the  re- 
turn from  beyond  seas  of  the  party  so  absent.  The 
word  "return"  has  never  been  construed  to  confine 
the  proviso  to  Englishmen  who  went  abroad  occa- 
sionally. The  exception  has  been  considered  as  gen- 
eral, and  extending  equally  to  foreigners  who  re- 
side always  abroad."  Raggles  v.  Keeler,  3  John's 
Rep.,   263. 

The  plaintiff  in  this  case  was  a  non-resident  at 
the  time  the  contract  was  made  and  the  action  ac- 
crued, both  parties  then  residing  in  Connecticut. 
This  case  is  much  stronger  than  the  one  at  bar, 
in  that  our  statute  does  not  speak  of  the  defend- 
ant's return  into  the  State.  In  the  case  of  Hart- 
ley V.  Crawford^  under  a  statute  identical  with  ours 
and  a  state  of  facts  identical  with  those  under  con- 
sideration, it  was  contended  that  the  statute  was 
alone  applicable  to  residents,  the  plaintiff  being  a 
non-resident.      The   Court   said   that — 

"To  hold  the  act  applied  only  to  causes  of  ac- 
tion accruing  in  this  State,  or  in  behalf  of  one  of 
our  citizens,  would  be  exceedingly  forced,  and  en- 
tirely unsupported,  as  we  think,  by  reason  or  au- 
thority. The  language  of  the  statute  is  general, 
and  applies  to  all  personal  causes  of  action  to  which 
a  bar  is  provided  in  the  preceding  sections.  If  the 
Legislature  had  intended  that  Section  20  should  only 
apply   to   causes   of   action   arising    in   this    State   or 
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in  favor  of  our  citizens,  it  is  not  at  all  likely  that 
language  of  so  general  import  would  have  been 
used."     12   Nebraska,   471. 

This  broad  construction  has  been  given  to  stat- 
utes of  other  States  similar  in  character  in  cases 
too  numerous  to  cite.  The  curious  may  see  them 
cited  in  Wood  upon  Limitations,  Section  245  and 
notes.  We  have  been  cited  to  no  authority,  and 
have  been  unable  to  discover  any, .  which  would 
justify   the  narrow   construction   contended   for. 

The  case  of  Barbour  v*.  Ervnn  being  in  conflict 
with  two  well-considered  cases,  and  being  otherwise 
unsatisfactory,  is  overruled  in  so  far  as  it  is  in 
conflict   with  the   opinion  here  expressed. 

The  time  during  which  defendant  was  absent 
from  the  State,  after  the  statute  of  this  State  had 
begun  running  in  his  favor,  being  deducted,  the 
statute  has  not  completed  the  bar,  and  the  plea  of 
the  Tennessee  statute  is   therefore   unsustained. 

The  judgments  in  the  two  cases  heard  together 
will  be  reversed,  and  plaintiiF  will  recover  judg- 
ments here,  the  causes  having  been  heard  by  the 
Circuit  Judge  without  a   jury. 
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'^p*®*,       Smitha   v.  Louisville  &  Nashville   Railroad   Co. 


{Nashville.      December  15th,   1887.) 

CoMMUN  Carrier.      Contract  for  shipimni  of  live  stock.      Void  for  uncer- 
tainty and  unreasonableness. 

A  contract,  whereby  a  shipper  of  live  stock  agrees  that,  as  a  condition 
precedent  to  his  right  to  recover  of  a  common  carrier  for  negligent  in- 
juries of  his  stock  by  the  carrier,  he  will  give  written  notice  of' his 
claim  to  sonu  officer  q{  the  carrier,  or  its  nearest  station  agent,  before 
said  stock  is  rertioz'ed  from  its  place  of  destination  or  of  delivery  to  tfu 
shipper ,  arid  before  it  is  mingled  with  other  stock ,  is  void  for  uncertainty 
as  to  the  person  to  whom  the  notice  should  be  given,  and  because  it 
is  an  attempt  to  protect  the  carrier  from  liability  for  losses  caused  by 
its  own  fault,  by  imposing  an  unreasonable  and  difficult  duty  on  the 
shipper  as  a  condition  precedent  to  his  right  to  recover. 


FROM    DAVIDSON. 


Appeal  in  error  from  the  Circuit  Court  of  Da- 
vidson  County.      Frank  T.   Heid,  J. 

Action  for  damages  brought  by  a  shipper  -of 
live  stock  against  a  common  carrier  for  alleged 
negligent  injuries  of  the  stock  by  the  carrier. 
Judgment   for   defendant  below.      Plaintiff'  appealed. 

Allen  &  Covington  and  Thos.  J.  Freeman  for 
Smitha. 

Smith  &  Allison  for  Railroad   Co. 
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TuRNBY,  C.  J.  This  action  was  brought  to  re- 
cover damages  for  injuring  stock  shipped  from  Nash- 
ville  to   Vicksburg   over  several   lines  of   way. 

There  is  proof  tending  to  show  the  injury  was 
the  result  of  the  negligence  of  the  defendant's 
agents,  and  change  of  cars  in  violation  of  the 
contract.  The  last  clause  of  the  contract  is:  "And 
for  the  consideration  before  mentioned,  said  party 
of  the  second  part  farther  agrees  that,  as  a  condi- 
tion precedent  to  his  right  to  recover  any  damages 
for  loss  or -injury  to  said  stock,  he  will  give  notice, 
in  writing,  of  his  claim  thereof  to  some  officer  of 
said  party  of  the  first  part,  or  its  nearest  station 
agent,  before  said  stock  is  removed  from  the  place 
of  destination  above  mentioned,  or  from  the  place 
of  delivery  of  the  same  to  said  party  of  the  sec- 
ond part,  and  before  said  stock  is  mingled  with 
other  stock." 

The  Court  charged:  "A  failure  to  give  notice 
was  fatal  to  plaintiff's  right  of  recovery;  that  the 
notice,  though  not  reduced  to  writing,  would  be 
sufficient.'* 

This  is  error.  The  stipulation  is  uncertain  and 
ambiguous.  There  is  nothing  by  which  it  can  be 
ascertained  who  is  an  officer,  or  what  degree  of 
agency,  or  what  relationship  any  individual  must 
bear  to  the  corporation  to  be  one  of  its  officers, 
or  make  his  position  an  office  of  the  company. 
It  does  not  give  the  name  of  the  nearest  station, 
or  use  such  language  as  by  reasonable  construction 
will    designate  a    single    agent  to   whom    the  notice 
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shall  be  given,  or  which  is  the  nearest  station  of 
several  in  a  city,  nor  at  what  terminus,  etc.  These 
things  were  known  to  the  corporation,  and  should 
have  been  definitely  set  out  if  they  can  be  en- 
forced  at   all. 

It  is  unreasonable  in  requiring  the  shipper  to 
retain  his  stock  at  the  place  of  destination  or  de- 
livery, and  unmingled  with  other  stock,  until  the 
written   notice   shall   have  been   given. 

It  is  void,  because  it  undertakes  to  protect  the 
carrier  from  loss  occasioned  by  his  own  fault,  by 
imposing  an  unreasonable  and  diflicult  duty  on  the 
shipper  as  a  condition  precedent  to  his  right  to 
suit,  and  that,  too,  when  that  duty  is  to  commu- 
nicate facts  as  well  or  better  understood  by  the 
corporation   than  the  shipper. 

Such  notice  cannot  possibly  serve  any  good  pur- 
pose, and  will  not  be  tolerated  to  entrap.  We  do 
not  mean  to  hold  that  in  no  case  can  a  carrier 
stipulate  for  notice  of  loss  or  injury  if  it  be  rea- 
sonable, definite,  and  certain  in  its  tferms,  pointing 
out  specifically  its  mode  of  execution.  The  question 
does   not   arise. 

Reverse   and  remand. 
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SULZBACHER    BrOS.     l\    BaNK    OP    CHARLESTON. 

{Nashville,      December   15th,   1887.) 

1.  Bills  and  Notes.     Presentment  for  payment.     Acceptor's  doors  closed. 

Notary s  duty. 

Where,  on  presentment  of  a  foreign  bill  of  exchange  iox  payment  at  the 
acceptor's  usual  place  of  business,  within  proper  hours,  the  notary 
finds  the  doors  closed,  he  is  justified — nothing  further  appearing — in 
protesting  the  bill  for  non-payment  without  inquiry  for  the  acceptor 
at  his  residence,  and  without  making  further  effort  to  find  him. 

Cases  cited  and  approved:  35  Penn.,  250;  23  How.  U.  S.,  368. 

Cited  and  distinguished :  Bank  v.  Fowlkes,  2  Sneed,  555. 

2.  Same.     Same.     Same.     Sufficiency  of  notary* s  certificate. 

Hence,  in  an  action  against  the  drawers  of  such  protested  bill,  the  no- 
tary's certificate  that  he  exhibited  the  bill  **at  the  place  of  business 
of  the  acceptors,  and  demanded  payment  of  the  same,  but  found  it 
closed,  and  no  one  there  to  respond  to  demand,  which  was  thereby 
refused;  whereupon,  I  made  out  notice,*' etc.,  etc.,  is  sufficient /rr'wa 
facie  evidence  of  the  dishonor  of  the  bill. 

3.  Same.     Same.     Same.     Evidence  to  impecuh  notary s  certificate.     Suspen- 

sion.    Abandonment. 

In  such  case  the  notary's  certificate  may  be  impeached  by  satisfactory 
evidence  that  at  the  time  of  the  demand  the  acceptor  had  perma- 
nently abandoned  or  removed  from  his  usual  place  of  business;  but 
evidence  showing  a  suspension  of  business  merely,  without  perma- 
nent removal  or  abandonment,  is  not  sufficient  to  invalidate  the  no- 
tary's certificate. 


FROM    DAVIDSON. 


Appeal  in   error  from  Circuit  Court   of  Davidson 
County.      Frank  T.   Rbid,  J. 
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The  Bank  of  Charleston,  S.  C,  the  holder  for 
value  of  a  bill  of  exchange  drawn  by  Sulzbacher 
Bros.,  of  Nashville,  Tenn.,  upon  Keller  &  Rushing, 
of  Charleston,  S.  C,  brought  suit  thereon  against 
said  drawers  after  it  had  been  protested  for  non- 
payment, and   recovered  judgment.      The   defendants 

appealed. 

» 

N.   D.  M ALONE   for   Sulzbacher  Bros.       * 
CoLYAR,   Marks  &   Childress  for  Bank. 

FoLKBS,  J.  This  is  a  suit  brought  in  the  Cir- 
cuit Court  of  Davidson  County  by  the  bank,  as 
the  holders  for  value  in  due  course  of  trade  of  a 
draft  or  bill  of  exchange  drawn  by  the  plaintiffs 
in  error,  at  Nashville,  on  December  2d,  1882,  for 
J892.95,  payable  thirty  days  after  date  to  the  order 
of  the  drawers,  addressed  to  Keller  &  Rushing, 
Charleston,  S.  C,  indorsed  by  Sulzbacher  Bros.,  and 
accepted   by   Keller   &   Rushing. 

The  draft  was  drawn  to  cover  the  amount  of  a 
bill  of  goods  sold  by  the  drawers  to  the  acceptors, 
and  was  by  the  bank  discounted  for  the  benefit  of 
the  drawers.  The  paper,  not  being  paid  at  matu- 
rity,  was   protested. 

The  question  which  we  are  to  consider  is  as  to 
the  sufficiency  of  the  notarial  certificate  with  ref- 
erence to  the  demand  for  payment.  The  following 
is  a  copy  of  so  much  of  the  certificate  as  is  nec- 
essary  to   be   noticed :  • 
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*  *  *  "I,  Haywood  Thayer,  notary  pub- 
lic, *  *  *  exhibited  the  original  draft 
*  *  *  at  the  place  of  business  of  Keller 
&  Rushing,  the  acceptors,  and  demanded  payment 
of  the  same,  but  found  it  closed,  and  no  one  there 
to  respond  to  demand,  which  was  thereby  refused; 
whereupon   I  made   out  notice,"   etc.,   etc. 

The  contention  on  behalf  of  the  plaintiff'  in 
error  is  that  it  was  necessary  for  the  notary,  upon 
finding  the  place  of  business  of  the  acceptors  closed, 
to  have  gone  to  their  residence,  or  to  have  made 
further  inquiry  and  eflbrt  to  find  them.  Failure 
to   do   this,   it  is   insisted,  discharged   the   drawers. 

Can  this  contention  be  sustained?  We  think 
not.  Being  a  foreign  bill  of  exchange,  the  pro- 
test must  show  upon  its  face  all  the  facts  neces- 
sary by  the  law-merchant  to  charge  the  drawer  and 
indorsers.  And  while  the  protest  is  not  conclusive, 
but  only  evidence  of  such  facts  as  are  proper  to 
be  stated  in  it,  it  may  always  be  rebutted  by  other 
evidence  showing  how  the  demand  was  made,  or 
that  proper  diligence   was   not   used  to   make  it. 

With  the  protest  before  us,  and  the  presump- 
tion that  the  notary,  as  a  public  officer,  has  done 
his  duty,  on  the  one  hand,  and  from  the  proof 
oftered  in  rebuttal  on  the  other,  the  inquiry  always 
is,  Has  due  diligence  been  used  by  the  notary,  un- 
der all  the  circumstances,  to  find  the  party  and 
make   the   demand? 

Let  us  apply  this  test  to  the  facts  of  this  case. 
The    language    of   the    certificate    we    have    already 
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fleen.  The  only  proof  in  the  record  which  it  is 
contended  tends  to  rebut  the  presumption  in  favor 
of  the  sufficiency  of  the  notarial  act  is  that  the 
acceptors  had  "suspended,"  and  "had  made  a  sec- 
ond mortgage/'  shortly  before  the  maturity  of  the 
bill.  From  which  it  is  argued  that  their  place  of 
business  had  been  abandoned,  and  that,  if  the  offi- 
cer was  not  required,  ordinarily,  to  go  to  the  res- 
idence when  the  place  of  business  is  temporarily 
closed  or  the  parties  absent,  he  would  have  to  do 
so  when  the  parties  had  ceased  to  have  any  place 
of   business. 

In  the  first  place,  it  is  proper  to  reply  that  the 
proof  does  not  show  that  the  acceptors  had  ceased 
to  have  and  use  a  place  of  business.  There  is 
nothing  to  show  the  character,  nature,  or  extent 
of  their  suspension.  The  only  witness  who  speaks 
on  this  subject  is  a  bank  officer,  who  says  they 
had  "suspended;"  that  the  bank  had  appropriated  . 
a  small  balance  to  their  credit  on  deposit  to  the 
payment  in  part  of  a  debt  due  by  them  to  the 
bank;  and  that  thej^  had  made  a  second  mortgage 
to  secure  an  indorser  on  a  note  held  by  the  bank, 
under  which  property  embraced  therein  was  sold, 
and   proceeds  applied    to   the   payment   of   the   note. 

All  of  this  may  be  perfectly  consistent  with  the 
retention  by  them  of  their  old  place  of  business, 
either  for  the  continuation  of  business  or  in  wind- 
ing up  their  old  business.  Indeed,  the  term  "sus- 
pended," in  the  connection  in  which  it  is  used, 
would  ordinarily  mean  a  suspension  of  payment,  an 
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embarrassed  financial  condition,  but  not  necessarily 
a  cessation  of  business  and  a  removal  from  the  old 
stand. 

Had  the  facts  been  as  now  assumed  in  the  ar- 
gument on  behalf  of  the  drawers,  it  would  have 
been  a  very  easy  matter  for  them  to  have  made 
the  proof,  the  accessibility  and  admissibility  of 
which   is   unquestioned. 

We  are  of  opinion  that,  if  a  party  has  closed, 
in  the  sense  of  an  abandonment  of  his  place  of 
business  at  the  maturity  of  the  paper,  but  has  a 
residence  or  other  place  of  business  in  the  city, 
which  could  be  ascertained  by  reasonable  inquiry, 
a  presentment  at  the  former  place  of  business  would 
not  be   sufficient. 

But  unless  it  is  shown  that  he  has  abandoned 
or  permanently  closed  it,  it  is  his  duty  to  keep 
some  one  there  to  answer  business  demands  during 
business  hours;  and  the  statement  of  the  notary's 
certificate  that  he  called  at  the  place  of  business 
of  the  acceptor  to  make  demand,  is  sufficient;  and 
the  presumption  is  that  the  demand  was  made  in 
business  hours.  Baumgarden  v.  Reeves ^  35  Penn., 
260;     Wiseman   v.    Chiapella^   23   IIow.    U.    S.,   368. 

In  this  latter  case  there  is  a  very  full  and  in- 
structive discussion  of  the  question  by  the  Court, 
in  the   course   of   which   it   is   said: 

"Merchants  usually  register  their  acceptances  in  a 
bill-book,  and  it  cannot  be  presumed  that  they  are 
unmindful  of  the  days  when  they  are  matured. 
Should    their    counting-rooms    be    closed    on     such 
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days,  the  law  will  presume  that  it  has  been  done 
intentionally  to  avoid  payment,  and  on  that  account 
that  further  inquiries  need  not  be  made  for  them 
before   protest   can   be  had   for  non-payment." 

Continuing,,  they   say: 

"Cases  can  be  found,  and  many  of  them,  in 
which  further  inquiry  has  been  deemed  proper,  and 
a  failure  to  make  which  has  been  deemed  want  of 
due  diligence;  but  the  rulings  in  such  case  will  be 
found  to  have  been  made  on  account  of  some  pecu- 
liar fact  in  them  which  does  not  exist  in  this  case." 

To  this  view  the  learned  author  of  Daniel  on 
Negotiable  Instruments,  in  Section  1118,  lends  the 
weight  of  his  opinion,  adding,  however,  that  "  it 
would  be  safer,  perhaps,  to  make  some  further  ef- 
fort to  find  the  payor  when  the  doors  are  found 
closed,  as  the  authorities  are  not  uniform  on  this 
question." 

We  are  content  to  take  the  view  which  holds 
further  eftbrt  unnecessary  as  sound  in .  principle 
and  amply  sustained  by  authority,  and  hold  the 
presentment  at  the  acceptor's  place  of  business  suf- 
ficient where  the  notary  finds  such  place  closed, 
there  being  no  explanation  furnished  as  to  why  it 
was  closed.  It  is  the  duty  of  the  acceptor,  who 
is  the  principal  debtor,  to  provide  for  the  payment 
of  the  bill;  and  if  he  is  not  in  himself,  and  there 
is  no  one  present  to  answer  for  him,  when  the 
holder,  through  the  notary,  calls  at  his  usual  place 
of  business,  the  bill  may  well  be  treated  as  dis- 
honored,  and  protested   for  non-payment. 
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To  SO  adjudge  in  a  case  of  presentment  for  pay- 
ment is  not  to  hold  that  the  same  would  sujBSce  where 
the  presentment  is  for  acceptance.  The  party  is  not 
under  the  same  obligation  to  be  at  his  usual  place 
of  business,  or  to  have  some  one  there  to  repre- 
sent him,  in  the  matter  of  accepting  drafts  gener- 
ally, that  he  is  to  provide  for  payment  of  bills 
already  accepted,  with  the  date  of  their  maturity 
fixed.  Due  diligence  might  well  require  of  the 
notary  further  efforts  to  find  the  party  whose  ac- 
ceptance  is   desired. 

But  it  is  urged  by  counsel  for  the  plaintiffs  in 
error  that  the  case  of  Union  Bank  v.  Fowlkes^  2 
Sneed,   555,   is   authority   for   his   contention   here. 

Without  quoting  the  general  observations  of  the 
learned  Judge,  which,  it  is  said,  warrant  the  ar- 
gument made,  it  is  suflBicient  to  call  attention  to 
the  fact  that  on  page  559  of  the  opinion  Judge 
Caruthers   says : 

"If  the  place  of  business  be  closed  or  discon- 
tinued, what  diligence,  must  be  used,  if  any,  to 
find  the  acceptor  or  his  dwelling,  or  to  ascertain 
that  he  has  none,  or  is  not  himself  in  the  city, 
is  not  a  question  in  the  case,  and  need  not  be 
considered." 

The  judgment  of  the  Circuit  Court,  holding  the 
drawers  liable,  will  be  affirmed,  and  *  the  report  of 
the  Commission  of  Referees  in  all  things  confirmed. 
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{Nashville.      December   15th,   1887.) 


1.  Costs  in  Criminal  Casks.     Staters  iMhtiity  for.     Taxed  to  ftrosecutor. 

Return  of  nulla  bona. 

Costs  of  criminal  proceedings  cannot  be  taxed  to  the  State,  without  ex- 
press statutory  authority  ;  and,  for  want  of  such  authority,  the  costs  of 
a  frivolous  and  malicious  prosecution  for  felony,  taxed  by  a  Justice 
to  the  prosecutor,  on  dismissal  of  the  case,  cannot  afterwards,  on 
return  of  execution  nulla  bona,  be  legally  taxed  and  certified  against 
the  State. 

Code  cited:  gg  6465,  6457.  6458  (M.  &  V.);  §§5585.  5579,  5580  (T. 
&  S.). 

Cases  cited  and  approved:  State  7'.  Womack,  I  Lea,  $$9;  Prince  7'. 
State,  7  Hum.,  137 ;  Tucker  v.  State,  2  Head,  556. 

(See  2  Yer.,  578;  3  Hum.,  13;  and  Code,  §§6433,  5269  (M.  &  V.); 
^^5561,  45"7(T.  &S.). 

« 

2.  Same.     Same.    /udgTfient  and  certified  bill  for  illegal  costs  arc  void. 

Comptroller's  duty, 

A  judgment  against  the  State  for  the  costs  of  a  felony  prosecution, 
which  were  adjudged  in  the  first  instance  against  the  prosecutor,  is 
absolutely  void ;  and  the  Comptroller  should  refuse  to  pay  the  certi- 
fied bill  based  thereon. 

Code  cited :  \\  6442,  6443  (M.  &  V.) ;  gg  5569,  5570  (T.  &  S.). 

Case  cited  and  approved  :  State  v.  Nolan,  8  Lea,  &3. 

(See  Code,  \  238,  sub-sees,  i,  2,  20  (M.  &  V.) ;  \  207,  sub-sees,  i,  2,  20 
(T.  &  S.). 

Case  cited  and  distinguished :  State  7'.  Puckett,  7  Lea,  709. 

(See  Code,  \\  582,  585,  586  (M.  &  V.)  ;  ^§  525,  527,  528  (T.  &  S.). 
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3.  Mandamus.     Comptroller,     Costs  in  criminal  cases.     Void  judgment. 

The  Comptroller  will  not  be  compelled  by  mandamus  to  issue  his  war- 
rant upon  the  State  Treasury  for  a  bill  of  costs  in  a  felony  case,  cer- 
tified upon  an  unauthorized  and  void  judgment  against  the  State. 

Case  cited  and  approved:  State  v,  Nolan,  8  Lea,  663. 


FROM     DAVIDSON. 


Appeal  in  error  from  Circuit  Court  of  Davidson 
County.      W.  K.  McAlistbr,  J. 

Petition  for  writ  of  mandamus  to  compel  the 
Comptroller  to  draw  his  warrant  on  the  State 
Treasury  for  a  certified  bill  of  costs  in  a  felony 
case.  The  costs  involved  accrued,  on  behalf  of 
the  State,  in  the  prosecution  of  one  Cooper,  before 
a  Justice,   for  a  felony. 

This  prosecution  was  dismissed  by  the  Justice, 
as  frivolous  and  malicious,  and  the  prosecutor. 
Click,   taxed   with   all  the   costs. 

After  execution  against  the  prosecutor  for  these 
costs  had  been  returned  nulla  bona,  the  Justice 
filed  all  the  papers  in  the  Circuit  Court,  where 
judgment  was  rendered  against  the  State  for  all 
costs  accruing  on  her  behalf.  This  judgment  re- 
cited the   above  facts,  on   its  face. 

The  Judge  and  Attorney-General  then  certified 
the  bill  of  costs  thus  adjudged  to  the  Comptroller 
for    payment,   which    was    refused.      The    parties    to 

16 
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whom  the  costs  were  due  then  filed  the  petition 
in   this   case   for  mandamus. 

The  defendant  demurred,  on  .  the  ground  that 
there  was  no  authority  of  law  by  which  the  State 
could  be  made  liable  for  costs  of  a  felony  prose- 
cution, adjudged  in  the  first  instance  against  the 
prosecutor;  and  that  the  judgment  of  the  Circuit 
Court  and  the  certified  bill  issued  thereon  wert 
void. 

The  demurrer  was  sustained,  petition  dismissed, 
and   plaintifi'   appealed. 

A.   D.   Marks,   J.   H.   IIolman,   and   Carter 

for  Petitioners. 

Attorney-General   Pickle  for  Pickard. 

LuRTON,   J.      State   not  taxable   with    these   costs. 

First — The  recovery  of  costs  is  given  by  statute, 
and  unless  there  be  some  law  authorizing  it,  the 
Court  cannot  give  costs  against  any  one.  The  State 
cannot  be  taxed  with  costs  of  a  criminal  proceeding 
unless  there  be  express  statutory  authority.  Neither 
implication  or  conjecture  will  justify  it.  Prince  v. 
State,  7  Hum.,  137;  Tucker  v.  State,  2  Head,  556; 
State   V.    Womack,   1   Lea,   559. 

Where  a  prosecution  for  a  felony  has  been  dis- 
missed by  a  Justice,  and  he .  taxes  the  prosecutor 
with  the  costs,  as  authorized  by  Sections  6457  and 
6458,  Code  (M.  &  V.),  there  is  no  authority  after- 
ward,  upon   return   of  nulla  bona,  to  tax  the  State's 
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costs  to  the  State.  Costs  of  criminal  prosecutions 
which  may  be  taxed  to  the  State  are  enumerated 
in  Section  6465,  Code  (M.  &  V.),  and  there  is  no 
authority  under  this  section  or  any  other  to  tax 
the  State  with  costs  where  the  costs  have  been 
taxed  to  the  prosecutor.  The  case  of  the  State  v. 
Womack^   1   Lea,   559,   is   an    authority  in   point. 

Second — The  judgment  against  the  State  in  this 
case  was  unauthorized  by  Sections  6442  and  6443, 
Code  (M.  &  v.).  The  judgment  referred  to  in  the 
latter  section  is  the  original  judgment  taxing  costs 
rendered  against  the  State  under  the  first  four  sub- 
sections of  Section  6465,  Code  (M.  &  V.).  State  v. 
Nolan,   8   Lea,   663. 

The  State  may  not  be  sued,  and  no  judgment 
can  be  rendered  against  the  State  for  criminal  costs 
save  where  expressly  authorized  by  statute.  The 
judgment  must  be  in  pursuance  of  statute.  This 
judgment  on  its  face  shows  that  it  was  rendered 
by  virtue  of  no  statute,  and  it  is  void.  State  v. 
Nolan,  8  Lea,   663. 

The  case  of  the  State  v.  Puckett,  7  Lea,  709,  is 
not  in  point.  The  County  Judge  was  by  statute 
required  to  draw  his  warrant  for  costs  when  a  bill 
of  costs  against  the  county,  properly  examined  and 
certified  by  the  Judge  and  District  Attorney,  is 
presented.  If  he  deem  the  taxation  erroneous,  he 
may  delay  his  warrant,  and  move  a  retaxation ;  but 
he  has  no'  power  to  revise  a  certified  bill  of  costs. 
Code,  §§  582,  585,  and  586.  The  ComptroUer,  on 
the  other  hand,  is   required  to   examine  and  adjust, 
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and  to  draw  bis  warrant  upon  such  adjusted  claim. 
He  cannot  lawfully  pay  a  void  judgment.  The 
Comptroller  must  draw  his  warrant  whenever  the 
claim  is  a  lawful  one  and  authorized  by  statute. 
If  he  refuse,  mandamus  is  the  remedy.  12  Heis., 
613;    8  Lea,   663. 

The  demurrer  to  the  alternative  writ  of  man- 
damus was  properly  sustained.  Judgment  affirmed, 
with   costs. 
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City  of  Nashvillb  v.  Smith. 
{Nashville.     December  17th,   1887.) 

1.  Taxation.     MunidpcU  corporaH(ms,     Implied  exemption^  from  prwiUge 

taXf  of  loater-works  used  exclusively  for  corporation  purposes. 

Municipal  corporations  owning-  and  running  water-works  for  public  or 
corporation  purposes  exclusively ^  and  not  "for  pecuniary  gain  or 
profit,"  are  not  liable  for  the  privilege  tax  imposed  on  **  water  com- 
panies," by  Acts,  1887,  Chapter  i,  Section  4;  although  they  are  not 
expressly  exempted  from  such  tax  by  that,  or  any  other,  statute. 

Cited :  Acts,  1887,  Ch.  i,  §  4,  and  Ch.  2,  §  2 ;  Acts,  1883,  Ch.  105,  §  2, 
and  Ch.  114,  }  17. 

Case  cited  and  approved  :  Nashville  v.  The  Bank,  i  Swan,  270. 

(See  II  Lea,  172;  13  Lea,  721.) 

2.  Same.      Taxpayers'  remedy  against  illegal  claim  for  taxes.     Certiorari 

and  supersedeas. 

A  taxpayer  cannot,  by  certiorari  and  supersedeas^  arrest  the  execution  of 
a  distress  warrant,  valid  on  its  face  and  issued  by  the  .proper  officer, 
for  taxes  claimed  by  the  State ;  but  may  do  so  as  to  taxes  claimed  by 
a  County.  His  remedy,  if  he  conceive  the  State's  claim  illegal,  is  to 
pay  the  taxes  under  protest,  and  sue  for  their  recovery. 

Cited:  Code,  g  926,  928,  931,  etc.  (M.  &  V.) ;  Acts,  1873,  Ch.  44. 

Case  cited  and  approved :  Saunders  v.  Russell,  10  Lea,  293,  299. 


FROM   DAVIDSON. 


Appeal  in   error  from  Circuit  Court  of  Davidson 
County.      W.  K.   McAlister,   J. 
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Lttton  Taylor  for  City  of  Nashville, 
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E.  M.  WooDALL  and  Attorney-General  Picklb 
for   Smith.  * 

Caldwell,  J.  The  Revenue  Act  of  1887  pro- 
vides that  water  companies  in  cities,  taxing  dis- 
tricts, or  towns  of  40,000  inhabitants  or  over,  shall 
pay  to   the   State,  annually,  a   privilege   tax   of  ^600. 

This  case  presents  the  question  of  the  liability 
or  non-liability  of  the  city  of  Nashville  under  that 
•  act  for  a  tax  upon  the  privilege  of  using  and  op- 
erating its   water-works. 

Wm.  T.  Smith,  Clerk  of  the  County  Court  of 
Davidson  County,  being  of  the  opinion  that  such 
liability  existed,  and  the  city  failing  to  take  out 
license,  issued  a  distress  warrant  in  July,  1887,  against 
the  city  for  $1,050,  the  aggregate  tax  for  the  State 
and  county  upon  that  privilege  for  the  current 
year — $600  for  the  State  and  $450  for  the  county 
— as  appeared  by  an  indorsement  upon  the  back 
of   the   warrant. 

The  city,  denying  its  liability,  took  the  matter 
before  the  Circuit  Court  upon  petition  for  certiorari 
and   supersedeas. 

The  petition  was  dismissed,  on  motion,  and  the 
city  has   appealed   in   error   to   this    Court. 

The  present  government  of  the  city  was  organ- 
ized, and  its  functions  are  now  exercised,  under 
Chapter  114  of  the  Acts  of  1883.  In  the  seven- 
teenth Section  the  powers  of  the  Mayor  and  City 
Council  are  enumerated  in  thirty-six  subsections, 
the   eighth   of   which   is   in   these   words: 
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"To  provide  the  city  with  water  by  water-works, 

• 

within  or  beyond  the  bouiidaries  of  the  city,  and 
to  provide  for  the  prevention  x  and  extinguishment  of 
fires,   and^  organize  and  establish   fire   companies." 

The  petition  alleges  the  construction  and  main- 
tenance of  water-works  by  the  city,  in  its  corpo- 
rate capacity,  for  the  public  good,  and  not  as  a 
private   enterprise   for  pecuniary  gain   or  profit. 

Upon  these  grounds  the  city  denies  its  liability, 
and  seeks  to   restrain   the   collection   of   the  tax. 

Though  the  right  to  own  and  use  water-works 
is  conferred  by  the  language  we  have  quoted  from 
the  Act  of  1883,  there  is  in  that  act  no  express  ex- 
emption of  the  city  from  taxation  for  the  exercise 
of  that  right,  or  for  the  ownership  of  the  prop- 
erty itself. 

Another  act  passed  at  the  same  session,  how- 
ever,   provides: 

"That  the  property  herein  enumerated  shall  be 
exempt  from  taxation,   and  none   other: 

'^  First — ^AU  property  belonging  to  the  TTnited 
States,  to  the  State  of  Tennessee,  to  any  county 
in  the  State,  or  any  incorporated  city  or  town  in 
the  State,  that  is  used  exclicsicely  for  public  or  cor- 
poration  purposes,'^  etc.,  etc.  Acts  1883,  Chap. 
105,   Sec.   2.     • 

The  terms  there  used  seem  naturally  to  compre- 
hend an  exemption  from  the  burden  of  an  ad  va- 
lorem tax  only,  and  not  from  that  of  a  privilege 
tax.  A  later  act  so  limits  the  exemption  in  ex- 
press terms.      It  is   as  follows: 
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"That  the  property  herein  enumerated,  and  none 
other,   shall   be   exempt   from   ad   valorem  taxation: 

^^  First — ^All  property  belonging  to  the  United 
States,  to  the  State  of  Tennessee,  to  any  county 
in  the  State,  or  any  incorporated  city  or  town  in 
the  State,  that  is  used  exclusively  for  public  or  mu- 
nicipal corporation  purposes,^^  etc.,  etc.  Acts  1887, 
Chap.   2,   Sec.   2. 

As  already  stated,  it  is  a  privilege^  and  not  an 
ad  valorem,  tax  sought  to  be  collected  upon  the 
one  hand,  and  resisted  upon  the  other,  in  this  case. 
The  distress  warrant  is  for  a  tax  imposed  for  "ex- 
ercising the  privilege  of  running  a  water  company," 
and  the  revenue  act  under  which  the  tax  i&  laid 
denominates  it  a  privilege  tax.  Acts  1887,  Chap. 
1,   Sec.   4,   pp.   6   and   20. 

So  that  there  is  not  to  be  found  in  our  stat- 
utes any  express  exemption  to  the  city  from  the 
tax  against  which  complaint  is  made  in  the  peti- 
tion. 

But  we  think  an  express  statutoiy  exemption  is 
not  required  to  enable  the  city  to  avoid  the  pay- 
ment of   the  tax   in   such   a  case   as  this. 

Some  things  are  always  presumptively  exempted 
from  the  operation  of  general  revenue  laws,  be- 
cause it  is  reasonable  to  suppose  that  they  were 
not  within   the  intent   of   the  Legislature. 

It  cannot  be  supposed  that  the  Legislature  would 
ever  lay  the  burden  of  taxation  upon  public  prop- 
erty; therefore,  however  general  may  be  the  enu- 
meration   of   property    for    taxation,    the    reasonable 
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conclusion  is  that  the  property  held  by  the  State 
and  its  municipalities,  for  governmental  purposes, 
was  intended  to  be  excluded,  and  the  law  will  be 
administered  as  excluding  it  in  fact.  Cooley  on 
Taxation,  172;  1  Desty  on  Taxation,  page  48,  Sec- 
tion  16. 

The  exemption  most  clearly  arises  in  this  case, 
by  implication,  from  the  public  ownership,  public 
nature,  and  public  use  of  the  property,  as  revealed 
by  the  allegations  of  the  petition.  Mayor  and  Al- 
dermen  of  Nashville  v.  The  Bank  of  Tennessee^  1 
Swan,  270. 

The  Circuit  Judge  dismissed  the  petition,  upon 
the  ground  that  "the  State  tax"  had  not  been 
paid. 

That  action  was  clearly  correct,  so  far  as  the 
State's  part  ($600)  of  the  sum  sought  to  be  col- 
lected is  concerned.  For,  however  unjust  or  illegal 
the  demand  against  the  city  may  have  been,  the 
only  course  left  open  to  it  was  to  pay  the  State's 
part  of  the  same,  under  protest,  and  then  sue  for 
the  recovery  thereof  within  thirty  days  thereafter. 
Xo  writ  of  injunction,  supersedeas^  prohibition,  or 
other  process  can  lawfully  issue  for  the  prevention 
of  the  collection  of  revenue  claimed  to  be  due 
the  State.  Act  of  1873,  Chap.  44 — carried  into 
Code   (M.   4  V.)   at   §§  926,   928,   931,   etc. 

But  this  Act  relates  only  to  revenue  due  the 
State,  and  writs  of  certiorari  and  supersedeas  were 
proper  means  of  bringing  the  county's  demand 
before     the     Circuit     Court     to     test     its     validity. 
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Samiders    v.   Russell^   10    Lea,   pages    293,    299,    and 
300. 

The  judgment  below  is  affirmed  with  respect  to 
the  State's  part  of  the  tax  sought  to  be  collected, 
and  reversed  as  to  the  countj-'s  part.  As  to  the 
latter,  the  case  will  be  remanded  for  further  pro-, 
ceedings. 

The  city  will  pay  all  the  costs  accrued  up  to 
this  time. 
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Schrimpf  v.  Tennessee  Manufacturing   Company. 
(Nashville.    December  17th,   1887.) 

9 

Master  and  Servant.     Contract  of  hiriftg.     Quitting  service  without  no- 
tice.    Forfeiture  of  wages  due. 

A  clause  in  a  contract  of  employment,  by  which  the  servant  agrees  to 
give  two  weeks'  notice  of  his  intention  to  quit,  and  that,  if  he  fails 
to  do  so,  **wAate7>er  may  be  doe  at  the  time  of  leaving  is  an  indebt- 
edness to  the  company,  to  be  considered  as  liquidated  damages  for 
such  failure,"  is  void.  Such  stipulation,  though  inform  for  liyui- 
dated  damages^  is,  in  substance^  for  an  unreasonable  and  oppressive  for- 
feiture. 

(See  Smitha  v.  Railroad  Co.,  ante^  p.  194.) 


FROM   DAVIDSON. 


Appeal  in  error  from  Circuit  Court  of  Davidson 
County.      W.  K.   McAlister,  J. 

Action  brought  by  Schrimpf  against  the  Ten- 
neseee  Manufacturing  Company,  for  services  ren- 
dered the  defendant  by  the   plaintiff's   minor  son. 

There  was  judgment  below  in  favor  of  the  de- 
fendant.     Plaintiff  appealed. 

Frank  T.   Reid  for  Schrimpf. 

Baxter  Smith  &  Son  for  Tennessee  Manufactur- 
ing Company. 
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TuRNEY,  C.  J.  Plaintiff  sues  the  defendant  for 
twenty-eight  dollars,  claimed  to  be  due  for  the 
services  of  his  minor  son,  rendered  under  a  con- 
tract made  by  the  father.  There  is  no  dispute  as 
to  the  amount.  The  defense  is  put  upon  a  clause 
in  the  contract  as  follows-:  "  Every  *  individual  de- 
siring or  intending  to  leave  the  employ  of  the 
company  will  be  required  to  give  two  weeks'  no- 
tice, ,  and  his  other  engagement  with  the  company 
will  not  be  considered  fulfilled  until  he  or  she  has 
worked  out  such  notice;  and  should  any  person 
leave  the  employ  of  the  company  without  giving 
and  working  the  two  weeks'  notice  required,  it  is 
agreed  by  both  employer  and  employe  that  what- 
ever may  be  due  at  the  time  of  leaving  is  an  in- 
debtedness to  the  company  to  be  considered  as 
liquidated  damages  for  such  failure  to  carry  out 
the  contract  as   made." 

The  son  quit  without  giving  the  notice.  Where- 
fore, it  is  urged  the  company  owes  the  father  noth- 
ing by  the  terms  of  the  contract.  His  view  of 
the  merits  of  such  defense  is  thus  expressed  by 
Scott,  J.,  in  Basyl  v.  Ambro^ne^  28  Mo.,  39.  AVe 
quote  from  Sutherland  on  Damages,  Vol.  I.,  page 
479: 

"  They  mistake  the  object  and  temper  of  our 
system  of  jurisprudence,  who,  while  maintaining 
that  men,  in  making  all  contracts,  have  a  right 
to  stipulate  for  liquidated  damages  regardless  of 
the  disproportion  to  the  sum  resulting  from  a 
breach    of   the    contract,    insist    that    it    would     be 
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hard  if  men  were  not  permitted  to  make  their 
own  bargains.  No  system  of  laws  would  com- 
mand our  respect  or  secure  willing  obedience  which 
did  not  to  some  extent  provide  against  the  mis- 
chief resulting  from  improvidence,  carelessness,  in- 
experience, and  undue  expectations  on  one  side,  and 
skill,  avarice,  and  a  gross  violation  of  the  princi- 
ples of  honesty  on  the  other.  The  folly  of  one 
making  a  wild  and  reckless  stipulation  will  not 
justify  gross  oppression  in  another.  A.  just  man, 
when  he  sees  one  in  a  situation  in  which  he  is 
prepared  to  make  a  contract  which  must  grind 
and  oppress  him,  will  not  take  advantage  of  his 
state  of  mind  and  enrich  himself  by  his  folly  and 
want  of  experience.  It  has  been  remarked  that 
in  reason,  in  conscience,  in  natural  equity,  there 
is  no  ground  to  say  because  a  man  has  stipulated 
for  a  penalty  in  case  of  his  omission  to  do  a 
particular  act,  the  real  object  of  the  parties  be- 
ing   the   performance   of   the   act,   that    if   he    omits 

» 

to  do  the  act  he  shall  suffer  an  enormous  loss, 
wholly  disproportionate  to  the  injury  of  the  other 
party." 

As  we  have  seen,  the  services  were  rendered  by 
a  minor.  We  may  justly  infer  the  father  was  in 
a  situation  to  make  a  contract  which  might  grind 
and  oppress  him.  We  may  also  conclude  that  he 
has  engaged  to  suffer  a  loss  disproportionate  to  the 
injury  to  the  other  party.  Nay,  more;  we  may 
say  he  has  agreed  to  suffer  a  loss  when  no  injury 
has  resulted  to  the  other  party,  as  none  is  claimed. 
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The  refusal  to  pay  is  purely  because  it  is  so  pro- 
vided  \n  the  bond. 

There  is  nothing  to  show  how  long  the  child 
has  labored  to  create  the  debt  sued  for.  If  the 
contract  is  enforcible  at  all,  it'  is  so  for  a  failure 
of  an  hour  as  well  as  the  two  entire  weeks.  If 
the  company  had  been  indulged  for  twelve  months 
in  making  payments,  all  could  be  taken  for  the 
two  weeks,  or  any  particular  part  thereof,  on  failure 
to   give   notice   and   continue   to   work. 

On  this  subject  Mr.  Sutherland,  Vol.  I.,  page 
510,  says:  "The  damages  which  may  result  from 
a  mechanic's  quitting  work  contrary  to  his  contract 
are  uncertain,  but  every  stipulation  purporting  to 
fix  the  amount  he  shall  forfeit  or  pay  in  such  an 
event  will  not  be  treated  as  stipulated.  Where  the 
contract  of  hiring  required  that  if  the  employe 
quit  without  giving  thirty  days'  notice  he  should 
forfeit  all  wages  due  to  him  at  the  time  of  leav- 
ing, Campbell,  J.,  said :  *  We  have  no  difficulty  in 
holding  that  the  injury  caused  by  the  sudden  break- 
ing off  of  a  contract  of  service  by  either  party 
involves  such  difficulties  concerning  the  actual  loss 
as  to  render  a  reasonable  agreement  for  stipulated 
damages  appropriate.  If  a  fixed  sum,  or  a  maxi- 
mum within  which  wages  unpaid  and  accruing  since 
the  last  pay-day  might  be  forfeited,  should  be 
agreed  on,  and  shall  not  be  an  unreasonable  or 
oppressive  exaction,  there  would  seem  to  be  no 
legal  objection  to  the  stipulation  if  both  parties  are 
equally   and    justly    protected.'      But    the    facts    set 
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forth  in  this  record  do  not,  we  think,  bring  the 
case  within  any  such  rule.  The  forfeiture,  under 
the  contract,  covers  all  the  wages  due  at  the  time 
of  leaving.  This  is  open  to  the  objection  that  the 
employe  may  have  *  been  in  arrears,  and  thus  en- 
abled to  profit  by  his  own  wrong.  No  such  for- 
feiture could  be  enforced  against  wages,  as  such, 
which  the  workman  was  to  have  paid  to  him  be- 
fore he  committed   any  breach   of   his   duty." 

The  latter  case  is  at  one  with  that  before  us, 
and  contains  our  opinion  of  the  law  governing  it. 
The  rulings  are  simple  utterances  of  common  hon- 
esty,  practical  good   sense,  and  fair  dealing. 

The  clause  of  the  contract  pleaded  in  defense  is 
void.  The  judgment  is  reversed  and  judgment 
here  for  plaintifi. 

ON    PETITION    TO    REHEAR. 

TuRNBY,  C.  J.  The  petition  to  rehear  reargues 
the  legal  question.  We  are  content  with  the  hold- 
ing, and  dismiss  the  petition. 
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Peters   v.  The  Bank. 
{Nashville.      December  22d,   1887.) 

Administration  of  Insolvent  Estates.     Sei-oJ^.     Codt,  Sections 32 rg^ 
3242^  3243^  construed, 

A  creditor,  having  several  claims  against  an  insolvent  estate, — one  of 
which  was  secured  by  the  pledge  of  certain  bonds, — ^sold  the  bonds, 
after  his  debtor's  death,  and  satisfied  the  secured  debt,  and  applied 
the  surplus  of  the  proceeds  to  his  unsecured  claims. 

The  administrator  of  the  insolvent  estate,  after  demand,  sued  the 
creditor  for  this  surplus.  To  this  suit  the  creditor  pleaded  his  unse- 
cured claims  as  set-offs  or  credits,  under  §§  3219,  3242,  3243  (M.  & 
v.).  Code. 

Held'.  That  the  surplus  proceeds  of  the  pledged  bonds  were  held  by 
the  creditor  as  trustee,  and  could  not  be  applied  to,  or  off-set  by,  the 
creditor's  unsecured  claims  against  the  estate,  under  said  sections. 

Code  cited  :  ??32i9,  3242,  3243  (M.  &  V.) ;  §{2374,  2396,  2397  (T.  &  S.). 


FROM     DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson 
County.      A.   G.   Mbrritt,   Ch. 

PiLCHBR  &  Weaver  for  Peters. 

John  Ruhm   for  the  Bank. 

Snodqrass,  J.  Complainant's  intestate,  Thos.  Pe- 
ters, pledged  as  collateral  to  secure  a  note  for  four 
thousand  one  hundred  and  fifty  dollars,  due  the  de- 
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fendant  bank,  ten  thousand  dollars  in  stock  of  the 
Alabama  and  Tennessee  Coal  and  Iron  Company, 
authorizing  defendant  to  sell  it  on  one  day's  notice. 
The  note  fell  due  in  the  life-time  of  Peters,  but 
the  stock  was  not  sold. 

Peters  died  in  September,  1888.  Complainant 
administered  on  his  estate,  suggested  its  insolvency, 
and  demanded  the  stock,  offering  to  pay  the  note. 
This  demand  was  refused,  upon  the  ground  that 
defendant  had  sold  the  stock  March  6th,  1884,  for 
six  thousand  dollars.  The  administrator  then  de- 
manded the  excess  for  which  the  stock  had  sold 
over  the  amount  of  the  note  due  from  the  intes- 
tate. This  was  likewise  refused,  the  defendant  claim- 
ing the  right  to  retain  and  apply  this  excess  on 
another  debt  due  it  from  Thos.  Peters.  Thereupon 
this  bill  was  filed,  alleging  substantially  the  facts 
stated,   and  seeking  a  recovery  of   said   excess. 

The  Chancellor  decreed  in  complainant's  favor, 
and  defendant  appealed   and  assigned   errors. 

The  defense  is  based  upon  Sections  3242,  3243, 
and  3219  of  the  new  Code.  The  last  section  pro- 
vides that  "  the  balance  of  accounts  between  the 
deceased  and  any  creditor  or  debtor,  after  allowing 
any  just  credits  or  set-off,  shall  be  taken  as  the 
true  amount  due  to  or  from  the  estate,"  and  the 
other  two   sections   are   as  follows: 

"In    all    suits    by  the    executor    or  administrator 

of   any   deceased    person,    the    insolvency    of   whose 

estate  has  been   suggested,  the  defendant  may  plead 

a    set-off    of    whatever    amount    may    be    due    him 
16 
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from  the  testator  or  intestate  at  the  time  of  his 
death."      Section   3242. 

"If  there  should  be  any  surplus  due  the  defend- 
ant, the  Justice  of  the  Peace  or  Court  trying  said 
cause  shall  give  judgment  in  favor  o£  the  defend- 
ant for  said  surplus,  which  judgment  shall  be  filed 
as  other  claims  with  the  administrator  or  Clerk  of 
the   Court  for  a  pro   rata  allowance." 

Under  these  sections  it  is  insisted  that  in  "all 
suits"  by  executors  or  administrators  of  insolvent 
estates  a  set-oft'  may  be  had,  and  that  it  is  only 
after  an  adjustment  of  all  claims  between  the  de- 
fendant and  intestate  that  the  "balance  of  accounts" 
would  remain  recoverable,  and  that  therefore  to  this 
claim  for  the  surplus  arising  under  the  sale  the  de- 
fendant may  set  oft'  the  debt  not  secured  by  pledge. 

The  sections  are  not  properly  susceptible  of  this 
construction.  They  were  intended  to  effectuate  an 
adjustment  of  debts  and  accounts  actually  due  to 
and  from  the  intestate  at  the  time  of  his  death. 
In  this  case  there  is  an  entirely  different  state  of 
facts  than  that  to  which  the  sections  apply.  Here 
certain  property  was  pledged  as  security  for  a  given 
debt.  When  the  debtor  died  the  property  remained 
as  it  was  when  pledged.  It  belonged  to  his  es- 
tate, encumbered,  however,  with  the  charge  put 
upon  it  by  the  intestate  for  the  payment  of  this 
particular  debt.  The  defendant  did  not  owe  the 
property  or  its  value  to  the  estate  as  a  debtor.  It 
occupied  the  position  of  trustee  of  the  stock,  and 
as   such    held    it    for  the    estate.      The    fact    that   it 
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afterward  sold  it,  and  put  it  in  the  power  of  the 
executor  to  treat  this  as  a  conversion  or  as  a  valid 
sale,  and  seek  the  surplus,  did  not  change  the  re- 
lationship. If  so,  it  would  be  profitable  to  a  trus- 
tee who  w%s  also  a  creditor  of  the  estate  for  which 
he  held  property,  to  wrongfully  sell,  and  thereby 
convert  himself  into  a  debtor.  Not  having  been 
the  debtor  of  the  estate,  in  the  sense  of  the  stat- 
ute quoted,  at  the  time  of  the  death  of  the  intes- 
tate, he  could  not  by  any  act  of  his  own  bring 
himself  into  that  relation,  and  thereby  secure  a 
preference  over  other  creditors  of  the  insolvent  es- 
tate. The  law  intends  an  equality  of  distribtition 
of  the  assets  of  such  estate  where  no  superior 
rights  or  liens  are  fixed  by  operation  of  law  or 
contract  in  the  life-time  of  the  intestate,  and  this 
intention   must  be  kept  in  view  in   its   construction. 

I 

The  just  exception  made  by  the  provisions  quoted 
extends  only  to  the  protection  of  debtors  who  are 
also  creditors,  and  secures  to  them  the  right  to  set 
ofi',  as  against  the  demands  of  the  estate,  such  just 
demands  as  they  had  against  it  when  the  intestate 
died,  and  does  not  enable  them  to  hold  property 
pledged  for  one  debt  to  secure,  after  that  is  done, 
the  payment   of   another. 

The  decree  is  affirmed  with   cost. 
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Taylor,  for  use,  etc.,   i\  Nashville   &  Chattanooga 

Railroad   Company. 

{Nashville,      January  4th,   1888.) 


I .  Chancery  J  v  risdiction.     Injunctioti  of  judgment  for  pre-existing  legal 
defense.     Fraud,     Negligence, 

y  A  Chancery  Court  will  enjoin  a  judgment  at  law,  on  account  of  a  legal 
defense  existing,  but  not  interposed,  at  its  rendition ;  where  the  judg- 
ment was  obtained  through  the  mala  fides  of  the  plaintiff,  who  then 
knew  that  it  was  contrary  to  the  facts  and  the  truth ;  and  where  the 
defendant  neither  knew  the  particular  facts  which  rendered  the  judg- 
ment unconscionable,  nor  had  such  reason  to  suspect  that  a  fraud 
was  being  practiced  upon  him,  as  would  have  aroused  the  suspicions 
of  a  prudent  man;  and  in  such  case,  the  fact  that  evidence  to  support 
such  defense  existed  at  the  time  of  the  rendition  of  the  judgment, 
and  could  have  been  discovered  by  defendant,  if  he  had  then  been 

\put  upon  inquiry,  will  not  repel  him. 
ases  cited  and  approved:  Kearney  v.  Smith,  3  Yer.,  127;  Stone  v. 
Moody,  6  Yer.,  31 ;  Rice  v.  Bank,  7  Hum.,  42;  Schwab  v.  Mount,  4 
Cold.,  62;  Rowland  v.  Jones,  2  Heis.,  323;  Hickerson  v,  Rugnal,  2 
Heis.,  333;  Turley  v.  Taylor,  6  Bax.,  377;  3  Atk.,  223;  3  Desaus- 
sure,  310;  23  Ark.,  44;  i  John's  Ch.,  50;  2  Story,  59,  80;  6  John's 
Ch.,  86;  6  How.,  114;  3  Gratt.,  3;  7  Blackford,  564;  i  Rich.  Eq., 
41  ;  12  Gill  &  Johnson,  381. 

2.  Estoppel.     Municipal  corporations.     Representations  of  officers.     Author- 
ity,    Knowledge,     Opinion, 

A  municipal  corporation  is  not  estopped  to  set  up  a  defense  to  a  judgment 
held  against  it  by  an  assignee,  although  its  officers — e.  ^,,  its  treas- 
urer or  attorney — represented  to  such  assignee  when  about  to  pur- 
chase the  judgment  that  it  would  be  settled  or  funded;  if  such  rep- 
resentation was  made  in  good  faith  and  without  knowledge,  or  cul- 
pable ignorance  of  the  defense,  or  as  mere  expression  of  opinion,  or 
was  made  without  express  authority  of  the  City  Council. 

Cases  cited  and  approved :  Nashville  v.  Toney,  10  Lea,  643 ;  93  Ind., 
570;  II  Allen,  349. 
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Cases  cited  and  distinguished :  Simpson  v.  Moore,  5  Lea,  372 ;  Merri- 
wether  v.  Larmon,  3  Sneed,  448;  Deadrick  v,  Mitchell,  6  Bax.,  35; 
2  Yeates,  541. 


FROM   DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson 
County.      A.   G.   Merritt,   Ch. 

C.  D.  Berry,  Ri  McP.  Smith,  and  Thomas  J. 
Freeman  for  the  Bank. 

W.  K.   McAlister  for  City  of   Nashville. 

East  &  Fogg  for  Railroad   Company. 

LuRTON,  J.  On  the  2l8t  of  July,  1878,  a  judg- 
xnent  was  rendered  in  the  Circuit  Court  of  David- 
son County  in  favor  of  N.  A.  Taylor  and  against 
the  Mayor  and  City  Council  of  Nashville  and  the 
Nashville  &  Chattanooga  Railroad  Company  for  $4,- 
787  and  costs.  This  recovery  was  upon  four  past- 
due  honds  of  $1,000  each  and  accumulated  interest, 
being  a  part  of  an  issue  of  $500,000  issued  by  the 
city  of  Nashville  in  aid  of  the  Nashville  &  Chat- 
tanooga Railroad,  the  payment  of  the  bonds  being 
guaranteed  by  the  latter  corporation.  On  the  21st 
of  August  of  the  same  year  this  judgment  was 
assigned    by  the    attorney  of   Taylor    to    the    Third 
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National  Bank  of  Nashville,  the  bank  paying  for 
same  the  sum  of  $4,164.69.  Execution  had  issued 
and  been   returned   nulla  bona  before   assignment. 

The  bank  having  made  application  to  the  City 
Council  to  have  the  judgment  settled  by  issuance 
t)f  new  bonds,  and  this  having  been  declined  by 
the  city,  the  original  bill  in  this  cause  was  filed 
against  the  Nashville  &  Chattanooga  Railroad  to 
prevent  an  alleged  misapplication  of  its  assets  to 
the  payment  of  a  dividend  to  its  share-holders  and 
to  reach  and  subject  money  in  the  hands  of  its 
treasurer  about  to  be  so  misapplied,  and  compel  its 
application  to  payment  of  this  judgment.  By  con- 
sent of  parties,  the  city  of  Nashville  was  permitted 
to  become  a  party  defendant  and  to  file  answer 
and   cross-bill. 

The  questions  to  be  determined  in  the  litigation 
spring  wholly  from  the  cross-bill,  which  seeks  to 
perpetually  enjoin  the  collection  of  said  judgment, 
upon  the  ground  that  it  was  procured  by  fraud, 
and  was  therefore  void.  In  substance,  it  was  al- 
leged by  the  city  that  this  judgment  was  rendered 
upon  bonds  which  had  already  been  reduced  to  judg- 
ment in  another  case  in  favor  of  the  Pontotoc  In- 
surance Company,  the  true  *  owner  thereof,  and  that 
after  said  judgment  the  bonds,  being  a  part  of  the 
file  of  papers  in  the  other  case,  were  stolen  from 
the  archives  of  the  Court  by  the  plaintiff',  Taylor, 
or  by  his  procurement,  and  a  second  suit  instituted 
upon   them. 

It    further    charges    that    the    nominal     plaintiflP, 
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Taylor,  and  his  attorney  of  record,  I.  C.  Lanier, 
were  both  fictitious  personages;  that  the  city  and 
its  agents  and  attorneys  at  the  time  of  judgment 
were  entirely  ignorant  of  the  fraud  •  that  was  being 
practiced,  ignorant  of  the  fact  that  the  bonds  sued 
on  by  Taylor  had  been  before  reduced  to  judg- 
ment, or  that  they  had  been  abstracted  from  the 
files  of  the  Court,  and  of  the  fictitious  character 
of  the  suit;  and  that,  having  no  knowledge  of 
any  defense  to  the  suit,  the  bonds  being  genuine 
evidences  of  city  indebtedness,  and  having  no  sus- 
picion of  the  real  state  of  the  case,  judgment  had 
been  permitted  without  the  interposition  of  any  de- 
fense; that  knowledge  of  the  fraud  practiced  had 
only  been  acquired  when  it  was  too  late  to  be  of 
avail   at  law. 

The  bill  further  shows  that  the  plaintift",  Taylor, 
did  not  personally  appear  in  Court,  neither  was  he 
represented  by  the  attorney  whose  name  was  signed 
to  the  declaration,  but  that,  on  the  day  that  the 
cause  was  set  for  trial,  Mr.  Dillard,  a  regular  prac- 
titioner at  the  Nashville  bar,  appeared  in  Court 
and  exhibited  the  bonds  sued  upon  to  the  city 
attorney,  who,  seeing  them  to  be  genuine,  and  sus- 
pecting no  fraud  and  knowing  of  no  defense,  suf- 
fered judgment  to  be  taken;  that  the  city  has 
since  learned  that  said  Dillard  had  only  been  re- 
tained that  day,  and  that  by  a  letter  purporting 
to  come  from  said  attorney  of  record,  Lanier,  and 
inclosing  bonds,  and  instructing  him  to  appear  that 
day    and    take   judgment;    that    said    Dillard    never 
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had  seen  either  Taylor  or  Lanier,  and  knew  neither, 
and  knew  nothing  more  of  the  ease  than  the  in- 
formation given  in   his  letter  of   instruction. 

To  this  cross-bill  a  demurrer  was  filed  by  the 
bank,  raising  the  question  that  the  bill  did  not 
show  a  judgment  procured  by  fraud,  accident,  or 
mistake,  wholly  without  negligence  upon  the  part 
of  the  defendant.  This  demurrer  was  Overruled, 
and  as  the  question  raised  by  it  is  the  same  as 
that  raised  by  the  facts  proven,  the  proof  essen- 
tially sustaining  the  allegations  of  the  bill,  the  as- 
signment of  error  upon  the  action  of  the  Court 
in  overruling  it  will  be   considered  hereafter. 

Publication  was  made  for  Taylor,  who,  failing  to 
defend,  judgment  ipro  confesso  was  taken  against 
him. 

The  answer  of  the  bank  denies  in  general  terms 
all  the  allegations  of  the  bill,  and  likewise'  relies 
upon  the  defense,  as  stated  in  the  pleadings,  *'that 
before  buying  the  judgment  it  got  its  attorney  to 
inquire  of  complainant's  attorney  and  its  Treasurer 
whether  said  judgment  would  be  funded,  and  both 
of  them  gave  the  assurance  that  this  would  be 
done;  and  it  was  only  on  this  answer  that  the 
purchase   was  made." 

There  was  a  decree  by  the  Chancellor  in  favor 
of  the  city,  and  an  appeal  by  the  bank.  As  be- 
fore stated,  the  proof  sustains  all  of  the  material 
allegations  of  the  bill.  Are  these  facts  sufficient 
to  justify  the  interference  of  a  court  of  equity  to 
restrain  the  collection  of  so  unconscionable  a  judg- 
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ment?  The  general  rule  concerning  the  interposi- 
tion  of  the  chancery  court  after  a  judgment  at 
law  is,  that  where  the  party  had  a  valid  legal  de- 
fense on  the  merits,  and  was  prevented  in  any 
manner  from  maintaining  it,  by  fraud,  mistake,  or 
accident,  and  there  has  been  no  negligence,  laches, 
or  other  fault  on  his  part  or  on  the  part  of  his 
agents,  then  a  court  of  equity  will  interfere,  and 
restrain  proceedings  on  the  judgment  which  cannot 
be  conscientiously  enforced.  3  Pomeroy  Eq.  Juris., 
400;  Kearney  v.  Smithy  8  Yerg.,  127;  Stone  v.  Moody ^ 
6  Yerg.,  36;  Rice  v.  Bank,  7  Hum.,  42;  Schwab 
V.  Mount,  4  Cold.,  62;  Boivland  v.  Jones,  2  Heis., 
323;  Hickerson  v.  Bugual,  2  Heis.,  333;  Turley  v. 
Taylor,   6  Bax.,   377.     * 

Xo  branch  of  the  jurisdiction  of  a  court  of 
equity  presents  less  difficulty  in  the  statement  of 
the  general  rule  '  applicable,  and  none,  perhaps, 
more  in  its  application  to  the  facts  of  a  particular 
case.  When  the  plaintiff'  presented  himself  in  the 
character  of  a  suitor  in  a  court  of  law,  and  asked 
that  judgment  be  pronounced  in  his  favor  upon 
the  bonds  he  based  his  suit  upon,  he  must  be 
taken  to  represent  that  they  are  his  own  property, 
and  that  they  have  not  been  satisfied.  He  must 
also  be  taken  to  represent  himself  as  being  the 
person  he  holds  himself  out  as  being,  and  not  a 
fictitious  John  Doe  or  Richard  Roe.  Now,  the 
proof  in  this  case  makes  it  clear  that  none  of 
these  representations  were  true,  and  that  the  party 
who  instituted  suit  on  these  bonds  and  called  him- 
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self  N.  A.  Taylor,  knew  at  the  time  that  he  was 
not  entitled  to  any  judgment  whatever,  and  that 
the  solemn  verdict  in  his  favor  was  contrary  to 
truth  and  right.  His  judgment  was  therefore  un- 
conscionable, and  obtained  through  an  unblushing 
fraud. 

If  this  litigation  was  between  the  fraudulent  judg- 
ment creditor  and  the  victim  of  his  practices,  would 
he  be  suffered  to  reap  the  fruits  of  his  villainy? 
The  first  line  of  defense  offered  by  the  personal 
owner  of  the  judgment  necessarily  answers  in  the 
affirmative  this  question,  and  this  upon  the  propo- 
si,tion  well  and  ably  argued  that  the  defense  of 
the  city  to  the  suit  on  these  bonds  was  a  plain 
legal  defense,  as  easily  made  at  law  as  in  equity, 
and  that  the  failure  to  make  it  before  judgment 
was  due  to  negligence,  as  the  proof  was  as  access- 
ible then  as  now.  The  reply  of  the  city  to  this 
otherwise  sound  propositi(m  is  that  its  agents  and 
attorney  were  ignorant  of  the  very  facts  which 
make  the  judgment  unconscionable,  and  that  this 
ignorance  was  not  attributable  to  any  negligence 
upon  its  part  or  upon  the  part  of  it«  agents  or 
attorney.  It  is  undoubtedly  true  that  if  the  City 
Attorney,  who  was  charged  with  the  duty  of  rep- 
resenting the  city  in  this  litigation,  had  compared 
the  bonds  sued  on  with  the  bonds  already  paid  by 
the  city  and  with  those  before  reduced  to  judg- 
ment, he  would  have  discovered  the  fact  that  the 
bonds  upon  which  the  Pontotoc  Insurance  Company 
had    recovered   judgment    in    the    same    Court   were 
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missing.      By  an   examination   of   the   declaration   in 
that  case,  he  would  have   learned  that  the  numbers 
upon   the  bonds  in   the  insurance  company  case  cor- 
responded with  the    numbers    upon   the    bonds   sued 
upon    by  Taylor.      The    City  Attorney   did    not    do 
this,    because    he  ^did    not    suspect    the    honesty    of 
the   suit  and   was    misled    by  the  bonds   being  gen- 
uine  on   their  face   and    being    presented   by   an   at- 
torney against  whom   no   suspicion  attached.      Noth- 
ing  appeared    upon   the    face   of   the    transaction    to 
put  him    upon    guard    against    fraud    or  to    suggest 
any   line    of   defense   A^hatever.      This    brings    us  to 
the  question  as  to   whether  ignorance  of  the   exist- 
ence of    a  defense,   and    the   absence   of   all   circum- 
fitances   of  suspicion,  will   not,   as  against   a  plaintiff 
guilty   of   conscious  mala  fides   in    the    obtention   of 
any    judgment,   excuse    any   effort    to    present    a  de- 
fense of  which   the   defendant  is  totally  unaware   by 
reason   of   the    artfulness   with    which    the   fraud    of 
^he  plaintiff   was  concocted   and   concealed. 

In    the    case    of    Williams    v.    Lce^    3    Atk.,   223, 

Lord    Hardwicke    said :    "As    to    relief   against  ver- 

uicta    for  being   contrary  to   equity,  those  cases   are: 

^^Ae/'e    the  plaintiff   knew   the  fact,   of  his   own   knoid- 

^*^^y       to    be    othenrAse    than    what    the  jury  found   by 

^.^erdicty  and  the   defendant   v)as   ignorant  of  it  at 


^he^ir- 


^      ^^"ial;    as,   where  the    plaintiff's   action   might  be 
^^     debt,   etc.,   and    the    defendant,   after  the  ver- 
'^        discovers    a    receipt    for   the   very   demand,   in 
^-ction  here  the   Court  would   relieve." 


1? 


the  same    effect  was    the   view  of   Chancellor 
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Desaussure,  one  of  the  greatest  masters  of  equity 
which  this  nation  has  ever  produced.  In  the  case 
of  Winthrop  v.  Lajie  he  said:  "It  is  true  that  if 
a  party  does  not  use  reasonable  diligence  to  obtain 
testimony  material  to  his  cause,  it  is  a  neglect  for 
which  he  must  suffer;  and  he  shall  not  be  allowed 
to  renew  the  litigation  on  pretense  of  the  discov- 
ery of  new  evidence  which  he  ought  to  have  had 
before  the  first  trial.  But  this  rule  itself  has  rea- 
sonable limits.  Ihe  testimony  must  have  been  within 
the  knowledge  of  the  partxjy  or  he  must  have  had 
some  clew  to  guide  him  in  the  search^  before  he  can 
be  said  to  have  neglected  the  proper  steps  to  obtain 
itJ'      3   Desaussure,   310. 

In  Eced  v.  Harvey,  23  Ark.,  44,  the  Court  held 
that  "the  rule  that  requires  a  defendant  to  make 
his  defense  at  law  by  the  presentation  of  every 
fact  of  defense  existing  at  the  time  of  trial,  has 
no  application  to  a  case  where  the  defendant  was 
not  privy  to  the  fact  and  could  not  have  supposed 
it  to   exist." 

Chancellor  Kent,  in  discussing  the  degree  of  dili- 
gence  which  must  be  shown  by  one  seeking  relief 
against  a  judgment,  said:  "The  general  rule  is 
that  the  Court  will  not  relieve  against  a  judgment 
at  law  unless  the  defendant  was  ignorant  of  the  fact 
in  question  pending  the  suit,  or  it  could  not  have 
been  received  as  a  defense.  If  a  party  will  suffer 
a  judgment  to  pass  against  him  by  neglect,  he 
cannot  have  relief  here  for  a  matter  which  he 
might  have  availed  himself  of  at  law.     Lord  Hard- 
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wicke  said:  'It  must  appear  that  the  defendant 
was  ignorant  at  the  time  of  trial  of  the  fact  which 
tenders  the  judgment  contrary  to  equity.' "  JLan* 
sing   V.   JEddy,  1   John's   Ch.,   50. 

A  question  very  similar  to  the  one  now  being 
considered  is  reported  in  the  second  of  Story's  re- 
ports, page  fifty-nine,  where  the  opinion  was  by 
the  distinguished  author  of  Story's  Equity  Juris- 
prudence. The  question  arose  upon  a  demurrer  to 
a  bill  seeking  to  enjoin  a  judgment  at  law  upon 
a  policy  of  marine  insurance,  and  an  injunction 
was  sought,  upon  the  ground  that  the  vessel  in- 
sured had  been  fraudulently  cast  away  by  boring 
holes  in  her  bottom.  It  appeared  that  upon  the 
trial  at  law  the  defense  was  made  that  the  loss 
was  a  fraudulent  one,  and  some  evidence  tending 
to  support  this  theory  was  submitted.  But  the 
bill  alleged  that  the  fact  that  the  vessel  had  been 
wrecked  by  boring  holes  in  her  bottom  was  un- 
known at  the  time  of  trial,  and  had  only  been 
discovered  since.  In  discussing  the  point  that  the 
defense  of  fraud  had  been  made  at  law.  Judge 
Story   said : 

"But  the  parties  admit,  for  the  sake  of  the  ar- 
gument, that  the  point  of  fraud  was  made  at  the 
trials  but  that  it  was  in  efifect  founded  upon  cir- 
cumstances of  suspicion  not  sustained  by  any  clear 
and  satisfactory  proofs,  and  that  the  boring  of  the 
holes  was  not  known  or  suspected  at  the  trial; 
and  that  it  was  not  and  could  not,  therefore,  then 
have  been  a  matter  of  controversy.     Now,  I  agree 
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that  mere  cumulative  evidence  to  the  fact  of  fraud, 
or  any  other  leading  fact  not  discovered  since  the 
trial,  will  not  ordinarily  constitute  any  just  ground 
for  the  interference  of  a  court  of  equity  to  grant 
relief,  for  the  solid  reason  that  it  is  for  the  public 
interest  and  policy  to  make  an  end  to  litigation, 
or,  as  was  pointedly  said  by  a  great  jurist,  that 
suits  may  not  be  immortal  while  men  are  mortal ; 
but  I  do  not  know  that  it  has  ever  been  decided 
that,  in  an  assignable  case,  where  the  defense  has 
been  imperfectly  made  out  at  the  trial,  from  the 
defect  of  real  and  substantial  proofs,  although  there 
were  some  circumstances  of  a  doubtful  character  or 
some  presumptions  of  a  loose  and  indeterminable 
bearing  before  the  jury,  and  afterwards  newly-dis- 
covered evidence  has  come  out,  full  and  direct  and 
positive,  to  the  very  gist  of  the  controversy,  a 
court  of  equity  will  not  interfere  to  grant  relief 
and  to  sustain  a  bill  to  bring  forth  and  try  the 
force  and  validity  of  the  new  evidence.  My  rec- 
ollection  does  not  furnish  me  with  any  case  where 
a  doctrine  so  strict  and  so  binding  has  been  posi- 
tively upheld  and  pronounced.  The  disposition  ot 
courts  of  equity  upon  this  head  seems,  as  far  as 
I  can  gather  it,  not  to  encourage  new  litigation  iu 
cases  of  this  sort,  but,  at  the  same  time,  not  to 
assert  their  own  incompetency  to  grant  relief  if  a 
very  strong  case  can  be  made  out.  A  fortiori^  all 
reasoning  upon  such  a  point  must  be  powerfully 
increased  in  strength  when  it  is  applied  to  a  case 
which,   upon   the   face   of   the  bill,  is   composed  and 
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concocted  of  the  darkest  ingredients  of  fraud,  if 
not  of  crime.  At  all  events,  it  would  be  an  ex- 
traordinary course  of  a  court  of  equity  to  pro- 
nounce such  a  judgment  in  such  a  case  upon  a 
demurrer,  rather  than  to  retain  it  for  a  final  adju- 
dication upon  a  hearing  of  the  merits,  where  the 
full  pressure  of  the  whole  facts  and  the  weight  of 
all  the  attendant  circumstances  known  at  the  trial 
and  discovered  since,  may  be  fully  brought  before 
it.  While  the  court  would  not  be  disposed  lightly 
to  interfere  with  the  verdict  of  the  jury  upon  the 
point  of  fraud,  it  might  well  deem  itself  at  lib- 
erty to  look  deeper  into  the  case,  upon  new  evi- 
dence which  might  justly,  if  known  at  the  time, 
have   changed   the   verdict   of   the   jury. 

"It  does  not  appear  to  me  that  it  can  be  laid 
down  as  a  positive  rule  that  in  no  case  whatsoever 
ought  relief  to  be  granted,  however  stringent  the 
evidence  may  be  which  goes  to  establish  the  fraud 
asserted,  but  imperfectly  brought  out  at  the  trial 
from  the  mere  defect  of  evidence,  without  laches 
of  the  party  seeking  relief  in  equity.  But  in  the 
present  case  I  am  not  prepared  to  say  that  the 
very  fraud  now  preferred  in  the  bill  was  identical 
with  that  propounded  at  the  trial.  Fraud  in  cast- 
ing away  a  ship  may  be  very  distinguishable  from 
fraud  in  destroying  her  by  boring  holes  in  her 
bottom.  Both  may  concur,  and  be  concomitant 
circumstances  of  the  same  general  transaction ;  but 
they  may  also  constitute  distinct  and  independent 
transactions    and    matters    of   defense.      How   can    a 
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court  of  equity,  upon  a  dry  demurrer,  assert  that 
they  are  the  one  rather  than  the  other?  If  I 
were  compellable  to  decide,  upon  the  face  of  this 
bill,  what  in  this  case  was  the  real  proximate  cause 
of  the  loss  and  destruction  of  the  vessel,  I  should 
hold  that  it  was  not  the  casting  away  of  the  ves- 
sel but  the  boring  of  the  holes  in  her  bottom; 
but  it  is  unnecessary  to  decide  that,  because,  upon 
a  demurrer  in  odium  spoliatoris^  the  Court  will  not 
decide  a  matter  of  such  importance  in  his  favor, 
but  reserve  it  for  a  final  hearing  upon  the  merits." 
2   Story,   80. 

In  the  case  last  cited  the  evidence  of  the  boring 
of  holes  was  just  as  accessible  at  the  original  trial 
as  at  the  time  of  the  filing  of  the  bill;  but,  not 
suspecting  that  such  was  the  fact,  the  evidence  was 
not  obtained.  The  bill  showed  that  the  vessel  in 
its  wrecked  condition  was,  before  the  suit  at  law, 
surveyed  and  sold,  and  the  proceeds  paid  over  to 
the   insured. 

The  cases  already  cited  are  fully  supported  by 
Foster  v.  Woods,  6  John's  Ch.,  86;  Davis  v.  Tile- 
ston,  6  How.  U.  S.  S.  C,  114;  Jamison  v.  De- 
Shields,  3  Gratt.,  8;  Fitch  v.  Polk,  7  Blackford,  564; 
Canty  v.  Blair,  1  Rich.  Eq.,  41;  Gordiner  v.  Bowl- 
ing,  12   Gill    &   Johnson,   381. 

We  are  fully  attentive  to  the  necessity  of  main- 
taining the  conclusiveness  of  a  litigation  terminated 
by  a  judgment  at  law  and  of  the  wisdom  of  the 
rule  which  casts  the  responsibility  for  an  unjust 
judgment   upon  the    party  whose    negligence    led  to 
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each  a  result.  But  that  a  court  of  equity,  under 
the  circumstances  of  this  case,  could  not  restrain 
the  fraudulent  plaintiff,  Taylor,  as  between  himself 
and  the  victim  of  his  conscious  dishonest  conduct, 
would  be  an  unendurable  reproach  upon  the  meth- 
ods and  machinery  of  that  tribunal.  The  general 
rule  which  holds  a  party  negligent  who  fails  to 
develop  every  fact  which,  would  defeat  a  recovery 
upon  an  iniquitous  demand  is  a  reasonable  rule, 
but  it  has  its  qualifications  and  reasonable  limita- 
tions, and  we  hold  that  where  a  judgment  was  ob- 
tained through  the  mala  fides  of  the  plaintiff,  who  at 
the  time  knew  that  the  judgment  teas  contrary  to  the 
facts  and  the  truth,  and  where  it  further  appears  that 
the  defendant  was  at  the  time  ignorant  of  the  exist- 
ence of  the  very  facts  which  make  the  judgment  un- 
conscionable, and  where  there  was  nothing  in  the  cir- 
cumstances of  the  litigation  or  the  trial  calculated  to 
arouse  the  suspicion  of  a  prudent  man  to  the  fact 
of  a  fraud  being  practiced,  a  court  of  equity  will 
interpose  and  restrain  proceedings  upon  such  a  froMd- 
ulent  judgment;  and  the  fact  that  the  defense  could 
have  been  made  at  law,  and  that-  the  evidence  was 
accessible,  will  not,  in  such  a  case,  be  such  negligence 
as  to  restrain  the  exercise  of  the  jurisdiction  of  this 
Court. 

But  it  is  next  insisted  that  if  it  be  conceded 
that,  as  between  Taylor  and  the  city,  the  latter 
could  obtain  relief  under  the  facts  of  this  case,  yet 
that,   as  between    the   city   and   Taylor's    assignee   of 

the   judgment,  the    city    is    estopped    to    plead    the 
17 
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fraud  of  Taylor.     The  assignee  of  a  judgment  takes 
subject  to  all  defenses  which  could  have  been  made 
against  the   assignor.      It   is   conceded  that  his  atti- 
tude is   that   of   one   who   takes   a    bill    after  matu- 
rity, and  therefore  subject  to  all  equities  which  had 
attached    before   assignment.      But   to   avoid  this  fa- 
miliar and   indisputable    principle  of   law,   the  bank 
invokes  the  doctrine  of  equitable  estoppel;   and  this 
defense  is   very  earnestly   pressed,    upon   the    follow- 
ing  state    of   facts:    Within    a    few   days    after    the 
rendition    of    the    judgment    against    the    city,   Mr. 
Allison,  a  most   reputable  attorney  of  Nashville,  was 
authorized  by  the   person   claiming  to  be  the  judg- 
ment creditor  to  make   sale   of  his  judgment.     Mr. 
Allison   had   had    no    connection  whatever  with  the 
obtention    of   the   judgment,   and    had    never    before 
seen    the    person    calling    himself    Taylor,   and  who 
represented  himself  as  a  merchant  residing  in  Lou- 
isville,  Ky.      Mr.   Allison,   through    a    local    broker, 
Mr.    McCrory,    obtained    from    the    Third    National 
Bank  an  offer,   which   was   communicated   to  Taylor 
by  mail,    to    an    address    agreed    upon.      Taylor    at 
once   responded,  directing   Mr.  Allison  to  assign  the 
judgment,   and    that   he   would    shortly   call    for  his 
money.     Mr.  Allison  accordingly  assigned  the  judg- 
ment  upon    the   docket    to   the    bank,   and    received 
from    it    its    check    for    the    agreed     consideration. 
This  was   paid   over  to   Mr.   Taylor,  who   from   that 
day  vanished,   and    the   most  vigilant   efforts   of    de- 
tectives   have    been    unable    to    discover  his   where- 
abouts, or  that  any  one  bearing  his   name  ever  ex- 
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iBted.  Before  the  bank  concluded  its  purchase  of  the 
judgment,  it,  as  stated  in  its  answer  and  established 
by  the  proof,  sent  its  attorney  to  inquire  of  the 
City  Attorney  and  the  City  Treasurer  "whether 
said  judgment  would  be  funded,  and  both  of  them 
gave  assurance  that  it  would  be  done,  and  it  was 
only  on  this  answer  that  the  purchase  was  made.'^ 
In  explanation  of  this  inquiry  and  the  response,  it 
need  only  be  said  it  is  shown  that  the  bonds  upon 
which  this  judgment  was  based  were  part  of  a  se- 
ries of  $100,000  which  had  matured  at  same  date, 
and,  the  city  being  unable  to  pay  them,  and  hav- 
ing no  property  subject  to  execution,  had  obtained 
legislative  authority  to  refund  them  into  a  new 
series  of  bonds.  The  City  Attorney  and  Treasu- 
rer, being  aware  of  this  authority  and  that  the 
policy  and  custom  of  the  City  Council  was  to 
fund  the  matured  bonds  when  presented  for  that 
purpose,  and  knowing  of  no  infirmity  attaching  to 
the  judgment,  the  fraud  being  as  yet  undiscovered 
and  unsuspected,  answered  the  inquiry  of  the  bank's 
attorney  that  the  judgment  would  be  funded.  The 
bank,  after  its  purchase,  did  petition  the  City  Coun- 
cil, the  only  authority  authorized  to  fund  the  judg- 
ment, to  issue  to  it  new  bonds  in  satisfaction. 
Upon  reference  to  a  committee,  the  fraud  was  dis- 
covered, and  the  City  Council  declined  to  pay  or 
fund.  ^ 

Now,  do  these  facts  constitute  an  estoppel  in  pais 
upon  the  municipality'  of  Nashville?  Mr.  Bigelow, 
in  his  very   able   and    exhaustive  work   upon   estop- 
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pels,  upon  a  consideration  of  all  the  cases  defining 
an  estoppel  by  conduct,  sums  up  the  requisites  of 
such   an    estoppel : 

"i^/r.s7 — There  must  have  been  a  representation 
or  a   concealment   of    material   facts. 

^'Second — The  representation  must  have  been  made 
with   knowledge. 

^^  Third — The  party  to  whom  it  was  made  must 
have  been   ignorant   of   the   truth   of   the   matter. 

^'Fourth — It   must    have    been   made   with   the   in- 

« 

tention   that   the   other   party   should   act   upon  it." 

^^Fifth — The  other  party  must  have  been  induced 
to   act   upon   it."      Bigelow   on   Estoppel,  480. 

It  would  seem  that  this  representation  was  only 
regarded  as  an  opinion  by  the  bank;  for  Mr.  Jones, 
the  cashier,  and  the  officer  who  represented  the 
bank  in  the  purchase,  says:  "I  only  understood  that 
the  City  Attorney  and  Treasurer  could  give  assur- 
ance  or  information  of  the  custom  of  the  city  author- 
ities.  I  did  not  suppose  that  they  could  bind  the 
city.  If  there  was  any  obstacle  in  the  way  of  the 
judgment,  I  knew  they  would  know  it.  As  this 
judgment,  by  their  statements,  appeared  regular  and 
valid,  we  did  not  hesitate  to  buy  it."  It  is  clear 
that  if  this  representation  be'* regarded  as  but  an 
opinion,  it  cannot  be  held  an  estoppel.  No  inquiry 
seems  to  have  been  made  as  to  whether  there  was 
any  defense  or  equity  as  against  the  judgment. 
Mr.  Berry,  the  bank's  attorney  who  made  the  in- 
quiries, states  that  the  City  Attorney  and  Treasu- 
rer  "assured    me    that    there    would    be    no    doubt 


DECEMBER  TERM,  1887.  245 


Taylor  v.   Railroad  Company. 


about  the  judgment  being  funded."  He  says  noth- 
ing about  any  further  inquiries  than  such  as  would 
indicate  the  method  by  which  the  demand  might 
be  settled.  But  if  we  give  the  broadest  possible 
effect  to  this  representation,  and  construe  it  as  im- 
plying a  statement  that  there  was  no  defense,  or 
none  would  be  made  to  the  enforcement  of  the 
judgment,  then  we  have  present  every  element  es- 
sential to  an  estoppel  in  pais^  unless  it  be  the  sec- 
ond, which  requires  the  representation  to  be  made 
with  knowledge^  provided  these  representations  were 
made  by  agents  of  the  corporation  icho  icere  author- 
ized to  speak  for  and  bind  their  principals  by  an 
estoppel. 

We  will  look  to  the  question  of  the  necessity 
of  knowledge  upon  the  part  of  the  party  making 
the  representation.  That  the  declarations  made  by 
these  city  officers  were  made  in  ignorance  of  the 
fraud  which  made  the  judgment  void,  and  that 
what  they  said  was  said  in  good  faith,  and  with 
no  intent  to  deceive,  is  admitted.  That  knowledge 
of  the  truth  by  the  party  making  representations 
is  generally  essential  to  an  estoppel  in  pais,  is  per- 
haps well  settled.  Several  of  the  cases  cited  by 
the  counsel  for  the  bank  establish  this  as  the  gen- 
eral rule.  Anderson  v.  Hubble,  93  Ind.,  5^0;  and 
same  case,  47  Am.  Rep.,  394;  Andrews  v.  Lyons, 
11  Allen,  349.  Our  own  case  of  Siwpson  v.  Moore, 
5  Lea,  37'2,  belongs  to  this  class  of  cases,  for  there 
the  representation  was  made  by  the  debtor  himself 
of   the  validity   of   the  debt,  knowing    at    the  time 
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of  the  failure  of  title  which  entitled  him,  by  the 
very  terms  of  his  contract,  to  an  abatement.  It 
is  equally  true  that  where  one  is  ignorant  of  the 
truth  of  the  matter  through  gross  negligence,  his 
want  of  knowledge  will  not  excuse.  Bigelow  on 
Estoppel,  540,  and  cases  cited.  There  are  cases 
which  do  not  take  into  consideration  the  want  of 
knowledge  when  another  has  been  misled  to  his 
injury;  but  these  cases  stand  upon  the  ground  that 
the  declarations  of  the  party  make  him  responsible 
as  upon  a  new  and  obligatory  promise.  Carncs  v. 
Fields  2  Yeates  (Penn.),  541.  Such  cases  are  un- 
satisfactory in  their  reasoning.  Tlie  true  rule  prob- 
ably is  that  ignorance  shall  not  excuse  where  the 
representations  which  mislead  another  are  made  by 
a  party  consciously  ignorant  of  the  matter  to  which 
they  relate  at  the  very  time  that  he  professes 
knowledge.  Liability  can  here  be  predicated  as  le- 
gitimately resulting  from  a  wrongful  assumption  of 
knowledge;  and  upon  high  moral  and  politic  con- 
siderations such  a  party  ought  not  afterward  to  be 
suffered  to  disclairii  an  acquaintance  with  facts 
which  he  has  once  unjustly  or  incautiously  and  in- 
juriously assumed  to  know.  Upon  this  ground  the 
case  of  Merriwcther  v.  Larmon,  3  Sneed,  448,  and 
that  of  Deaderick  v.  Mitchell^  6  Bax.,  35,  proceed. 
See  also,  for  an  able  statement  of  what  we  conceive 
to  be  the  true  ground,  the  case  of  Preston  v.  Manny 
25   Conn.,   118. 

Tested  by  this  principle,  the  representations  were 
made   by   officials    ignorant  at  |the  time  of   the  yet 
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undiscoverad  fraud;  but  it  was  not  a  case  of  one 
as^^uming  knowledge,  either  willfully  or  incautiously. 
They  spoke  the  truth,  so  far  as  it  was  known  to 
them  or  to  any  other  of  the  city's  agents  at  that 
time.  -  It  was  not  a  case  of  one  consciously  igno- 
rant and  yet  assuming  knowledge ;  nor  was  their 
ig!iorance  the  result  of  any  culpable  degree  of 
negligence,  as  has  already  been  decided  in  the 
other  branch  of  this  case.  Information  was  sought 
of  certain  persons  supposed,  from  their  relations  to 
the  city,  to  have  a  knowledge  as  to  the  purpose 
of  the  city  concerning  this  debt.  Those  officers 
give  the  inquirer  all  the  information  which  they 
have,  and,  being  ignorant  of  an  undiscovered  in- 
firmity affecting  the  demand  inquired  about,  they 
assume  reasonably,  and  so  assure  the  inquirer,  that 
the   debt  will  be   funded. 

But  upon  another  and  distinct  ground  the  cor- 
poration is  not  estopped  by  the  representations  of 
its  City  Attorney  and  Treasurer  made  concerning 
this  claim;  and  that  is  that  it  was  not  within  the 
scope,  or  even  apparent  authority,  of  either  of  them 
to  fasten  upon  the  city  any  liability  by  contract, 
and,  a  fortiori,  by  their  declarations,  acknowledg- 
ments, or  representations,  unless  expressly  author- 
ized by  the  city  charter,  or  ordinance  or  resolution 
of  the  City  Council.  We  have  been  referred  to  no 
such  authority,  either  in  the  city  charter  or  in  the 
legislation  of  the  City  Council.  The  charter  of 
the  city  provides  "that  the  City  Council  shall  have 
power,  by  ordinance,  to  appropriate  money  and  pro- 
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vide  for  the  payment  of  the  debt  and  expenses  of 
the  city;"  and  it  is  further  provided  "that  no  per- 
son, whether  a  member  of  the  City  Council  or  of- 
ficer of  the  corporation,  shall  order,  contract,  or 
do  any  thing  whereby  an  expenditure  of  money 
is  the  consequence,  or  liability  is  to  be  incurred, 
unless  authorized  by  existing  laws  or  ordered  by 
the  City  Council."  This  Court  heretofore,  in  con- 
struing the  powers  of  city  officials  under  this  char- 
ter, and  in  a  case  where  the  plaintiff,  in  a  suit 
against  the  city  upon  a  most  meritorious  claim,  re- 
lied upon  an  acknowledgment  and  promise  to  pay 
made  by  the  Mayor  of  the  city  as  a  reply  to  the 
plea  of  the  statute  of  limitations  interposed  by  the 
city,  adopted  the  unreported  opinion  of  Judge  Free- 
man in  the  case  of  Nashville  v.  Fisher  et  al.y  where 
he  said,  speaking  for  the  Court:  "We  hold  the 
principle  to  be  sound,  as  stated  by  the  Supreme 
Court  of  New  Jersey  in  Sachem  v.  Seyviour^  24  N. 
J.,  153,  'that  the  powers  of  a  municipal  corpora- 
tion can  only  be  exercised  by  the  governing  legis- 
lative body  of  such  corporation,  or,  we  may  add, 
by  other  agents  of  such  corporation  in  pursuance 
of  authority  given  from  such  governing  body  in 
the  form  of  an  ordinance  or  legislative  enactment 
of  such  body,  or  in  pursuance  of  powers  granted 
or  conferred  in  the  charter  by  the  Legislature.' 
While  we  have  no  doubt  that  these  promises  had 
the  effect  to  lull  the  plaintiff  into  security,  and 
may  cause  a  loss  which  to  her  may  be  serious,  yet 
it  is  clear  that  these  promises  of   the   Mayor  were 
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unauthorized  and  not  binding  on  the  defendant, 
and  hence  inoperative  to  prevent  the  bar  of  the 
statute."      City  of   Nashville  v.    Toney,  10  Lea,   643. 

The  doctrine  of  this  case  we  regard  as  conclu- 
sive upon  the  question  of  the  want  of  authority 
of  these  officials  to  bind  the  city  by  their  decla- 
rations or  representations.  If  they  could  not  do 
so  by  express  agreement,  it  must  logically  follow 
that  they  could  not  do  so  by  indirection,  such  as 
an  estoppel  would  be.  In  the  Toney  case,  just 
referred  to,  the  "assurances"  of  the  Mayor  oper- 
ated with  great  hardship,  inasmuch  as  they  led  to 
delay  in  suing  until  the  statute  had  barred  the 
remedy;  but  in  this  case  no  such  hardship  resulted, 
because  the  agent  of  the  bank  knew  that  these 
officials  could  not  bind  the  city  by  their  "assur- 
ance"  that  the   judgment  would  be  funded. 

The  attitude  of  the  bank,  under  the  admissions 
of  its  cashier,  is  not  materially  different  from  that 
of  any  other  purchaser  of  a  nou-negotiable  chose 
or  past-due  jmper  who  buys  knowing  that  he  takes 
the  shoes  of  the  assignor,  and,  to  guard  against 
loss,  makes  inquiry  of  one  whom  he  supposes,  by 
reason  of  his  attitude  and  relation  to  the  debtor, 
is  likely  to  know  of  the  probabilities  of  payment, 
and  yet  at  the  same  time  knows,  as  matter  of  fact, 
that  the  party  of  whom  he  makes  inquiry  has  no 
authority  to  speak  for  and  bind  his  principal.  The 
course  taken  was  a  prudent  one,  yet  it  could  not 
guard    against    the    consequence    if    it    should    turn 
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out,  as  in  this  case,  that  there  was  a  valid  defense 
to   the   demand. 

That  there  are  circiinistances  under  which  a  mu- 
nicipal corporation  may  he  cstopj^ed  hy  the  declara- 
tions and  conduct  of  its  agents  is  not  to  be  dis- 
puted. We  have  been  referred  to  some  cases  in 
which  an  estoppel,  was  found;  but  in  all  to  which 
we  have  had  access  the  rei)resentation  was  made 
by  an  officer  strictly  within  the  scope  of  his  duty, 
and  was  authorized  to  speak  for  the  municipality 
in  the  matter,  and  his  statement  was  relied  on  as 
binding  upon  the  corporation.  If  a  municipal  cor- 
poration be  treated  with  reference  to  its  contract 
relations  as  quo  ad  hoc  a  private  corporation,  the 
result  in  this  case  would  be  tlie  same;  for,  clearly, 
the  declarations  or  representations  in  this  case  were 
made  by  agents  not  having  authority  to  bind  their 
principal,  and  this  was  confessedly  known  to  the 
agents   of   the   bank. 

There  is  nothing  in  the  case  of  Curron  v.  The 
3fayor,  79  X.  Y.,  511,  which  conflicts  with  the 
views  we  entertain.  The  case,  upon  its  facts,  was 
rightly  decided.  The  point  pressed  by  counsel  in 
argument  that  when  a  judgment  is  by  confession 
that  there  is  an  estoppel  by  record  as  to  strangers, 
is  not  well  taken  as  matter  of  fact.  The  judg- 
ment is  not  in  the  transcript,  and  nothing  appears 
as  to  its  form  but  that  which  is  to  be  inferred 
from  the  statement  in  the  bill  of  the  city  that  the 
City    Attorney,    knowing    of   no    defense,    consented 
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that  judgment  might  he  taken.  This  implies  a 
consent  to  the  usual  formal  entry  of  jury  and  ver- 
dict, or  that  pleas  were  withdrawn,  rather  than  a 
solemn   judgment  by   confession. 

The  decree  of  the  Chancellor  perpetually  enjoin- 
ing any  further  proceedings  upon  the  judgment  will 
be  affirmed  with  costs. 

Judges   Snodgrass  and  Folkes  dissent. 
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West    Nashville    Planing-mill    Company    i\    Nash- 
ville  Savings  Bank. 

{Nashville.      January   7th,   1888.) 

Corporations.     Stork,     Purchaser.      Liability  for  unpaid  sabscription, 

A  bona  fuie  purchaser  of  shares  of  stock,  for  value,  and  without  notice, 
either  from  the  face  of  the  stock  certificates  or  otherwise,  that  the 
subscription  price  is  unpaid,  cannot  be  held  by  the  corporation  for 
the  unpaid  subscription  price. 

Cases  cited  and  approved  :  Jackson  v,  Sligo,  I  Lea,  210;  Moses  z'.  Ococe 
Bank,  i  Lea,  398;  Cornick  v.  Richards,  3  Lea,  i ;  Cherry  %>.  Frost,  7 
Lea,  I  ;  91  U.  S.,  65. 


FROM     DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson 
County.      A.   G.   Merritt,   Ch. 

Whitman   k  Gamble  for  Complainant. 

John   Ruhm   for  Defendant. 

LuRTON,  J.  The  complafnant,  a  manufacturing 
corporation  created  under  the  provisions  of  the  Gen- 
eral Incorporation  Act  of  1875,  sues  the  defendant 
upon  a  stock  call  duly  made  for  twenty-five  per  cent, 
of  subscription  price  upon  forty-five  shares  of  stock 
now  standing  upon  the   stock  books  of  complainant 
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in  the  name  of  Julius  Sax,  President.  This  stock 
was  originally  subscribed  by  one  J.  B.  Tucker, 
who  paid  one-half  of  ^the  subscription  price,  but 
to  whom  was  issued  stock  certificates,  one  of  which 
was  in   the   following  words : 

"Shares  $100   each. 
"  West   Nashville  Planing-mill  and  Lumber   Company y 

Nashville,    Tenn.  : 

"This  is  to  certify  that  J.  B.  Tucker  is  entitled 
to  thirty-five  shares,  of  one  hundred  dollars  each, 
in  the  capital  stock  of  the  West  Nashville  Mill 
and  Lumber  Company  of  Nashville,  subject  to  all 
the  conditions  and  stipulations  contained  in  their 
articles  of  incorporation;  transferable  by  him  or 
his    attorney   only   on    surrender    of   this    certificate. 

"In  testimony  whereof,  the  President  and  Sec- 
retary of  said  company  have  hereunto  subscribed 
their  names.  R.   F.   Woodard,   President. 

"T.   O.   Trbanor,   Secretary:' 

The  defendant  bank,  without  notice  that  the 
stock  was  not  in  fact  paid  up,  and  in  good  faith, 
made  a  loan  to  Tucker,  and  took  his  stock  certifi- 
cates as  collateral  security,  with  usual  power  of 
attorney  to  transfer  same.  Subsequently  the  bank 
surrendered  original  certificates,  and  caused  new  cer- 
tificates to  issue  to  itself  identical  in  form  with 
the  original.  Under  these  facts  defendant  must  be 
treated  as  if  an  innocent  purchaser  for  value, 
without    actual    notice    of   the   fact    that    the    stock 
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was  subject  to  future  calls  for  unpaid  ])alance  of 
subscription  price.  A  number  of  defenses  to  this 
suit  have  been  very  ably  and  earnestly  pressed  bj- 
the  solicitor  for  the  bank,  but  in  the  view  we  take 
of  the  case  we  need  only  determine  one  of  them. 
The  general  rule  concerning  the  effect  of  the  trans- 
fer of  shares  in  a  -corporation  is  that  such  trans- 
fer operates  as  a  novation  of  the  contract  of  mem- 
bership. The  transferer  ceases  to  be  a  share-holder, 
and  the  transferee  becomes  one.  The  first  is  ordi- 
narily relieved  from  all  further  liability  to  contrib- 
ute capital,  and  loses  all  right  to  participate  in  the 
further  profit  or  management;  the  transferee  takes 
the  place  of  the  retiring  member,  and  by  implica- 
tion assumes  all  the  obligations  which  rested  upon 
the  former  holder  as  a  member  of  the  company, 
and  ordinarily  becomes  liable  for  calls  to  the  same 
extent  as  the  former  owner  before  the  transfer  was 
made.  Assuming  the  burthens,  he  becomes  like- 
wise entitled  to  all  the  benefits  attaching  to  own- 
ership of  the  shares.  iTi  the  absence  of  charter 
provisions  or  statutory  regulations,  this  general  rule 
is  almost  universally  recognized.  Morawetz  on  Cor- 
porations,   Sec.   159,   2d    Ed.,   and    authorities    cited. 

It  is  clearly  so  settled  in  this  State.  Jackson 
V.  SU(/o,  1  Lea,  213;  Moses  v.  Ocoee  Bank,  1  Lea, 
398. 

Stockholders  become  such  in  several  ways— either 
by  original  subscription,  or  by  assignment  of  prior 
holders,  or  by  direct  purchase  from  the  company. 
It  is   not  at  all   essential  that   at  the   time   there    is 
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an  original  subscription  there  shall  be  an  express 
promise  to  pay  the  subscription  price.  Oftener  than 
otherwise  there  is  none,  the  subscription  being  a 
simple  agreement  to  take  so  many  shares  of  stock. 
By  necessary  implication  there  arises  from  such  a 
subscription  a  promise  to  pay  the  par  value  of 
such  stock,  upon  which  an  action  of  assumpsit 
lies.  E.  T.  Sf  Va,  R.  B.  v.  Ganunorij  5  Sneed, 
570. 

The  Massachusetts  and  Maine  cases,  holding  an 
express  promise  necessary,  are  exceptional,  and  are 
based  chiefly  upon  the  charter  remedy  of  a  sale 
of  the  stock  being  regarded  as  exclusive  in  the 
absence  of  an  express  agreement  to  pay.  The  li- 
ability of  the  transferee  of  unpaid  stock  is  ex- 
pressly put  upon  the  same  ground  of  an  agree- 
ment by  implication  from  the  acceptance  of  a 
transfer  of  unpaid  stock,  thus  coming  into  privity 
with  the  corporation,  and  by  implication  rendering 
himself  liable  to  action  by  the  corporation  for  sub- 
sequent calls  for  unpaid  balance  of  subscription 
price.  Morawetz  on  Corporations,  2d  Ed.,  159; 
Webster  v.    Upton,   91    U.    S.,   65. 

The  Pennsylvania  cases,  holding  that  the  trans- 
feree is  not  liable  without  express  agreement,  are 
exceptional,  and  do  not  commend  themselves  to  us 
by  their   reasoning. 

The  General  Incorporation  Act  of  1875,  under 
which  complainant  holds  its  charter,  contains  noth- 
ing which  affects  the  question  of  the  ordinary  lia- 
bility  of    a    transferee   to    the   corporation.      Section 
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five    of    that    act    only   provides    for  the    continued 
liability   of  the   transferer   in   the   case   mentioned. 

As  we  have  seen,  the  rule  which  makes  a  trans- 
feree liable  for  unpaid  calls  is  based  upon  the  im- 
plied agreement  arising  where  one  takes  shares  sub- 
ject to  calls,  and  causes  them  to  be  transferred  to  him- 
self. But  where  the  purchaser  of  such  shares  buys 
them  as  paid-up  shares^  and  without  notice  that  in 
fact  they  are  not  paid  up,  then  no  implication  arises 
of  an  agreement  to  pay  anything  to  the  corporation 
for  such  shares.  In  such  case  there  are  no  facts 
from  which  to  imply  an  agreement.  The  repre- 
sentation made  by  the  corporation,  either  upon  the 
face  of  the  stock  certificate  or  by  its  officers,  that 
the  shares  are  paid  up  will,  as  between  the  cor- 
poration and  such  transferee,  prevent  any  contract 
by  implication.  Morawetz  on  Corporations,  Sec. 
161;    Cook   on   Stocks,   Sees.   50,   257,    and   418. 

The  question  arising  upon  the  certificates  in  this 
case  is  not  so  easy  of  solution,  inasmuch  as  there 
is  no  express  declaration  on  the  face  of  it  that 
the  shares  are  non-assessable  or  paid  up.  In  such 
a  case  the  question  is  a  perplexing  one  as  to 
whether  the  purchaser  of  such  shares  is  bound,  at 
his  peril,  to  make  inquiry,  or  whether  he  is  not 
protected   by   the   want   of   notice. 

This  certificate  is  in  the  usual  commercial  form 
of  certificates  issued  for  shares  fully  paid  up.  There 
is  no  intimation  upon  its  face  that  it  is  not  what 
it  appears  to  be.  The  corporation,  in  putting  such 
shares    upon   the    market,  has    put    it  in    the   power 
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of  the  subscriber  to  sell  the  same  to  persons  in- 
nocent  of  the  true  fact.  Under  such  circumstances, 
ought  the  corporation  to  be  suftered  to  demand 
from  an  innocent  transferee,  for  value,  the  balance 
of  the  subscription  price?  Certificates  of  stock  are 
quasi  negotiable  securities.  The  vast  number  of 
such  shares  daily  sold  upon  the  market  have  led 
the  courts  to  aid  their  commercial  and  negotiable 
character  in  favor  of  purchasers  without  notice  of 
secret  liens. 

Thus  an  assignment  of  a  certificate  of  stock  is 
held  to  pass  the  legal  title  to  such  shares  to  the 
assignee,  even  without  transfer  upon  stock  book  or 
other  notice  to  the  corporation.  Cornick  v.  Bieh- 
ardsy  8  Lea,   1. 

Again,  this  Court  held  that  if  the  pledgee  of 
a  stock  certificate,  with  blank  power  of  attorney, 
subpledge  such  certificate  for'  money  loaned,  the 
subpledgee,  if  ignorant  of  the  title  of  his  pledgor, 
will  hold  the  certificate  as  against  the  true  owner. 
Cherry  v.   Frost,   7   Lea,   1. 

In  view  of  the  important  character  assumed  by 
shares  of  stock  in  both  the  speculative  and  invest- 
ment markets,  and  in  view  of  the  readiness  with 
which  corporations  can  guard  themselves,, as  well  as 
purchasers  of  such  shares,  by  issuing  only  fully  paid 
shares,  or  by  expressing  upon  the  face  of  such  as 
are  not  paid  up  the  fact  that  they  are  subject  to 
call  for  unpaid  subscription  price,  we  hold,  in  the 
interest    of    the    negotiability    of    such    shares    and 

of    what    we    deem    a    true    public    policy,    that    a 
18 
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bova  fide  purchaser  of  a  certificate  of  stock,  for 
value,  and  without  notice,  either 'from  the  face  of 
the  certificate  or  otherwise,  'that  the  subscription 
price  has  not  been  paid,  will  be»  protected  ^  be- 
tween himself  and  the  corporation  negligently  is- 
suing such  shares.  This  rule  we  regard  as  most 
in  accord  with  the  usages,  customs,  and  demands 
of  commerce,  and  as  calculated  to  prevent  the  as- 
sumption of  unsuspected  liabilities  on  the  one 
hand,  and  the  illegitimate  use  of  unpaid  shares  of 
stock  on  the  other.  Cook  on  Stocks,  Sees.  50 
and    257. 

The  rule  is  in  analogy  with  the  principles  gov- 
erning contracts,  as  there  can  be  no  implied  con- 
tract to  pay  unpaid  calls  where  the  purchaser  buys 
what  he   is   entitled   to  believe   are   paid-up   shares. 

The  decree  of   the   Chancellor  is  afiirmed. 
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Price  PftCK  v.  The  State. 
{Nashville.      January  13th,   1888.) 

1.  Criminal  Law.     Evidence,     Impeachment  of  Defendant  as  a  witness. 

Charge  of  Court. 

A  defendant,  who  testifies  on  his  own  behalf,  on  the  trial  of  a  criminal 
case,  may  be  impeached  in  the  same  manner  as  any  other  witness ; 
but  the  jury  should  be  instructed  to  consider  impeaching  testimony 
as  affecting  only  his  credibility  as  a  witness,  and  not  as  impairing  the 
presumption  of  his  innocence. 

Cited :  Acts  1887,  Ch.  79. 

Cases  cited  and  approved:  Gilliam  v.  State,  i  Head,  38;  Ford  v.  Ford, 
7  Hum.,  92;  Merriam  v.  State,  3  Lea,  394;  67  Mo.,  380;  9  Nev., 
179;  42  N.  Y.,  265;  50  N.  Y.,  240;  2  Lansing,  227;  36  Kansas,  90; 
41  Cal.,  429;  51  Tnd.,  14;  52  N.  H.,  459;  28  Conn.,  309;  58  Mo., 
507;  97  Mass.,  587. 

2.  Same.     Same,     Hearsay,     Declarations  of  third  persons,  I 

Where  the  defense  to  a  criminal  charge  is,  that  a  third  person  commit- 
ted the  offense,  the  confession  of  such  third  person,  made  after  the 
perpetration  of  the  crime,  and  not  part  of  the  res  gestte^  is  not  admis- 
sible in  evidence. 

Cases  cited  and  approved:  Sible  7'.  State,  3  Heis.,  139;  Rhea  7^  State, 
10  Yen,  257;  67  N.  Y.,  218;  9  Ala.,  990;  6  Tex.,  650. 

(See  Sawyers  v.  State,  15  Lea,  694.) 

Cited  and  disapproved:  Hensleyz'.  State,  9  Hum.,  243. 


FROM     DAVIDSON. 


Appeal  in  error  from  the  Criminal  Court  of  Da- 
vidson County.      G.   S.   Ridley,  J. 

QuARLBS   &   TuRLEY   for   Peck. 
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Attorney-General   Pickle   for  State. 

FoLKES,  J.  The  plaintift*  in  error  was  convicted 
of  murder  in  the  second  degree,  and  sentenced  to 
the  penitentiary  for  ten  years.  He  has  appealed 
in   error  to  this   Court. 

The  first  point  urged  for  reversal  necessary  to  be 
noticed  involves  the  construction  of  a  recent  act  of 
the  Legislature  not  heretofore  passed  upon  by  this 
Court.  It  is  entitled  "An  Act  to  permit  parties 
defendant  in  criminal  causes  to  testify  in  their  own 
behalf."      Section   one   is  as  follows: 

Be  it  enacted^  etc.,  "That  in  the  trial  of  all  in- 
dictments, presentments,  and  other  criminal  proceed- 
ings, in  any  of  the  courts  of  this  State,  the  party 
defendant  thereto  may,  at  his  own  request,  but  not 
otherwise,  be   a  competent  witness  to  testify  therein. 

"Sec.  2.  That  the  failure  of  the  party  defend- 
ant to  make  such  request  and  to  testify  in  his  own 
behalf,  shall  not  create  any  presumption  against  him. 
But  the  defendant  desiring  to  testify  shall  do  so 
before  any  other  testimony  for  the  defense  is  heard 
by  the   Court  trying  the   case." 

This  is  the   entire   act. 

The  plaintiff  in  error  in  the  trial  below  availed 
himself  of  the  privilege  of  the  act,  was  called  as 
a  witness,  and  testified.  The  State,  in  presenting 
its  proof  in  rebuttal,  called  one  Turbeville,  who 
said :  "  I  know  Price  Peck,  and  have  known  hini 
for  six  or  eight  years.  I  know  his  general  char- 
acter."     Objected  to  by  defendant's   counsel,  on  the 
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ground  that  the  defendant's  general  moral  charac- 
ter cannot  be  inquired  into  unless  said  defendant 
puts  his  character  in  issue  first.  Court  overruled 
objection,  and  counsel  excepts.  Witness  continu- 
ing; "It  is  bad,  and  from  that  general  character 
I  would  not  give  him  full  faith  and  credit  in  a 
court  of  justice."  The  record,  continuing,  shows: 
"Defendant's  counsel  object  to  the  above  also,  be- 
cause the  defendant's  credibility  is  not  only  at- 
tacked as  a  witness,  but  he  is  attacked  as  a  de- 
fendant by  inquiring  about  his  general  moral  char- 
acter when  it  is  not  in  issue,  and  when  the 
inquiry  should  be  directed  alone  to  his  character 
as  to  truth  and  veracity."  Objection  overruled, 
and   defendant's  counsel   again   excepts. 

Before  passing  to  the  consideration  of  the  ques- 
tion here  presented,  it  may  be  well  for  us  to  see 
what  the  trial  Judge  said  to  the  jury  on  the  sub- 
ject  when  he  came  to   deliver  his   charge. 

After  laying  down  properly  the  various  rules  for 
the  guidance  of  the  jury  in  testing  the  credibility 
of  witnesses  in  general,  where  there  is  a  conflict 
in  the  evidence,  the  Judge  said:  "I  have  permit- 
ted the  State  in  this  case  to  ofter  evidence  as  to 
the  character  of  the  defendant.  You  will  bear  in 
mind  that  this  was  done  solely  for  the  purpose  of 
enabling  you  to  determine  what  weight  the  defend- 
ant's testimony  is  entitled  to  as  a  witness,  and  not 
for  the  purpose  of  weakening  the  presumption  of 
innocence  which  the  law  throws  around  him.  In 
other  words,  you  may  weigh    the  proof  which  the 
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State  has  introduced  on  the  subject  of  his  charac- 
ter with  all  the  other  proof  in  the  case  in  esti- 
mating how  far  you  will  believe  him  as  a  witness, 
but  must  not  consider  the  presumption  of  his  in- 
nocence weakened  by  the  evidence  on  the  subject 
of   his  character  which    the   State    has    introduced." 

Was  the  action  of  the  Court  in  admitting  the 
testimony,  coupled  with  the  instruction  in  relation 
thereto,  erroneous?  We  think  not.  Under  the 
act  in  question  he  cannot  be  made  a  witness.  He 
becomes  such  voluntarily;  and  when  he  elects  to 
place  himself  upon  the  stand  as  a  witness,  he  can 
be  treated  in  all  Respects  as  any  other  witness,  with 
the  same  privileges  and  the  same  burthens,  no 
more  and  no  less,  except  so  far  as  the  Legislature 
has  provided.  The  act  undertakes  to.  distinguish 
him  from  other  witnesses   in   only  three  particulars: 

First — He  is  not  to  be  called  except  upon  his 
own   request. 

Second — His  failure  to  take  the  stand  is  not  to 
create   any   presumption   against  him. 

Third — He  must  be  the  first  to  testify  for  the 
defense  when   he  proposes   to   become   a  witness. 

The  first  two  are  privileges  not  enjoyed  by  other 
parties;  the  last  is  a  burden.  The  Legislature 
having  seen  fit  to  make  the  three  exceptions,  the 
courts  are  not  authorized  to  make  any  other.  With 
the  wisdom  and  the  policy  of  the  act  we  have 
nothing  to  do ;  this  concerns  the  Legislature  only. 
It  is  a  natural  step  in  the  line  of  progress  that 
began   with    the    removal  of   the    disqualification    of 


DECEMBER  TERM,  1887.  268 


Price  Peck  v.  The  State. 


interest  in  civil  suits,  now  removed  by  legislation  in 
England  and  in  almost  all  of  the  A^^^rican  States, 
and  to  a  large  extent  applied  to  criminal  trials  by 
most   of   the    States   of   this   Union. 

Speaking  for  myself,  I  agree  with  the  view  ex- 
pressed by  the  learned  writer  quoted  in  the  notes 
to  Wharton's  Criminal  Evidence :  "  But  though  the 
new  rule  may  tend,  and  very  properly,  to  an  in- 
crease in  the  number  of  convictions,  there  is  not 
the  slightest  doubt  that  it  will  also  prevent  a  num- 
ber of  wrongful  convictions,  if  not  make  wrongful 
convictions   almost  impossible." 

To  return  to  the  objections  made  to  the  evi- 
dence in  the  case  at  bar.  It  is  earnestly  insisted 
that  such  ruling  operates  to  destroy  the  elementary 
principle  of  law  that  the  State  cannot  go  into 
proof  of  the  general  character  of  the  accused  until 
he  first  opens  the  door.  The  contention  is  not 
logical.  The  general  rule  remains  unaftected.  The 
accused  is  still  safe  from  such  an  attack  so  long 
as  he  remains  the  accused  only;  but  when  he  vol- 
untarily places  himself  upon  the  stand  he  assumes 
the  character  of  a  witness,  and  as  such  must  ex- 
pose himself  to  be  attacked  to  the  same  extent  as 
other  witnesses.  Surely  the  courts  would  be  slow 
to  place  a  construction  upon  an  act  of  the  Legis- 
lature— ^if  there  were  room  for  construction — that 
would  allow  a  witness  to  be  sworn  and  give  his 
testimony  against  that  of  good  and  true  men 
where  the  State's  Attorney  knows  and  is  ready  to 
prove  him  wholly  devoid  of  moral  sens^  and  utterly 
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unworthy  of  belief,  and  at  the  same  time  prevent 
the  State  from  showing  the  character  of  the  wit- 
ness  as   affecting  his   credit. 

Under  this  act,  a  man  repeatedly  convicted  of 
the  crime  of  perjury  can  go  before  a  jury  in  a 
community  where  he  is  unknown,  and  with  a  good 
manner  and  fair  exterior  give  evidence  in  his  own 
behalf,  and  the  State  remain  powerless  to  impeach 
him,  if  the  position  contended  for  were  tenable. 
Prior  conviction  of  an  infamous  crime,  it  would 
seem,  does  not  incapacitate  him,  as  the  statute 
gives  him  arbitrarily  the  right  to  testify  in  his 
own  behalf,  as  was  held  by  the  courts  of  New 
York  under  a  statute  in  the  main  similar  to  our 
own.  Newman  v.  People^  63  Barb.,  630.  But,  un- 
der the  rule  contended  for,  the  record  of  such  con- 
viction could  not  be  introduced,  because,  as  a  de- 
fendant, evidence  of  a  distinct  felony  could  not  be 
proven  against  him.  The  statement  of  the  propo- 
sition would  seem  to  carry  with  it  its  own  refu- 
tation. 

It  must  be  borne  in  mind  that  in  Tennessee  it 
has  been  long  and  well  settled  that  in  impeaching 
the  credibility  of  a  witness  the  inquiry  is  not,  as 
in  some  of  the  States,  restricted  to  the  general 
reputation  for  veracity,  but  it  involves  his  whole 
moral  character.  It  has  been  regarded  as  Essential 
to  the  ends  of  justice  that  both  the  court  and 
jury  should  have  full  opportunity  of  knowing  the 
entire  moral  character  of  the  witness  where  credit 
is    sought    to    be    impeached.      "In   view  of   all  of 
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which,"  as  was  said  by  Judge  McKinuey  in  GU- 
liam  V.  The  State,  1  Iliead,  38,  "it  may  be  safely  left 
to  the  jury  to  determine  what  degree  of  credit  the 
witness'  is  entitled  to  for  truth,  notwithstanding  his 
other  vices  and  immoralities  of  character,  as  his 
claim  to  veracity  is  the  primary  and  important  con- 
sideration." 

According  to  our  practice,  then,  the  proper  in- 
quiry is  whether  the  witness  knows  the  general 
character  of  the  person  whose  credibility  is  in 
question,  and  whether,  from  such'  knowledge,  the 
witness  would  believe  him  on  oath.  Ford  v.  Ford^ 
7  Hum.,  92;  Merriam  v.  State^  3  Lea,  394.  So 
we  see  this  witness  has  only  been  made  to  <iarry 
the  same  burden  that  rests  upon  all  witnesses  un- 
der our  practice. 

The  charge  of  the  Court,  as  far  as  language  can 
do  so,  confines  the  effect  of  the  testimony  to  his 
credibility.  If  such  evidence,  notwithstanding  the 
charge,  may  by  possibility  prejudice  him  with  the 
jury — and  we  have  no  right  to  suppose  that  the 
jurors,  on  their  oaths,  will  not  be  controlled  by 
the  charge — the  defendant  cannot  complain,  since  he 
voluntarily  placed  himself  in  a  position  where  such 
evidence  was   admissible. 

But  we  are  not  left  alone  to  reason  out  our 
conclusions  upon  this  question.  It  and  kindred 
questions  have  been  presented,  and  adjudged  in  ac- 
cordance with  the  views  here  expressed,  in  other 
States  where  similar  acts  exist.  The  best  consid- 
ered   case,  perhaps,  to  which   we    have  ^ad    access 
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is  The  Staff  v.  Clinton^  67  Mo.,  380,  where  many 
cases  are  ,  cited  sustainiDg  the  conclusion  there 
reached  that  "the  defendant,  as  a  witness  in  a 
criminal  case,  suhjects  himself  to  the  same  rules  as 
to   cross-examination  and   impeachment  as  other  wit- 


nesses." 


Similar  statutes  have  been  similarly  construed  in 
Nevada,  New  York,  California,  Massachusetts,  Indi- 
ana, Connecticut,  New  Hampshire,  and  other  States. 
State  V.  Cohii',  9  Nev.,  179;  Brandon  v.  The  People^ 
42  N.  Y.,  265,  where,  on  cross-examination,  "Have 
you  ever  before  been  arrested  for  theft?"  was  held 
a  proper  question,  no  suggestion  of  privilege  hav- 
ing been  made;  People  v.  Connors^  50  N.  Y.,  240; 
McGarry  v.  The  People,  2  Lansing,  227;  State  v. 
Pfefferle,  36  Kansas,  90;  People  v.  McGungill,  41 
Cal.;  429;  Mershon  v.  The  State,  51  Ind.,  14;  State 
V.  Ober,  52  N.  H.,  459;  Town  of  Norfolk  v.  Gay- 
lerd,   28   Conn.,   309. 

The  rule  as  to  the  general  character  of  witness 
is  the  same  in  Missouri  as  in  this  State.  State 
V.   Breed  en,   58   Mo.,   507. 

In  Massachusetts  it  is  held  that  where  the  de- 
fendant is  a  witness,  he  may  be  asked  "whether 
he  has  been  in  prison  on  other  charges."  Com- 
monwealth  V.   Bonner,   97   Mass.,   587. 

See  also  Wharton's  Criminal  Evidence,  Section 
427  et  seq,,  where  the  author  takes  this  view  of 
similar   statutes. 

We  are  of  opinion,  therefore,  that  there  was  no 
error  in   the  action   of   the   Court  complained  of. 
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It  18  next  insisted  that  the  judgment  should  be 
reversed  because  of  the  exclusion  by  the  Court  of 
the  evidence  ottered  on  behalf  of  the  defense  to 
show  that  one  Robert  Woods  had,  after  the  kill- 
ing, admitted  to  the  witness  that  he  had  done  the 
shooting. 

In  this  there  was  no  error.  The  contention  is 
that,  as  the  defense  was  that  the  shooting  was 
done  by  Robert  Woods  and  not  by  the  prisoner, 
any  evidence  was  legitimate  that  went  to  show 
that  such  other  person  perpetrated  the  crime,  which 
would  have  been  legal  against  the  individual  upon 
whom  it  is  attempted  to  place  it  if  he  were  upon 
trial  therefor;  and  the  case  of  Hensley  v.  The  State, 
9  Hum.,  243,  is  claimed  as  an  authority  for  the 
position. 

The  point  adjudged  in  that  case  does  not  war- 
rant the  contention.  The  defendant  was  upon  trial 
for  arson.  It  appeared  that  the  mill-house  was 
burned  in  the  night;  that  the  defendant  had  en- 
tertained hostility  to  the  prosecutor,  and  had  threat- 
ened to  burn  the  house;  that  the  tracks  of  a 
horse  were  discovered  in  the  vicinity  of  the  mill, 
and  that  defendant  was  in  the  neighborhood  of  the 
house  at  the  time  it  was  burned.  The  defendant 
ottered  to  prove  "that  John  Richards  had  threat- 
ened to  burn  the  mill-house,  and  was  in  the  neigh- 
borhood when  it  was  burned."  The  evidence  was 
excluded,   and  it  was    held   error. 

We  need  only  say  of  this  case  what  was  said 
by  this   Court    in   Sible  v.    The   State,   3  Ileis.,   139: 
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"It  goes  quite  as  far  as  we  think  it  consistent 
with  the  well  established  rules  of  evidence  to  go, 
and  we  are  not  inclined  to  extend  the  principle  of 
allowing  declarations  of  third  persons  to  be  given 
in  evidence,  either  to  criminate  or  exonerate  a  de- 
fendant  in   criminal   prosecutions." 

The  case  at  bar  differs  from  the  Ilensley  case 
in  several  very  important  particulars.  Here  the 
declaration  sought  to  be  proven  Wiis  made  after  the  * 
crime;  here  the  case  rests  upon  direct,  and  not 
circumstantial,  evidence,  though  there  is  a  conflict 
in   the   testimony. 

To  admit  such  testimony  as  was  offered  would 
be  to  overturn  the  well-settled  rules  of  law  which 
exclude  hearsay,  and  would  open  the  door  to  the 
most  easily  manufactured  evidence.  The  admission 
is  not  a  part  of  the  res  ge^tre,  is  not  made  under 
oath,  and  can  be  made  for  the  purpose  of  exculpat- 
ing the  defendant,  and  its  falsity  afterward  confessed, 
when   it   has   accomplished   the   desired  end. 

But  it  is  needless  to  elaborate  a  principle  so 
well   settled  by   authority. 

This  Court  held,  as  early  as  1837,  in  Rhea  v. 
The  A^fafe,  that  it  is  not  competent  for  the  defend- 
ant to  prove  by  a  witness  that  a  negro  slave  had 
confessed  to  him  that  he  had  stolen  the  goods  for 
the  larceny  of  which  the  defendant  was  being  tried. 
10  Yer.,   257. 

On  an  indictment  for  murder  the  admissions  of 
other  persons  that  they  did  the  killing,  or  com- 
mitted the  crime  in   controversy,   are    not  evidence. 
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Thomas  v.  The  People,  67  N.  Y.,  218;  Smith  v. 
The  State,  9  Ala.,  990;  Sharp  v.  The  State,  6  Tex. 
Ap.,   650;    Wharton's   Cr.   Ev.,   Sec.   225. 

There   is   no   error   in    the   record,   and  the  judg- 
ment  must  be   affirmed.       ' 


Davis   v.  Mills. 


{Nashville.      January   13th,   1888.) 


Witness.     Ftvs  of.     Absent  at  trial. 

A  witness,  absent  at  the  trial,  is  not  entitled  to  fees  for  his  previous 
attendance. 

Case  cited  and  approved :  Williamson  v.  Henderson,  i  Overton,  424. 


FROM    MAURY. 


Appeal    in    error    from    Circuit   Court    of   Maury 
County.      W.   S.   McLemore,  J. 

Geo.   C.   Taylor  for  Davis. 

L.  P.  Padgett  for   Mills. 
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The  report  of  the  Commission  of  Referees,  pre- 
pared by  Hon.  W.  C.  Caldwell,  was  confirmed  from 
the  Bench,  and  is  given  as  the  opinion  of  the 
Court : 

REPORT. 

W.  C.  Caldwell,  R.  The  question  for  decision 
arose  upon  motion  for  retaxation  of  costs.  The  orig- 
inal case  was  decided,  and  costs  adjudged  in  favor 
of  the  defendant,  and  at  the  following  term  of  the 
Court  the  motion  was  entered.  The  object  is  to 
have  the  item  of  ten  dollars  and  fifty-nine  cents, 
for  witness'  fees  to  James  T.  Moore,  stricken  from 
the  bill  of  costs.  The  facts  are  embraced  in  a 
written   agreement,   as  follows: 

"In  this  case  it  is  agreed  by  the  parties  that 
James  T.  Moore  was  regularly  summoned  as  a  wit- 
ness in  behalf  of  defendant;  *  *  *  ^jj^t 
the  evidence  of  said  Moore  was  material  as  to  the 
issues  involved;  that  said  Moore  attended  Court 
the  number  of  days  charged  in  the  bill  of  costs, 
and  the  mileage  arid  pikeage  charged  is  correct; 
the  said  Moore  was  riot  in  attendance  on  the  day 
of  the  trial,  for  the  reason  that  his  wife  was  sick, 
and  was  not  examined  as  a  witness  at  the  trial; 
that  he  knew  the  day  of  trial,  but  did  not  attend 
on  account  of  the  sickness  of  his  wife,  who  was 
very  sick  on  that  day.  Moore  has  no  children 
and  no  one  else  to  remain  with  his  wife  in  his 
absence.  There  is  no  charge  made  by  Moore  for 
that  day,  but   only  for  the   days   he    attended  prior 
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to  that  day,  when,  for  good  causes  shown,  the   case 
was   continued."  « 

'  The    Circuit    Court    overruled    the    motion,    and 
plaintiff  has  appealed   in   error. 

The  question  is,  Can  the  former  attendance  of 
a  witness,  who  did  not  attend  the  trial,  be  taxed? 
It  was  expressly  held  in  the  case  of  Willimnson 
V.  Henderson^  1  Overton  R.,  424,  that  it  cannot. 
We  have  been  unable  to  find  any  other  authority 
on   the  point. 

The  judgment  should  be  reversed  and  the  mo- 
tion  sustained   at  the   cost  of   the   defendant. 
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{Nashcille.      January   17th,   1888.) 


1.  Constitutional   Law.      Legislative   acts.      Duplicity.     ^^ Barbering'*'' 

and  ^*  bathing  "  on  Sunday. 

The  Acts  of  1887,  Chapter  106,  making  it  a  "misdemeanor  for  any  one, 
engaged  in  the  business  of  a  barber,  to  shave,  shampoo,  cut  hair,  or 
keep  open  their  bath-rooms  on  Sunday,"  is  void,  because  it  embraces 
tioo  distinct  subjects^  to  wit:  **  barbering,"  and  "bathing,"  in  viola- 
tion of  Article  II.,  Section  17,  of  the  State  Constitution. 

Cited:  Constitution,  Art.  II.,  Sec.  17;  Acts  1887,  Ch.  106. 

Cases  cited  and  approved  :  State  v.  McCann,  4  Lea,  i ;  Murphy  v.  State, 
9  Lea,  379. 

(See  Knox vi lie  v.  Lewis,  12  Lea,  180,  and  Green  v.  State,  15  Lea,  708, 

m 

declaring  Acts  void  for  duplicity;  and  Cannon  v.  Mathes,  8  Heis., 
504;  State  7'.  Lasater,  9  Bax.,  584;  Luehrman  v.  Shelby  County,  2 
Lea,  425 ;  Morrell  v.  Fickle,  3  Lea,  79 ;  State  v.  McConnell,  3  Lea, 
332;  State  V.  Whitworth,  8  Lea,  594;  Wilson  v.  Benton,  11  Lea,  $1  ; 
Garvin  v.  State,  13  Lea,  162,  sustaining  acts  attacked  for  duplicity.) 

2.  Same.     Class  legislation. 

An  act  making  it  a  *'  misdemeanor  for  any  one  engaged  in  the  business  of 
a  barber  *  *  *  to  keep  open  his  bath-rooms  on  Sunday,"  but  not 
prohibiting  other  persons  to  do  so,  is  "  class  legislation,"  and  violates 
Article  XL,  Section  8,  of  the  State  Constitution,  and  is  void. 

Cited:  Constitution,  Art.  XL,  Sec.  8;  Acts  1887,  Ch.  106. 

(See  Constitution,  Art.  L,  Sec.  8;  16  Lea,  71  ;  15  Lea,  710;  14  Lea, 
520;  13  Lea,  228;  12  Lea,  368;  7  Lea,  561;  4  Lea,  316;  9  Bax., 
239;  12  Heis.,  I ;  6  Heis.,  186;  2  Head,  276.)  ^ 


FROM    DAVIDSON. 


Appeal    in    error    from    Criminal    Court    of    Da- 
vidson  County.      G.   S.   Ridley,   J. 
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Ragio,  a  barber,  was  indicted  for  violation  of 
the  Acts  of  1887,  Chapter  106,  prohibiting  barbers 
to  shave,  etc.,  and  keep  open  their  bath-rooms  on 
Sunday.  Motion  to  quash  the  indictment,  raising 
the  question  as  to  the  constitutionality  of  said  act, 
was   overruled. 

Defendant   was   convicted,   and   appealed. 

Andrew  J.  Caldwell  and  Eli  T.  Morris  for 
Ragio. 

Attorney-General   Pickle   for   State. 

Turkey,  C.  J.  Plaintiff'  in  error  was  indicted 
for  shaving  a  customer  on  Sunday  in  violation  of 
the  act,  entitled  "An  Act  making  it  a  misdemeanor 
to  carry  on  barbering  on  Sunday,"  and  is :  "  That 
it  shall  be  a  misdemeanor  for  any  one  engaged  in 
the  business  of  a  barber  to  shave,  shampoo,  cut 
hair,  or  keep  open  their  bath-rooms  on  Sunday; 
that  any  one  found  guilty  of  violating  the  first 
section  shall  be  fined,"  etc.  Acts,  1887,  Chapter 
106. 

Section  17  of  Article  II.  of  the  Constitution  or- 
dains: "No  bill  shall  become  a  law  which  em- 
braces more  than  one  subject,  that  subject  to  be 
expressed  in  the  title." 

We  think  the  act  obnoxious  to  the  objection 
of  non-conformity  to  the  Constitution.  We  are 
unable  to  understand  that  "barbering"  and  "bath- 
ing," or  "barber  shop"  and  "bath  house,"  are 
19 
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either  synonymous  or  convertible  terms.  The  sub- 
ject in  the  title  is  barbering;  the  subjects  in  the 
body  of  the  act  are  barbering  and  bath-rooms. 
There  is  nothing  in  the  proof  that  in  anywise 
tends  to  make  a  barber-shop  a  bath-room,  or  show 
that  the  term  barbering  includes  it.  While  it  may 
be  as  argued,  but  of  which  there  is  no  proof,  that 
a  bath-room  is  a  common  attachment  to  a  barber- 
shop in  cities,  it  is  not  commonly  true  of  towns 
and  villages. 

When  we  see  two  things  so  distinct  in  their 
uses,  we  are  constrained  to  hold  them  to  be  two 
subjects,  in  the  absence  of  the  proof  of  custom 
making  them  several  parts  of  one  head,  and  to- 
gether constituting  one  whole,  and  therefore  prop- 
erly "one  subject"  for  legislation.  In  our  towns 
and  villages  we  know  that  frequently  post-offices 
are  kept  in  stores,  law  offices,  the  offices  of  physi- 
cians, drug  establishments,  shoe  shops,  etc. ;  that 
we  often  see  one  man  a  druggist,  a  dry  goods 
merchant,  a  seller  of  agricultural  implements,  a 
news  dealer,   and   a   retailer  of   liquors,   cigars,  etc. 

Now,  suppose  the  Legislature  shall  see  proper 
to  enact  a  law,  entitled  "An  act  making  it  a  mis- 
demeanor to   retail   liquors   on   Sunday,"  and   in  the 

w 

body  of  the  act  should  declare  it  a  misdemeanor 
for  any  one  engaged  in  the  business  of  tippling  to 
retail  any  liquors,  drugs,  boots,  shoes,  dry  goods, 
agricultural  implements,  newspapers,  periodicals,  and 
pamphlets,  or  cigars,  etc.,  on  Sunday,  could  it  be 
said  that    because  it  was    the    custom   for  one  man 
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to  pursue  the  several  businesses  that  therefore  all 
came  under  the  head  of  and  made  the  one  subject 
"retailing?"  Certainly  not.  Then,  if  the  multi- 
plicity in  the  supposed  case  would  destroy  the  leg- 
islation, the  duality  of  this  act  is  equally  fatal  to 
its    constitutional   validity. 

While  it  is  the  rule  of  courts  to  solve  all  doubts 
in  favor  of  the  constitutionality  of  legislative  acts, 
this  case  does  not  fall  within  that  rule,  as  it  is 
also  a  duty  to  recognize  and  observe  the  popular 
signification  of,  and  distinction  in,  names.  This 
act  is  leveled  at  the  act  of  "barbering  on  Sun- 
day," which  n^eans  the  act  of  "one  whose  occu- 
pation is  to  shave  the  beard  and  cut  and  dress 
the  hair  of  others"  (Webster's  Dictionary),  and 
cannot  be  construed  to  include  bath-rooms,  which 
are   "apartments  for  bathing."     IhicL 

The  bill  containing  the  defects  suggested  did 
not  and  could  not  become  a  law.  This  Court,  in 
State  V.  McCanriy  4  Lea,   2,   said: 

"  If  an  act  contains  more  than  one  subject,  and 
only  one  subject  is  expressed  in  the  title,  the 
whole   act  is  a   nullity." 

This  exact  declaration  was  repeated  in  Murphy 
V.  State^  9  Lea,  379.  There  are  at  least  two  other 
cases  to  the  same  effect.  We  are  not  able  to  see 
how  a  different  interpretation   could  be  given. 

By  Section  8,  of  Article  XL,  of  the  Constitution, 
it  is  ordained :  "  The  Legislature  shall  have  no 
power  to   suspend    any   general   law   for  the   benefit 
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of  any  particular  individual,  nor  to  pass  any  law 
for  the  benefit  of  individuals,  inconsistent  with  the 
general  laws  of  the  land ;  nor  to  pass  any  law 
granting  to  any  individual,  or  individuals,  rights, 
privileges,  immunities,  or  exemptions,  other  than 
such  as  may  be  by  the  same  law  extended  to  any 
member  of  the  community  who  may  be  able  to 
bring   himself  within   the   provisions  of    such   law." 

This  act,  if  operative,  is  for  the  benefit  of  all 
individuals  (barbers  excepted)  who  may  see  fit  to 
keep  and  use  bath-rooms  for  profit.  We  know 
that  all  best  hotels  have  bath-rooms  for  the  use 
of  guests;  that  they  receive  pay  for  baths,  and 
permit  them  on  Sunday ;  that  in  many  cases  a 
barber  has  his  shop  and  bath-rooms  under  the  roof 
and  in  parts  of  the  building  in  which  the  hotel 
and  its  bath-rooms  are  kept,  occupied,  and  used. 
So  if  the  act  is  to  be  enforced  as  the  law,  it  will 
apply  alone  to  barbers  with  its  penalties  and  pun- 
ishments, while  the  inn-keeper  may  with  impunity 
use  and  keep  open  his  bath-rooms  on  the  same 
floor   and   equally   public. 

Under  the  act,  every  other  individual  than  one 
engaged  in  barbering  may  establish  and  keep  open 
on  Sunday  any  number  of  bath-rooms,  and  may 
even  buy  or  rent  those  now  used  by  the  proscribed 
barber,  in  or  out  of  a  hotel  building,  continue  its 
use  as  a  bath-room,  and  keep  it  open  as  such  on 
Sunday.  The  act  falls  strictly  within  the  ordi- 
nance  in  its   tacit  but   distinct  and  unequivocal   res- 
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ervation  of  rights,  privileges,  immunities,  and  ex- 
emptions to  all  classes  of  individuals  except  those 
"engaged  in  the  business  of  barbering."  '  For  this, 
as   well   as   upon   the   first  ground,   it   is   void. 

The    judgment    is    reversed,    demurrer    sustained, 
indictment   quaslied,   and   the    accused   discharged. 


Brown   w   Brown. 
{Nashville.      January   27th,   1888.) 

1.  Wnxs.      Construction.      Conditional  limitation.     Perpetuities. 

A  testator  bequeathed  property  to  his  two  children  jointly.  The  will 
provided  that  if  either  should  die  without  children  or  their  issue  liv- 
ing at  his  death,  the  survivor  should  take  the  whole ;  and  that  if 
Ijoth  should  so  die  without  children,  then  the  entire  property  should 
go  to  the  children  of  testator's  sister,  E.  S.,  and  brother,  11.  B.,  per 
capita,  the  children  of  deceased  ones  taking  their  respective  parents' 
shares.     Both  children  survived  the  testator,  and  died  childless. 

Held :  That  the  limitation  over  to  the  children  of  E.  S.  and  H.  B.  is  not 
void  for  remoteness,  and  took  effect  upon  the  death  of  both  of  testa- 
tor's children. 

Cases  cited  and  approved:  Cowan  7/.  Wells,  5  Lea,  683;  Booker  v. 
Booker,  5  Hum.,  508;  5  Paige,  172;  11  Paige,  185;  2  Mass.,  56; 
26  Md.,  119;  I  East,  452;  13  Wend.,  539;  7  Term,  102;  10  Bing., 
147. 

2.  Same.     Same.     Same.     Same.     *^  Unborn  child  of  an  unlforn  child  " 

Where,  as  in  this  case,  the  contingency  upon  which  the  be({uest  over  is 
to  take  effect  must,  by  the  very  terms  of  the  will,  happen,  if  ever, 
within  the  period  of  a  life  or  lives  in  being  at  testator's  death  and 
twenty-one  years  and  the  fraction  of  a  year  thereafter ;  the  limitation 
over  is  valid,  although  it  may  result  that  the  '*  unborn  child  of  an 
unborn  child  "  takes  thereunder. 
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3.  Jurisdiction.     Suprenu  and  Chancery  Courts.     Application  for  leat^e  to 

defend  after  final  decree. 

The  Chancery  Court  from  which  the  cause  was  appealed,  and  not  the 
Supreme  Court,  has  jurisdiction  of  an  application,  made  after  final 
decree  in  the  Supreme  Court,  for  leave  to  answer  and  make  defense 
under  §J  5 1 22-5 124  (M.  &  V.)  Code,  permitting  defendants  who  have 
been  proceeded  against  without  personal  service  of  process  or  appear- 
ance to  answer  and  make  defense  after  Bnal  decree,  on  leave  of  Court 
obtained  upon  petition  showing  merits. 

Code  cited:  §§  5122-5124  (M.  &  V.) ;  §^4379-438>  (T.  &  S.) 

4.  Chancery  Pleading  and  Practice.     Application  for  Uave  to  defend 

after  final  decree.      Code,  Sections  J/22-J124   {Af.  ^    V.),  construed. 
Merits  of  petitiatt. 

The  petition  for  leave  to  defend  after  final  decree,  under  ^§5122-5124 
•    (M.  &  V.)  Code,  must  disclose  ** merits;"  and  this  may  be  done  either 

by  assignment  of  errors  of  law  or  fact  upon  the  original  record,  or  by 

the  averment  of  additional  facts  aliunde. 

5.  Same.     Same.     Same.     Notice  of  filing  petition. 

Reasonable  notice  of  the  filing  of  the  petition  should  be  given  the, op- 
posite party  before  it  is  acted  on  by  the  Court,  but  regular  process 
need  not  issue. 

Cases  cited:  i  Heis.,  452;  4  Heis.,  672;  5  Heis.,  388;  11  Lea,  66. 

6.  Same.     Same.     Sanu.     Motion  to  dismiss  the  petition. 

Motion  to  dismiss  the  petition  is  the  proper  practice  to  test  its  suffi- 
ciency; and  in  deciding  this  motion  the  Court  will  look  alone  to  the 
petition  in  connection  with  the  record. 

7.  Same.     Same.     Same.     Anstuer  to  petition  not  alloived. 

No  defense  to  the  petition,  by  ans^ver^  is  allowed.  If  upon  its  face  the 
petition  shows  sufficient  merits,  and  is  not  fatally  contradicted  by  the 
record,  no  facts  aliuftde  can  be  set  up  to  defeat  the  petitioner's  right 
to  answer  and  defend  in  the  original  cause  as  if  it  "were  then  newly 
begun." 

Cases  cited:  3  Hum.,  450;  2  Swan.,  538;  i  Sneed,  294;  3  Snecd,  327; 
I  Head,  62$;  2  Bax.,  18;  2  Sneed,  698;  2  Cold.,  236;  9  Heis.,  179; 
12  Heis.,  333. 

8.  Same.     Same.     Same.     Petition  need  not  exhibit  ans7uer. 

As  the  petition  is  merely  for  leave  to  answer,  it  need  not  be  accom- 
panied by  the  answer. 

9.  Same.     Same.     Same.      Time  to  file  petition. 

Where  application  is  made  to  the  Chancery  Court  for  leave  to  answer 
and  defend  after  final  decree  in  the  Supreme  Court,  the  three  years 
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within  which  the  application  is  required  to  be  made  by  \  5124  (M.  & 
V.)  Code,  runs  from  the  date  of  the  decree  in  the  Supreme  Court. 

Code  cited :  \  5124  (M.  &  V.)  ;  §4381  (T.  &  S.) 

10.  Same.     Same.     Sa/fie,     Sennce  of  copy  of  decree. 

That  petitioner's  right  to  make  defense  is  barred  by  the  lapse  of  six 
months  after  service  of  copy  of  decree  upon  him,  as  provided  by 
§  5122  (M.  &  V.)  Code,  is  not  available  to  defeat  his  application,  unless 
it  should  appear  in  the  record ;  but  may  be  advanced  by  supplemental 
bill  in  the  original  cause. 

11.  Same.     Same,     Sarrte.     How  notice  of  decree  is  ghfen. 

The  service  of  copy  of  decree  authorized  and  directed  by  §§5122-5124 
(M.  &  V.)  Code  need  not  be  an  official  service,  but  may  be  proven 
by  any  competent  testimony. 

Code  cited  :  2§5I22-5I24  (M.  &  V.) ;  §§4379-4381  (T.  &  S.). 

12.  Same.     Sam^,     Same.     Defendant  served  with  process, 

A  defendant  who  was  served  with  process,  though  joined  with  others 
who  were  not,  is  not  entitled  to  the  privileges  conceded  to  the  latter 
by  §§5122-5124  (M.  &  V.)  Code. 

13.  Same.     Same,     Same.     Sections  ^122-^^124  applicable. 

The  provisions  of  §§  5 122-5 124  (M.  &  V.)  Code  are  applicable  to  cases 
for  construction  of  wills. 

Code  cited:  §§5122-5124  (M.  &  V.) ;  §§4379-438i  (T.  &  S.) 

Cases  cited  and  distinguished :  3  Cold.,  544 ;  8  Yer.,  186 ;  7  Hum.,  320 ; 
I  Head.,  595;  5  Cold.,  72;  4  Crarich,  437;  9  Cranch,  144. 

14.  Same.     Parties.     Members  of  a  class. 

"Where  it  is  attempted  to  proceed  against  two  or  three  individuals  as 
representing  a  numerous  class,  it  must  be  alleged  in  the  bill  that  the 
suit  is  brought  against  them  in  that  character,'.*  otherwise  the  other 
members  of  the  class  will  not  be  affected  by  the  proceedings. 

Case  cited  and  approved:  5  Madd.  Ch.,  15,  16. 

Cases  cited  and  distinguished:  McCaleb  t^.  Crichfield,  5  Heis.,  288;  i 
Paige»420;  2  Paige,  18. 
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Petition  for  leave  to  answer  and  make  defense 
after  final  decree,  under  the  provisions  of  §§  5122- 
5124   (M.   k  V.)   Code. 

The  petitioners  were  defendants  in  the  caae  of 
John  P.  Brown  v.  H.  A.  Brovm  and  others^  which 
was  brought  for  the  construction  of  John  Brown's 
will,  and  was  determined  in  the  Chancery  Court 
of  Maury  County  in  favor  of  defendants,  but  was 
reversed  on  appeal,  and  decided  by  the  Supreme 
Court  in  favor  of  the  complainant.  The  petitioner, 
H.  A.  Brown,  was  served  with  process  in  that 
case,  but  the  other  petitioners,  being  non-residents, 
were  proceeded   against  by   publication. 

The  petition  was  filed  within  three  years  after 
final  decree  in  the  Supreme  Court,  but  more  than 
three  years  after  the  decree  in  the  Chancery  Court, 
from  which  the  appeal  was  taken.  The  case  was 
not  remanded   by   the   Supreme   Court. 

The  Supreme  Court  having  refused  to  take  juris- 
diction of  petitioners'  application,  they  filed  this 
petition  in  said  Chancery  Court  against  the  com- 
plainant, Johi\  P.  Brown.  The  Chancellor  dis- 
missed the  petition,  on  motion,  and  petitioners  ap- 
pealed. 

Geo.  p.  Fribrson,  Demoss  &  Malone,  W.  B.  Gor- 
don, Hayes  &  Floyd,  and  Padgett  &  Figures  for 
Petition. 

Webster  &  Taylor,  Hughes  &  Hatcher,  N.  R. 
Wilkes,  and  Fleming  &  Son,  coi^tra. 
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M.  M.  Neil,*  Sp.  J.  In  June,  1858,  John  Brown 
died  in  Maury  County,  leaving  a  widow  and  two 
children,  a  son  and  daughter,  surviving  him.  He 
was  the  owner  of  a  very  large  estate.  He  left  a 
will,  which  was  duly  probated  iu  July,  1858.  After 
providing  for  the  payment  of  his  debts,  the  com- 
fort of  his  widow,  and  the  maintenance  of  his 
children  during  the  minority  of  his  son,  this  will 
proceeds : 

"Item  4.  Upon  the  coming  of  age  of  my  son, 
and  after  the  division  and  allotment  to  my  wife, 
as  aforesaid,  shall  have  taken  place,  I  will  and  di- 
rect that  the  residue  of  my  real  and  personal  es- 
tate  be   equally   divided    between    my   two   children. 

^I^  ^U        .  ^^  ^0  ^I^  «J^  ^U  «^  ^^#  ^M 

^^*  ^^*  ^^*  ^^*  ^^^  *^^  ^^^  ^^*  ^^*  ^^^ 

"Item  5.  I  will  and  direct  that  the  property, 
real  and  personal,  which  my  children  shall  take 
under  this  will  shall,  upon  the  death  of  either  of 
them  without  leaving  a  child  or  children,  or  the 
issue  of  such  child  or  children,  living  at  his  or 
her  death,  go  to  the  survivor  of  them;  and  should 
both  of  my  children  die  without  leaving  a  child 
or  children  living  at  their  death,  then,  and  in  that 
event,  I  direct  that  the  property  given  to  them  as 
hereinbefore  provided,  embracing  that  which  they 
T^^y   g^t    as     survivor,    shall    go     over    to     and     be 


♦Judge  M.  M.  Neil,  of  the  Trenton  bar,  was  appointed  by  the  Gov- 
ernor, on  the  i8ih  of  January,  1888,  to  serve  during  the  temporary  absence 
of  Judge  Caldwell. 
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equally  divided  among  the  children  of  my  deceased 
sister,  Elizabeth  Stewart,  and  of  my  brother,  Ham- 
ilton Brown,  taking  -per  cajy'tta;  and  in  case  any 
of  said  children  should  be  dead,  but  leaving  chil- 
dren then  living,  such  child  or  children  shall  rep- 
resent the  deceased  parent,  and  take  such  interest 
as  said  parent  would  have   taken   if   alive." 

The   controversy   arises   on   these   two   items. 

Testator's  daughter  died  in  1858  without  issue. 
March  1st,  1878,  testator's  son,  John  P.  Brown,  filed 
his  original  bill  in  the  Chancery  Court  of  Maury 
County,  asking  a  construction  of  the  said  fourth 
and  fifth  items  of  his  father's  will,  insisting  that 
the  limitations  over,  contingent  upon  tlie  death  of 
his  sister  and  himself  without  issue  living  at  that 
time,  were  void,  and  claiming  the  whole  estate. 
This  bill  was  filed  against  H.  A.  Brown  and  his 
two  children,  Thomas  and  Hamilton,  citizens  of 
Maury  County,  and  James  Stewart,  Jane  Collett, 
Ann  Pointer,  and  others,  the  children  and  grand- 
children of  Elizabeth  Stewart,  deceased.  H.  A. 
Brown  is  the  son  of  Hamilton  Brown,  mentioned 
in  the  fifth  item  of  the  will.  Process  was  issued 
and  served  upon  him  and  his  two  children.  Pub- 
lication was  made  for  the  non-residents,  save  two 
omitted  by  mistake.  H.  A.  Brown  answered  the 
bill,  raising  a  single  issue,  denying  the  construction 
placed  upon  the  will  by  the  bill,  insisting  that  the 
limitations  over  were  valid.  Guardian  ad  liiem  w^as 
appointed  for  Thomas  and  Hamilton  Brown,  and  he 
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answered,  making  the  same  issue.  An  order  was 
entered  purporting  to  appoint  a  guardian  ad  litem 
for  all  such  of  the  non-resident  defendants  as  might 
be  minors,  but  no  names  of  such  were  given  in 
that  order.  The  guardian  ad  litem  so  appointed 
filed  his  answer  making  the  same  issue.  An  or- 
der was  entered  directing  judgment  j^^^  confesso 
against  all  the  non-resident  defendants  save  su-ch  as 
might   be  minors. 

In  this  state  of  the  pleadings  the  cause  came  on 
for  hearing,  and  the  Chancellor  decreed  in  defend- 
ant's favor,  construing  the  fifth  item  of  the  will  as 
creating  a  valid  executory  devise  in  favor  of  the 
children  of  Elizabeth  Stewart  and  Hamilton  Brown, 
and  dismiFsed  the  bill.  The  complainant,  John  P. 
Brown,  appealed  to  this  Court.  This  was  in  No- 
vember, 1878.  Pending  this  appeal,  the  General 
Assembly  passed  the  Act  of  March  25th,  1879,  en- 
titled "An  act  to  relieve  the  dockets  of  the  Su- 
preme Court  of  Tennessee  of  the  great  number  of 
eases  now  encumbering  them,  and  for  the  appoint- 
ment of  a  special  commission,"  commonly  known 
as  the  Commission  Court.  On  the  first  Monday  in 
October,  1879,  this  cause  was  heard  before  the  Com- 
mission Court,  and  held  under  advisement  until  the 
20th  of  January,  1880,  on  which  day  a  decree  was 
rendered  by  that  Court,  whereby  the  decree  of  the 
Chancellor  was  declared  to  be  erroneous,  and  was 
reversed.  The  decree  of  the  Commission  Court  set 
forth  and  construed  the  fifth  item  of  the  will,  and 
declared  void  the  executory  devises  of  that  item  to 
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tlie  children  of  Elizabeth  Stewart  and  Hamilton 
Brown,  and  adjudged  the  complainant,  John  P. 
Brown,  to  be  the  absolute  owner  in  fee-simple  of 
all  the  property  and  estate  devised  and  bequeathed 
by  the  will  to  himself  and  his  sister.  This  decree 
was  certified  by  the  Commission  Court  to  this  Court 
for  approval,  and  was  approved  in  ordinary  course 
as  other   causes   certified  from   that  tribunal. 

Pending  this  suit  John  P.  Brown  married,  and 
one  child  was  born  to  him.  This  child  died  in 
October,  1881.  On  the  first  day  of  January,  1882, 
John  P.  Brown  died  without  issue  living  at  his 
death,  but  leaving  surviving  him  his  wife,  Maggie 
C.  Brown.  He  left  a  will  under  which  his  widow 
and  his  nephew,  Roy  Alexander,  and  his  niece, 
Mamie  Cole,  are  claiming  the  estate;  and  in  this 
will  Wiley  J.  Embry  was  nominated  executor,  and 
was  duly  qualified;  and  all  these  parties  are  prop- 
erly represented  in  the  record.      It  is   not  necessary 

« 

to  the  settlement  of  the  questions  arising  in  this 
cause  to  notice  the  will  of  John  P.  Brown  in  terms 
more  particular. 

On  the  9th  day  of  March,  1882,  J.  T.  Stewart., 
and  all  others  entitled  in  the  Elizabth  Stewart  in- 
terest, presented  their  petition  to  this  Court,  in 
which,  along  with  other  grounds  of  relief  not  nec- 
essary now  to  notice,  they  sought  to  have  the  de- 
cree of  January  20th,  1880,  opened  under  the  pro- 
visions of  the  Code,  §S  4379-4381  (New  Code, 
§§  5122-5124),  providing  for  a  three  years'  saving 
in    behalf    of    non-resident    defendants    not    served 
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with  process.  This  application  was  refused,  on  the 
ground  that  the  granting  such  relief  in  that  form 
would  involve  the  exercise  of  original  jurisdiction; 
and  it  was  further  held  that  the  redress  secured 
by  these  provisions  should  be  sought  in  the  Court 
of   original  jurisdiction. 

At  the  April  term,  1882,  of  the  Chancery  Court 
of  Maury  County  these  same  parties  presented  their 
petition  to  that  Court,  reciting  the  foregoing  facts, 
and  others  not  now  necessary  to  notice,  insist- 
ing that,  under  a  proper  construction  of  the  said 
fifth  item  of  the  will,  they  were  entitled  to  the 
estate,  and  asking  to  have  the  decree  opened  un- 
der the  sections  of  the  Code  above  cited,  and  ac- 
companied the  petition  with  bond  for  costs,  and 
prayed  leave  of  the  Court  to  file  it.  Thereupon, 
the  Court  ordered  the  .petition,  exhibits,  and  bond 
to  be  filed,  subject  to  all  lawful  defenses  and  ex- 
ceptions, including  the  right  of  the  persons  made 
defendants  thereto  to  move  the  Court  to  take  the 
petition  from  the  files;  and  further  ordered  that 
process  issue,  as  prayed  for  in  the  petition,  against 
Wiley  J.  Embry,  executor  of  John  P.  Brown, 
Maggie  C.  Brown,  his  widow,  the  nephew,  Roy 
Alexander,  and  his  guardian,  E.  H.  Hatcher,  and 
likewise  against  Mamie  Cole,  returnable  on  the 
first  Monday  in  October,  1882,  that  being  the  first 
day   of   the   next   ensuing  term. 

The  petition  was  filed  on  the  27th  day  of  April, 
1882,  and  the  process  was  duly  issued  and  executed. 
At    the    October    term,   1882,   Wiley  J.    Embry,   ex- 


286  NASHVILLE : 


Brown  7'.   Brown. 


ecutor,  Maggie  C.  Brown,  and  E.  II.  Hatcher, 
guardian,  moved  the  Court  to  strike  the  petition 
from  the  files.  This  motion  was  sustained  by  the 
Chancellor.  The  petition  was  accordingly  stricken 
from  the  files  of  the  Court.  The  petitioners  prayed 
an  appeal  to  this  Court.  The  cause  was  tried  be- 
fore the  Referees.  Their  Report  was  filed  May  4th, 
1885.  Both  sides  except,  and  the  whole  case  is 
open. 

The  sections  of  the  Code  under  which  the  ques- 
tions made  in  this  case  arise  are  as  follows.  After 
providing  for  suits  brought  by  attachments  of  prop- 
erty,  the   Code   proceeds: 

"Section  4379.  In  all  other  cases  a  decree  against 
a  defendant,  without  personal  service  of  process,  who 
does  not  appear  to  defend,  is  not  absolute  for  three 
years  from  the  decree,  unless  a  copy  of  the  de- 
cree is  served  upon  the  defendant,  in  which  case 
it  becomes  absolute  if  the  defendant  fails  to  come 
forward  and  make   defense   within   six    months   after 


service." 


Section  4380  is  not  important  in  the  present 
inquiry. 

"  Section  4381.  The  original  defendant,  his  heir, 
representative,  or  assignee,  claiming  under  him  by 
virtue  of  any  act  done  before  the  commencement  of 
the  suit,  may,  within  six  months  after  service  of  a 
copy  of  the  decree,  or  within  three  years  after  the 
decree,  be  admitted  to  answer  the  bill,  upon  peti- 
tion showing  merits  and  giving  security  for  the 
payment    of    costs;    and    witnesses    on    both    aides 
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may  be  examined,  and  such  other  proceedings  may 
be  had  thereon  as  if  the  cause  were  then  newly 
begun." 

Many  grounds  were  assigned  in  support  of  the 
motion  to  dismiss  in  the  Chancery  Court,  and  the 
same  grounds  are  relied  on  here.  Leaving  out  of 
view  for  the  present  the  fourth  and  seventh  ground, 
the  others  may  be  summarized  as  follows :  That  a 
final  decree  having  been  rendered  in  this  cause  in 
the  Chancery  Court  in  November,  1878, *and  appeal 
having  been  prosecuted  to  the  Supreme  Court,  and 
final  decree  entered  in  the  Supreme  Court,  there 
was  and  could  be,  when  the  petition  was  filed,  no 
such  cause  in  the  Chancery  Court  as  John  P.  Brown 
V.  H,  A.  Broy)u  et  al. — this  cause — and  that  this 
petition  was  unknown  to  the  forms  of  law ;  that 
the  petition  was  an  efibrt  to  re-instate  or  rehear 
a  cause  finally  disposed  of  both  in  the  Chancery 
and  Supreme  Courts;  that  it  was  an  efiFort  to  re- 
view the  decision  of  the  Supreme  Court  on  a 
question  of  law;  that  the  decree  of  the  Supreme 
Court  was  a  decision  on  the  merits,  and  a  final 
adjudication  between  the  parties  in  matters  both  of 
law  and  fact,  and  could  not  be  again  inquired 
into  in  this  form;  that  the  petition  failed  to  show 
any  other  or  additional  fact  not  fully  passed  upon 
and  adjudicated  already  by  both  the  Chancery  Court 
and  the  Supreme  Court;  that  the  petition  was  an  ef- 
fort to  attack  the  decision  of  the  Supreme  Court, 
and  this  could  only  be  done  by  original  bill;  that 
being  professedly  a  proceeding  under  §§  4379-4382  of 
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the  Code,  the  petition  should  be  accompanied  by 
an  answer  showing  merits,  and  that  not  being  so 
accompanied  the  omission  was  fatal;  that  the  peti- 
tion was  not  filed  in  time,  more  than  three  years 
having  elapsed  since  the  final  decree  in  the  Chan- 
cery  Court. 

We  are  of  opinion  that,  although  a  final  decree 
had  been  entered  in  this  cause  in  the  Chancery 
Court  more  than  three  years  before  the  presenta- 
tion of  the  petition,  and  an  appeal  had  been  pros- 
ecuted by  the  complainant  from  that  decree  to 
the  Supreme  Court,  and  judgment  final  had  passed 
in  the  Supreme  Court,  the  petition  was  properly 
presented  to  the  Chancery  Court  within  three 
years  of  the  final  decree  in  the  Supreme  Court. 
We  reaflirm  the  ruling  heretofore  made  when  the 
petition  was  presented  to  this  Court:  That  to  al- 
low a  petition  under  these  sections  of  the  Code  to 
be  presented  to  this  Court  would  be  to  invoke 
the  exercise  of  original  jurisdiction  by  this  Court, 
whereas  it  has  only  appellate  jurisdiction.  6  Bax., 
95  i  9  Lea,  21.  Hence,  if  the  non-resident  has  no 
remedy  in  the  inferior  Court,  the  statute  would  be 
a  dead  letter,  for  the  reason  that  the  resident  liti- 
gant could,  by  appealing  to  this  Court,  always  place 
the  decree  in  a  condition  where  it  could  not  be 
disturbed.  lie  could  reply  to  the  non-resident's 
application:  "You  have  no  standing  in  the  Supreme 
Court,  because  that  Court  cannot  exercise  original 
jurisdiction ;  you  have  no  standing  in  the  Chancery 
Court,  because   the   decree  is  vacated  by  the   appeal, 
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and  there  is  nothing  there  to  act  upon."  The  stat- 
ute ofters  substantial  relief  to  persons  who  need 
protection — defendants  who  have  not  been  served 
with  process — and  we  are  of  opinion  that  it  cannot 
be   whittled  away   in   this  fashion. 

Nor  is  it  in  any  aspect  an  eftbrt  to  review  the 
action  of  the  Supreme  Court.  It  is  not  a  proceed- 
ing for  the  correction  of  errors  in  any  sense.  But 
where  the  case  provided  for  in  the  statute  is  made 
out,  then  the  condition  that  by  operation  of  law 
inheres  in  every  decree  against  non-residents  not 
served  with  process  and  not  legally  appearing  in 
the  cause,  emerges;  and  where  a  petition  in  proper 
form  is  presented  to  the  proper  court,  and  contains 
the  averments  required  by  the  section  of  the  Code 
referred  to,  a  way  is  at  once  opened  for  the  ju- 
dicial ascertainment  of  the  status  which  renders  the 
decree  null  by  reason  of  the  infirmity  that  inheres 
in  it  through  the  implied  condition  imposed  by  law; 
and  where  the  Court  adjudges  that  the  petition  is 
in  proper  form,  and  contains  the  matters  of  sub- 
stance required  by  the  sections  named,  then,  by  the 
allowance  of  its  unconditional  filing,  ex  vigore  statuti, 
the  decree  before  entered  is  annulled,  and  the  orig- 
inal  status   is   restored. 

Xor  do  we  think  it  necessary  that  the  petition 
should  be  accompanied  by  an  answer.  The  lan- 
guage of  the  statute  is  that  tlie  non-resident  "may 
be  admitted  to  answer  the  bill  upon  petition  show^- 
ing   merits   and  giving   security  for  the   payment   of 

costs."      He    is    first    to    acquire    his    status    by   the 
20 
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presentation  of  a  petition,  and  if  the  petition  shall 
be  adjudged  good  and  sufficient,  then  he  is  admit- 
ted  to  answer. 

The  fourth  ground  presents  the  point  that  the 
original  bill  was  a  suit  against  a  class  of  persons 
having  a  common  right  of  defense,  and  that  a  de- 
cree against  tlie  representatives  of  the  class  before 
the  Court  would  be  binding  on  tlie  whole  class; 
and  hence  that  the  case  would  not  fall  under  the 
sections  of  the  Code  cited.  Not  deciding  the  point 
that  such  a  case  w^ould  or  would  not,  as  to  the 
non-residents,  fall  under  the  statute,  on  inspection 
of  the  original  bill  we  find  that  the  persons  made 
defendants  therein  are  not  proceeded  against  as  a 
class  of  persons.  This  is  indispensable  in  order  to 
invoke  the  operation  of  the  chancery  rule  on  that 
subject:  "Where  it  is  attempted  to  proceed  against 
two  or  three  individuals  as  representing  a  numer- 
ous class,  it  must  be  alleged  that  the  suit  is 
brought  against  them  in  that  character."  Lanches- 
ter  V.  Thompson^  5  Madd.  Ch.  Rep.,  15,  16.  In  the 
case  at  bar  the  defendants  were  proceeded  against 
individually  under  the  license  given  in  subsections 
1,  4,  and  5  of  Section  4352  of  the  Code,  and  no 
attempt  whatever  was  made  to  fix  upon  any  of 
them  a  representative  character,  either  within  the 
letter  or   spirit   of   the   chancery   rule. 

The  seventh  ground  assigned  for  dismissing  the 
petition  makes  the  point  that  the  petition  shows 
no  merits.  This  necessitates  a  construction  of  the 
fourth    and    fifth    items   of    the   will    above    quoted. 
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We  are  of  opinion  that  by  the  terms  of  these 
items  of  the  will  the  testator  intended  to  give  to 
his  son,  John  P.  Brown,  and  to  his  daughter,  each, 
one-half  of  his  estate  in  fee,  but  on  the  death  of 
either  without  issue  then  living,  then  to  the  sur- 
vivor in  fee ;  and  on  the  death  of  such  survivor 
without  issue  living  at  his  or  her  death,  then  per 
capita  to  the  children  of  Hamilton  Brown  and 
Elizabeth  Stewart;  and  in  case  any  of  said  children 
of  Hamilton  Brown  or  Elizabeth  Stewart  should  at 
that  time  be  dead,  leaving  children,  then  such  last 
mentioned  children  to  represent  their  immediate  an- 
cestor, and  take  the  estate  such  immediate  ancestor 
would  have  taken  in  case  he  or  she  had  survived 
testator's   son   and   daughter. 

It  is  insisted  that  this  operates  to  create  a  per- 
petuity; that  it  is,  in  effect,  a  devise  to  the  "un- 
born child  of  an  unborn  child,"  or  may,  per  pos- 
sibility,   result    in    that,   and     hence    is    void.      We 

■ 

concede  the  point  that  for  the  purposes  of  this 
construction  the  will  must  be  looked  to  as  matters 
stood  at  the  death  of  testator,  when  it  went  into 
effect,  and  that  subsequent  events  cannot  be  noticed 
in  aid  of  the  construction;  and  that  if,  on  a  fair  ^ 
construction  of  the  will  as  matters  then  stood,  it 
is  open  to  the  legal  possibility  of  producing  a  re- 
sult violative  of  the  settled  policy  of  the  law,  it 
must  be  declared  void.  It  is  conceded  that  a  de- 
vise eo  nomine^  to  the  "unborn  son  of  an  unborn 
son,"  would  be  void  for  remoteness,  and  be  in  vio- 
lation  of   the   rule   against  perpetuities.      It  is  con- 
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tended,  however,  that  although  there  be  no  such 
devise'  in  terms,  yet  if  such  a  result  may  happen 
under  the  provisions  of  the  will,  then  the  will  is 
void,  as  violative  of  the  law  against  perpetuities. 
It  is  conceded  that  such  a  result  might  happen 
under  this  will ;  as,  that  Hamilton  Brown  might 
have  a  son  after  the  death  of  testator,  and  that 
son  might  have  a  son  who  would  be  living  at  the 
death  of  the  survivor  of  the  first  taker  without 
issue  then  living,  and  that  if  this  last-mentioned 
son  should  take  under  the  will,  then  that  would 
be  the  case  of  an  unborn  son  of  an  unborn  son 
taking  the   devise. 

The  misapprehension  arising  out  of  this  circum- 
stance will  be  cleared  up  by  a  consideration  of  the 
rule  that  "a  devise  to  the  unborn  son  of  an  un- 
born son  is  invalid "  in  connection  with  the  broad 
general  rule  governing  this  class  of  inquiries,  wherein 
it  will  be  seen  that  the  rule  just  quoted  presents 
but  a  particular  aspect,  as  it  were,  of  the  general 
rule,  and   is,   so  to   say,   but   a   corollary   of   it. 

'*To  constitute  a  valid  executory  devise,  the  con- 

> 

tingency  upon  which  it  is  to  take  effect  must  occur 
within  a  life  or  lives  in  being  and  twenty-one  years 
and  a  fraction  of  a  year  afterward."  Booker  v. 
Booker,  5  Hum.,  508;  4  Kent,  295  and  317;  1  Jar- 
mon  on  Wills,  518;  2  Redfield  on  Wills,  845;  1 
Wash,   on    Real   Prop.,   p.   97,   Sec.   57. 

This  is  the  fundamental  and  controlling  rule  un- 
derlying the  doctrine  against  perpetuities,  and  is  to 
be    applied    to    the    will    at    the    death   of   testator; 
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and  if  at  that  time  the  devise  shall  be  too  remote, 
it  is  fatal,  and  the  limitation  over  is  void.  2  Wash, 
on  Real  Prop.,  676,  678;  2  Redfield  on  Wills,  849; 
1  Jarmon  on  Wills,  519 ;  Barnum  v.  Barmimy  26 
Md.,   119;    90   Am.   Dec,   95. 

Mr.  Washburne  says :  "As  will  be  shown  here- 
after, it  has  become  an  imperative  and  unyielding 
rule  of  law  *  *  *  t}iat  no  estate  can 
be  given  to  the  unborn  child  of  an  unborn  child." 
1  Wash,  on  Real  Prop.,  p.  97,  Sec.  57.  "The  rule 
already  mentioned  is  one  of  universal  application 
that  a  limitation  to  the  issue  of  an  unborn  person 
would  be,  under  all  circumstances,  too  remote,  and 
void  if  he  is  to  take  as  a  purchaser."  2  Wash., 
p.   667,   Sec.   8. 

This  rule  is  laid  down  strongly  also  in  Brudenell 
V.  Elwes^  1  East,  452,  454;  Jackson  v.  Brown,  13 
Wend.,  442,  443;  and  see  2  Wash.,  539;  and,  thus 
broadly  enunciated,  seems  to  sustain  complainant's 
contention.  But  we  apprehend  there  is  a  distinc- 
tion. Lord  Kenyon,  who  delivered  the  opinion  in 
Brudenell  v.  Mwes,  said  in  Long  v.  Blackwell,  7 
Term  Rep.,  102:  "It  is  an  established  rule  that  an 
executory  devise  is  good  if  it  must  necessarily  hap- 
pen within  a  life  or  lives  in  being  and  twenty-one 
years  and  the  fraction  of  another  year,  allowing 
for  the  period  of  gestation."  In  Wilkinson  v.  Souths 
7  Term  Rep.,  558,  the  same  learned  Judge  again 
says:  "The  rule  respecting  executory  devises  is  ex- 
tremely well  settled,  and  a  limitation  by  way  of 
executory    devise    is    good    if    it    must    take    place 
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after  a  life  or  lives  in  being  and  within  twenty- 
one  years  and  the  fraction  of  another  year  after- 
wards."     And   see   Caddl  v.   Palmer^   10   Bing.,  147. 

"Indeed,  it  is  clear,  from  Cadell  v.  Palmer ^  that 
even  a  long  succession  of  estates  for  life  to  unborn 
persons  and  •  their  issue  is  valid,  if  subjected  to  the 
restriction  that  in  order  to  take  they  must  come 
into  existence  during  lives  in  being  and  twenty-one 
years   afterward."      1   Jarmon   on   Wills,   548. 

"  It  seems  to  be  settled  that  a  devise  to  an  un- 
born person  will  be  valid  if  the  will  provides  that 
in  order  to  take  they  must  come  into  being  during 
the  continuance  of  lives  in  existence  and  twenty- 
one  years."      2   Redfield   on   Wills,   850,   Sec.   19. 

"  Whatever  may  be  the  number  of  limitations 
after  the  first  executory  devise  or  limitation  by 
deed  by  way  of  springing  or  shifting  uses  of  the 
whole  interest,  anv  one  of  them  which  is  so  lim- 
ited  that  it  must  take  effect,  if  at  all,  within  twenty- 
one  years  after  the  period  of  a  life  then  in  being, 
may  be  good  in  event  that  no  one  of  the  preced- 
ing executory  limitations  which  would  carry  the 
whole  interest  happens  to  vest."  *  2  Washburn  on 
Resfl   Prop.,   354   (margin). 

In  the  case  of  Coi^ter  v.  LoriUani^  5  Paige,  172, 
the  devises  were  of  this  character:  "To  trustees  in 
fee,  in  trust  to  receive  the  rents  and  profits,  and 
pay  over  and  divide  the  same  equally  between 
twelve  nephews  and  nieces,  and  the  survivors  and 
survivor  of  them,  during  their  lives,  respectively ; 
and    after  the   death    of   all    the    testator's   nephews 
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and  nieces,  remainder  in  fee  to  the  children  of  the 
twelve  nephews  and  nieces  living,  and  to  the  chil- 
dren  of  such   as   may  then  be  dead,  per  stirpes" 

Chancellor  Kent,  in  commenting  on  this  case, 
says :  "  The  will  would  have  been  good  under  the 
English  Uw,  and  the  law  of  New  York  as  it 
stood  before  the  Revised  Statutes  of  1830."  4 
Kent,  272,   note^b. 

In  this  case  some  of  the  devisees  might  have 
been  the  unborn  children  of  unborn  children,  as 
matters   stood   at  testator's  death. 

In  the  Matter  of  Ryder,  11  Paige,  185,  rents, 
and  profits,  and  income  of  real  and  personal  prop- 
erty, were  devised  and  bequeathed  to  a  feme-covert 
for  life,  for  her  separate  use,  free  from  the  control 
of  her  then  husband,  or  of  any  future  husband, 
with  remainder  to  her  surviving  children,  and  to 
the  issue  of  such  of  her  children  as  should  have 
died   leaving  issue  at  the   time   of  her   death. 

"  Here,"  the  Court  says,  "  the  children  have  only 
a  contingent  interest,  even  in  the  capital  of  the 
estate;  and  the  extent,  even  of  that  contingent  in- 
terest, cannot  be  ascertained  while  the  mother  is 
alive  and  is  capable  of  bearing  children ;  for  the 
afterborn  children  are  equally  entitled  with  those 
who  are  in  esse  at  the  death  of  testatrix.  And 
such  of  the  children  as  may  happen  to  die  in  the 
lifetime  of  their  mother  will  have  no  right  to  the 
estate,  even  if  they  should  leave  issue,  for  the  es- 
tate, in  that  event,  is  given  to  the  issue,  and  not 
to  them," 
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These  limitationB  were  recognized  and  treated  as 
of  undoubted   validity. 

The  distinction  resides  in  this:  A  devise  to  the 
unborn  child  of  an  unborn  child,  eo  )iomine,  is  void, 
because  it  inay  not  take  efiect  within  a  life  or  lives 
in  being,  and  twenty-one  years  and  the  fraction  of 
a  year  thereafter;  but  when  by  the  express  terms 
of  the  devise  the  limitation  over  must  take  effect 
within  the  life  or  lives  of  persons  in  being,  then 
the  reason  supporting  the  objection  fails,  and  the 
limitation   is  good. 

The  opinions  in  the  Eden  will  case,  reported  in 
2  Cowan,  333,  do  not  involve  the  present  contro- 
versy. By  the  terms .  of  that  will  the  testator's 
brother  and  sister  were  to  take  his  property  in  the 
event  that  his  two  sons,  the  first  takers,  should 
both  die  without  lawful  issue.  The  ulterior  devise 
was  held  void,  because  limited  upon  a  contingency 
too  remote  —  the  indefinite  failure  of  issue  of  the 
two  previous  devisees.  And  see  Waring  v.  Jack- 
son,  1    Pet.,   570. 

This  objection  cannot  be  urged  against  the  will 
now  under  consideration.  Here,  by  the  express 
terms  of  the  will,  the  limitations  over  are  to  take 
effect  immediately  upon  the  death  of  the  survivor 
of  testator's  two  children,  lives  in  being  at  the 
date  of  the  will  and  at  the  death  of  testator ; 
hence,  the  contingency  upon  which  the  estate  is  tQ 
vest  cannot,  by  any  possibility,  be  for  a  longer 
time   than   a  life   or  lives   in   being,   and   twenty-one 
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years  and  the  fraction  of  a  year  thereafter,  and 
under  all   the   authorities   must  be   held   good. 

In  truth,  the  estate  devised  to  John  Brown's 
children  was  a  fee,  determinable  upon  their  dying 
without  issue  living  at  their  death.  On  the  gen- 
eral principles  governing  contingent  estates,  it  would 
seem  that  no  estate  could  be  limited  to  take  effect 
after  a  fee-simple;  but  under  the  doctrine  of  uses 
and  executory  devises  this  is  often  done.  1  Wash- 
burn   on   Real  Prop.,  p.    76,   §  76. 

"  A  devise  in  these  words,  *  I  give  unto  my 
three  sons  —  A.,  B.,  and  C,  —  all  my  other  lands, 
etc. ;  also,  my  will  is,  that  if  either,  or  any,  of 
them  should  die  without  children,  the  survivor,  or 
survivors,  to  hold  the  interest  or  share  of  each,  or 
any,  of  them  so  dying  without  children,  as  afore- 
said,' passes  an  estate  in  fee-simple,  determinable 
on  the  contingency  of  their  dying  without  issue, 
and  on  that  contingency  vesting  in  the  survivor, 
or  survivors,  by  way  of  executory  devise.'*  Bich' 
ardson   v.    Noyes,   2   Mass.,   56. 

By  one  clause  of  a  will  an  absolute  estate  in 
land  was  vested  in  testator's  son ;  by  a  subsequent 
clause  it  was  provided  that  if  the  son  should  die 
without  heirs,  the  land  should  be  divided  between 
testator's  throe  daughters.  It  was  held  that  the 
latter  clause  raised  an  executory  devise  over  in 
favor  of  the  daughters,  upon  the  contingency  of 
the  son  dying  without  heirs  or  children ;  that  if 
the   contingency  happened,  the  limitation   over  took 
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effect;    if   it   did   not    happen,   the    absolute    gift   to 
the    first    taker    remained    undisturbed.      Cowan    v. 
Wells,   5   Lea,   683,   684. 

In  the  case  now  in  judgment  the  contingency 
happened,  and  we  have  seen  that  the  limitations 
over   do   not  violate  any  principle   of  law. ' 

So  we  conclude  that  II.  A.  Brown  and  the  chil- 
dren of  Elizabeth  Stewart  took  a  valid  estate  in 
fee,  jycr  capita,  on  the  death  of  John  P.  Brown; 
and  that  the  places  of  such  of  Elizabeth  Stewart's 
children  as  are  dead  are  filled  by  their  children ; 
and  in  showing  this  in  their  petition  the  non- 
residents  showed   merits   under  the   statute. 

But  here  we  are  met  by  the  objection  that  the 
merits  required  in  the  statute  must  be  some  new 
fact  not  passed  upon  by  the  Court  before,  and 
that  it  cannot  be  an  issue  of  law.  We  do  not 
agree  to  this  view.  The  purpose  of  the  statute 
was  to  place  the  non-resident  who  comes  within 
its  saving  in  the  same  plight  as  if  the  cause  were 
then  newly  begun  —  when  he  presents  his  petition 
and  is  admitted  to  defend ;  that  is,  to  place  him 
in  the  same  status  as  if  the  cause  were  just  stand- 
ing for  defense.  It  is  obvious  that  by  this  con- 
struction he  could  make  an  issue  of  either  law  or 
fact.  Any  other  construction  would  be  but  to 
offer  a  benefit  with  one  hand,  and  withdraw  it 
with   the   other. 

We  are,  however,  confronted  with  the  case  of 
Ledgerwood  v.  Miller,  (MSS.,  Knoxville,)  and  it  is 
pressed    upon   our  attention    as   an    authority  oppos- 
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ing  this  view.  We  do  not  understand  that  case 
as  being  in  necessary  conflict.  In  that  proceeding 
application  to  open  the  cause  was  made  by  afl^da- 
*  vit,  which  failed  to  show  any  merits  whatever, 
either  of  law  or  fact;  and  this  point  was  specially 
alluded  to  and  relied  upon  by  Deaderick,  Cf  J., 
in  the  opinion ;  and  what  was  said  on  the  subject 
of  the  answer  was  not  necessary  to  the  decision 
of  the  question  involved.  However,  if  that  case 
could  be  properly  construed  as  in  conflict  with  the 
principles  herein  settled,  we  should  not  hesitate  to 
overrule  it  as  being  unsound  and  mischievous  in 
its   consequences. 

II.  A.  Brown's  rights  stand  on  a  difterent  foot- 
ing, lie  has  had  his  day  in  court.  He  now  joins 
in  the  petition  with  these  non-residents,  and  seeks 
with  them  to  have  the  decree  opened,  to  be  again 
allowed  to  litigate  the  issue.  He  alleges  certain 
special  grounds  of  relief,  impeaching  the  proceed- 
ings  of  the  Commission  Court.  We  express  no 
opinion  as  to  the  questions  made  by  him  on  the 
decree  of  the  Commission  Court.  We  hold  that 
he  cannot  make  these  questions  by  joining  in  a 
petition  with  non-residents  seeking  to  have  the 
benefit  of  the  statutory  saving,  and  certainly  can- 
not have  the  relief  vouchsafed  to  non-appearing 
defendants  only.  If  he  has  any  rights  left,  which 
we  do  not  decide,  he  should  have  presented  them 
by  an   original   bill. 

The  decree  of  the  Chancellor  is  accordingly  af- 
finned  in  so   far   as  it   dismisses   the  petition  as  to 
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H.  A.  Brown,  and  is  reversed  in  all  other  respects, 
and  the  report  of  the  Referees  is  confirmed;  and 
the  cause  is  remanded  to  the  Chancer v  Court  of 
Maury  County,  to  be  proceeded  in  as  to  the  non- ' 
resident  petitioners  "just  as  if  the  cause  were 
newly    begun." 

ON     PETITION    TO    REHEAR. 

The  following  opinion  was  delivered  on  petition 
to   rehear : 

M.  M.  Neil,  Sp.  J.  This  cause  was  decided 
at  a  former  day  of  the  term,  and  an  opinion  was 
then  delivered  construing  Code,  Sections  4379-4381 
(New  Code,  5122-5124),  in  some  points,  adjudging 
the  validity  of  certain  clauses  in  the  will  of  John 
Brown,  deceased,  and  their  meaning,  sustaining  the 
petition  to  open  the  decree  rendered  within  three 
years  next  before  the  filing  of  the  petition,  and 
remanding  the  cause  to  the  Chancery  Court  of 
Maury  County,  to  be  proceeded  in  as  if  newly 
begun. 

We  are  now  asked  to  rehear  the  cause,  and  to 
so  modify  the  decree  as  to  permit  an  answer  to 
the  petition,  to  the  end  that  complainants  may 
therein  show  cause  why  the  decree  should  not  be 
set  aside,  either  by  denying  the  facts  alleged,  or 
by  bringing  forw^ard  any  such  other  facts  as  will 
show  that  said  petition  should  not  be  sustained ; 
as,  that   petitioners   had   notice   of  the  decree   under 
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the  statute,  or  that  the  resident  defendant,  11.  A. 
Brown,  was  the  owner,  by  purchase,  of  all  the  in- 
terests when  the  first  decree  was  rendered,  so  that 
a  decree  against  him  would  bar  all  the  interests; 
"or,  that  if  he  bought  such  interests  subsequent 
to  the  decree,  that  this  is  a  champertous  suit  to 
open  the  cause  in  their  name;"  or  any  other  fact 
vital   to   the   petition. 

We  do  not,  think  the  statute  contemplated  that 
a  side  issue  should  be  made  and  fought  out  upon 
the  petition.  Nor  yet  was  it  intended  that  any 
substantial  rights  of  the  complainants  should  be 
impaired  by  the  opening  of  the  cause;  further  than 
the  mere  fact  of  granting  a  retrial  may  be  said 
to  impair  rights.  The  gist  of  the  matter  is,  that 
whereas  the  cause  has  been  heretofore  tried,  and 
the  rights  of  certain  persons  determined  without 
their  being  heard  in  their  own  defense,  they  being 
absent,  and  having  no  legal,  actual  notice  of  the 
proceedings;  they  are  now,  within  the  statutory  pe- 
riod, allowed  to  come  in  and  be  heard.  The  Court 
has  simply  ordered  that  the  cause  do  now  stand 
for  answer,   as   if  newly   begun. 

This  order  is  made  upon  a  particular  state  of 
facts,  as  shown  by  a  petition  filed  in  the  cause, 
taken  in  connection  with  the  other  parts  of  the 
record  in  the  particular  controversy  under  consid- 
eration. The  complainants  in  that  cause  cannot 
justly  complain.  They  have  invited  the  defendants 
to  meet  them    and   contest    the  matters    set   out    in 
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the  bill,  and  the  Court  has  only  ordered  that  the 
defendants   do   now   enter  upon   that  contest. 

Whether  the  other  elements  that  complainants 
now  desire  to  add  to  the  controversy  have  any 
merit  in  themselves,  or  any  existence,  in  fact,  we 
cannot  consider,  because  there  is  nothing  whatever 
in  the  record  on  the  subject.  We  may,  however, 
make  this  remark,  on  complainants'  suggestion  that 
they  should  have  the  right  to  show  notice  of  the 
decree  under  the  statute :  The  language  of  the 
statute   is : 

*  *  "A  decree  against  a  defendant  without 
personal  service  of  process,  who  does  not  appear 
to  defend,  is  not  absolute  for  three  years  from  the 
decree  unless  a  copy  of  the  decree  is  served  upon 
the  defendant,  in  which  case  it  becomes  absolute 
if  the  defendant  fails  to  come  forward  and  make 
defense  w^ithin  six  months  after  service."  New 
Code,  Section  5122.  **The  original  defendant,  his 
heir,  etc.,  *  *  may  within  six  months  after 
service  of  a  copy  of  the  decree,  etc."  *  *  * 
New   Code,   Section   5124. 

We  are  of  opinion  that  the  service  of  a  copy 
of  the  decree  here  spoken  of  need  not  be  an  offi- 
cial service,  but  may  be  proven  by  any  competent 
testimony;  and  we  are  further  of  the  opinion  that 
when  such  service  has  been  indeed  made,  that  fact 
may  be  brought  forward  by  supplemental  bill,  as, 
indeed,  may  any  material  matter  that  has  arisen 
since  the  entering  of  the  decree,  or  any  other  ma- 
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terial  matter  which  will  show  that  the  defendants 
are  concluded  by  the  decree,  if  such  matter  in  fact 
exist. 

If  such  notice  has  been  given  it  will,  in  con- 
nection with  the  decree,  operate  as  an  effectual 
estoppel  upon  the  defendants.  The  question  whether 
such  notice  has  been  given  or  not,  must,  or  may 
be,  in  any  case  a  matter  of  controversy,  which 
may  depend  upon  mixed  questions  of  law  and  fact, 
to  be   decided   upon   proper  issues. 

What  we  have  settled  on  this  point,  and  what 
we  still  adhere  to,  is  that  when  the  petition  is 
filed,  as  in  this  case,  under  the  statute,  and  there 
is  no  entry  upon  the  record,  or  other  record  evi- 
dence in  the  cause,  showing  that  service  of  the 
decree  has  been  made  upon  the  defendant,  and  the 
petition,  as  in  this  case,  negatives  such  service, 
and  contains  the  other  averments  required  by  the 
statute,  and  is  otherwise  in  proper  form,  it  should 
be  received  by  the  Court,"  and  if  not  fatally  con- 
tradicted by  the  record  the  petitioner  should  be 
admitted  to  answer;  and  when  this  occurs  the 
petition  has  served  its  purpose,  and  all  controver- 
sies are  transferred  to  the  pending  cause,  including 
every  question  of  notice  of  the  decree,  if  there 
should  be  such  in  fact,  and  any  and  every  mate- 
rial matter  that  has  arisen  since  tlie  decree  was 
entered,  and  every  other  material  matter  that  may 
be  brought  forward   by  proper  pleading. 

It  is  suggested  in  the  petition  to  rehear  that 
this  is   a  dangerous    holding.      It    is    our    duty   not 
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to  make  law,  but  to  interpret  and  declare.  We 
have  no  concern  with  the  policy  or  tendency  of 
the  statute.  We  declare  its  meaning  and  enforce 
its  provisions.  Nor  are  these  provisions,  as  thus 
construed,  out  of  harmony  with  the  body  of  our 
jurisprudence.  If  one  have  a  judgment  yro  covfesso 
against  a  defendant  served  with  process  in  chan- 
cery, he  is  no  less  concerned  to  maintain  his  de- 
cree than  the  complainants  in  this  cause;  yet  it  is 
the  every-day  practice,  when  seasonable  application 
is  made,  to  set  aside  such  decrees  upon  ex  parte 
affidavits,  of  which  no  denial  is  allowed.  Buchanan 
V.  McManus^  3  Hum.,  450.  The  same  rule  obtains 
in  certiorari  cases.  Studdart  v.  Fowlkes^  2  Swan, 
538;  Edde  v.  Cowan^  1  Sneed,  294;  Nicks  v.  John- 
son^  3  Sneed,  327 ;  Nance  v.  Hicks,  1  Head,  625 ; 
Ezell  V.  Holloway,   2   Bax.,   18. 

And  the  practice  of  setting  aside  judgments  by 
default  in  courts  of  law,  upon  petition  or  affidavit, 
is  very  common,  and  it  does  not  appear  that  any 
answer  has  ever  been  allowed  to  such  petition,  or 
any  countervailing  evidence  heard  in  any  form. 
Bank  v.  Skillern,  2  Sneed,  698,  699;  Joiies  v.  Cloud, 
2  Cold.,  236;  Railroad  Co.  v.  Dowd,  9  Heis.,  179; 
Tucker  v.   James,   12   Heis.,   333-337. 

The  principle  underlying  all  these  particular  in- 
stances is,  that,  in  obedience  to  the  spirit  of  our 
free  institutions,  no  man's  property,  estate,  or  rights 
shall  be  taken  from  him  except  by  due  process  of 
law;  and  after  a  fair  opportunity  has  been  afforded 
him    to   be    heard,   of  which   opportunity  he    cannot 
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be  deprived  save  by  his  own  fault  or  negligence, 
or  by  the  efflux  of  such  a  period  of  time — fixed 
by  statute  or  prescription  —  as  shall ^  at  once  con- 
serve the  general  welfare,  and  afford  a  fair  pre- 
sumption that  the  needful  day  in  court  has  been 
within  the  power  of  the  individual  concerned. 
Hence,  where  merits  clearly  appear,  the  Court  will 
not  be  too  exacting  in  the  consideration  of  tech- 
nical objections  that  lie  between  the  litigant  and  a 
fair  trial.  Burgoine  v.  Taylor^  25  Eng.  Rep.,  710, 
per  Jessel,  M.  R. ;  Haggerty  v.  Walker ^  33  N.  W. 
Rep.,  244. 

But  it  is  argued  that  complainants  should  have 
the  right  to  answer  the  petition,  because  it  prays 
for  process,  and  that  process  was  issued  and  served 
upon  them.  It  is  true  that  such  process  was  is- 
sued and  served,  and  that  when  jthe  petition  was 
dismissed,  the  Chancellor  likewise  caused  an  order 
to  be  entered  quashing  the  process.  In  these  facts, 
however,  we  find  no  ground  for  altering  the  views 
already  announced.  The  petition  was  filed  as  a 
petition  purely,  under  the  sections  of  the  Code  in 
question;  not,  certainly  -as  to  these  non-residents, 
to  tender  any  matter  of  litigation,  but  simply  to 
secure  the  right  to  make  defense  to  a  bill  already 
filed.  If  the  petitioner  erroneously  prayed  for  the 
issuance  of  copy  and  a  subpoena  to  answer  in  reg- 
ular form,  as  in  case  of  bills  in  chancery,  when 
in  fact  such  practice  was  not  proper,  that  could 
not  change    the    legal    rule,   and  give    the   right   to 

answer  when  none  before   existed. 
21 
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The  complainants  adopted  the  correct  practice 
when  they  "moved  to  dismiss  the  petition,  and  con- 
sidered it  on  its  face  alone  in  connection  with  the 
record;  and  the  process,  as  technically  such,  was 
well  quashed  by  the  Chancellor.  While  the  stat- 
ute contains  no  provision  authorizing  notice  to  issue 
in  any  form,  it  may  well  be  granted  that  some 
kind  of  notice  should  be  given  the  complainants 
to  apprise  them  of  the  filing  of  the  petition,  in 
view  of  the  fact  that  the  petition  may  be  offered 
years  after  the  cause  is  retired  from  the  docket, 
when  the  complainant  and  his  counsel  cannot  be 
technically  presumed  to  be  in  court  attending  to 
the  litigation   as   in   pending  causes. 

This  precise  difficulty  was  presented  to  the  Court 
several  years  ago  in  certiorari  cases;  and  although 
the  Article  of  the  Code  regulating  the  practice  in 
that  class  of  cases  iliade  no  provision  for  the  issu- 
ance of  notice  to  the  creditor,  except  in  the  event 
of  a  supersedeas^  which  the  section  (New  Code, 
Section  3848,)  provides  shall  be  directed  to  the 
opposite  party,  or  the  officer  in  whose  hands  the 
execution  may  be,  still  the  Court  held,  and,  we 
think,  very  properly,  that  the  opposite  party  was 
entitled  to  notice  of  the  filing  and  pending  of  the 
petition,  and,  reasoning  from  the  general  rule  for 
the  service  of  process,  declared  that  the  notice 
must  be  served  at  least  five  days  before  the  term 
at  which  the  petition  was  to  be  acted  on,  and 
that  unless  such  notice  had  been  given  the  oppo- 
site   party   would    not    be    in    default    in    failing    to 
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make  the  motion  to  dismiss  at  the  first  term. 
McDowell  V.  Kellar,  1  Heis.,  452 ;  Gardner  v.  Barger^ 
4  Heis.,  672,  673;  Hardin  v.  Williams j  5  Heis.,  388, 
389.  And  the  notice  is  all  that  is  necessary  to 
bring  the  opposing  party  into  court.  Mann  v.  Roh- 
eriSy  11   Lea,   66. 

This  practice  of  issuing  a  simple  notice  in  pend- 
ing causes,  or  in  those  not  wholly  and  finally  de- 
termined, is  of  very  frequent  occurrence  in  our 
Code,  when  the  purpose  is  simply  to  '  apprise  the 
opposite  party  that  something  is  transpiring,  or 
proposed,  or  done,  that  may  affect  his  rights,  and 
it  is  desired  that  he .  have  opportunity  to  be  pres- 
ent to  protect  these  rights ;  as,  where  the  Chan- 
cellor is  asked  in  vacation  to  hear  motions  and 
make  interlocutory  orders  and  decrees  to  prepare 
causes  for  final  hearing  and  determination  (New 
Code,  §§  5153,  5155) ;  or  to  dissolve  an  injunction 
(76.,  §  5194) ;  or  to  appoint  a  receiver  (J6.,  §  5201) ; 
or  when  a  party  is  under  attachment  for  contempt 
for  the  non-performance  of  a  decree,  and  a  habeas 
corpus  is  sued  out  in  the  same  court  for  his  dis- 
charge (/6.,  5231-5233) ;  so,  where  a  party  makes 
a  motion  to  correct  a  judgment  in  the  Circuit, 
Chancery,  or  Supreme  Courts,  or  before  a  Justice 
of  the  Peace  (76.,  §§  3508-3591) ; '  or  where  an  ad- 
ministrator is  to  settle  his  accounts  (76.,  §  4845, 
sub-sec,  15) ;  or  petitions  to  resign  (76.,  §  3078) ; 
and  in  summary  proceedings  generally  (76.,  §§  4330, 
4331,  4360) ;   and  in   this  manner  arbitrators   are  re- 
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quired  to  apprise  the  parties  of  the  time  ^nd  place 
of  final   hearing   (76.,  §  4179). 

We  are  of  opinion  that  the  proper  practice  in 
such  cases  as  the  one  now  under  consideration  re- 
quires only  a  notice  similar  to  that  so  well  settled 
in  certvorari  cases,  and  that  such  notice  should  al- 
ways be  issued  and  served  before  the  petition  is 
acted  upon  by  the  Court;  but  the  process  served 
in  this  cause  seems,  for  this  particular  litigation, 
to  have  answered  all  the  purposes  of  notice  in 
proper  form  to  apprise  the  parties  of  the  matter 
in  hand,  and  to  bring  them  into  court,  and  'so 
much  of  it  as  required  the  complainants  to  answer 
the   petition   was   merely   surplusage. 

But  complaint  is  made  in  the  petition  to  rehear, 
that  we  have  settled  the  whole  controversy  in  pass- 
ing on  the  validity  of  the  petition  to  reopen  the 
cause.  It  may  be  true  that  the  principles  declared 
in  the  former  opinion  do  practically  settle  the  con- 
test against  the  complainants,  but  in  form  the  de- 
cree ordered  by  the  opinion  simply  adjudges  that 
the  petition  is  good,  and  remands  the  cause  to  the 
Chancery  Court,  to  the  end  that  petitioners  may 
make   defense   to   the   complainants   original   bill. 

In  determining  the  sufficiency  of  the  petition  it 
became  necessary  to  try  the  question,  whether  it 
showed  merits,  and  to  settle  this  question  it  be- 
came compulsory  upon  us  to  construe  the  will  of 
John  Brown,  deceased.  To  this  labor  we  were 
invited    by    counsel    upon    both    sides,   with    a    zeal 
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and  ability  worthy  of  any  cause;  and  if  we  should 
now  undo  all  we  have  done,  and  permit  the  ques- 
tions already  settled  to  be  again  debated,  we  know 
not  what  word  could  be  added  to  arguments  al- 
ready so  full,  so  thoughtful,  so  provident  of  every 
contingency  that  ingenuity  could  suggest,  and  so 
panoplied  at  all  points  with  the  armor  of  attack 
and   defense. 

The  result  which  complainants  seem  to  have 
reached  is  not  infrequent  in  litigation.  It  often 
happens  that  an  entire  controversy  is  in  effect  set- 
tled by  the  judgment  of  the  Court  upon  a  demur- 
rer, or  a  motion  to  dismiss,  wherein  the  principles 
governing  the  controversy  being  settled,  and  there 
being  no  dispute  about  the  facts,  subsequent  litiga- 
tion, while  not  impossible  in  form,  becomes  imprac- 
ticable  in    substance. 

Il  is  respectfully  suggested  that,  in  another 
branch  of  the  inquiry,  we  disregarded  the  author- 
ity of  McCaleb  v.  Crichfield,  5  Ileis.,  288-292.  The 
opinion  delivered  in  this  cause,  at  a  former  day  of 
the  term,  contains,  on  the  point  indicated  by  the 
objection  now  under  consideration,  the  following 
language:  "The  fourth  ground  presents  the  point 
that  the  original  bill  was  a  suit  against  a  class  of 
persons  having  a  common  right  of  defense,  and 
that  a  decree  against  the  representatives  of  the 
class  before  the  Court  would  be  binding  on  the 
whole  class,  and  hence  that  the  case  would  not  fall 
under  the  sections  of  the  Code  cited.  Not  deciding 
the  point  that  such  a  case  would  or  would  not,  as 
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to  the  non-residents,  fall  under  the  statute,  on  in- 
spection of  the  original  bill  we  find  that  the  per- 
sons made  defendants  thereto  are  not  proceeded 
against  as  a  class  of  persons.  This  is  indispens- 
able in  order  to  invoke  the  operation  of  the 
chancery  rule  on  that  subject.  '  Where  it  is  at- 
tempted to  proceed  against  two  or  three  individuals, 
as  representing  a  numerous  class,  it  must  be  al- 
leged that  the  suit  is  brought  against  them  in  that 
character/  Lanchester  v.  Thompson^  5  Madd.  Ch. 
Rep.,  15,  16.  In  the  cause  at  bar,  the  defendants 
were  proceeded  against  individually,  under  the  li- 
cense given  in  Sub-sections  1,  4,  and  5  of  Section 
4352  of  the  Code,  and  no  attempt  whatever  was 
made  to  fix  upon  any  of  them  a  representative 
character,  either  within  the  letter  or  spirit  of  the 
chancery  rule."  This  is  alleged  to  be  in  conflict 
with   Mc  Caleb   v.    Crichfield. 

That  case  was  as  follows:  Henry  Crichfield 
died,  leaving  a  will,  by  the  fifth  and  sixth  clauses 
of  which  he  provided:  "All  the  remainder  of  my 
estate,  including  land  and  personal  property,  shall 
be  sold  by  my  executors,  and  proceeds  equally  di- 
vided between  all  my  grandchildren,  and  also 
William  Ball,  a  son  of  a  granddaughter."  Sixth 
clause:  "And  if  any  of  my  grandchildren  should 
die  after  my  death,  the  share  going  to  such  grand- 
child shall  be  equally  divided  between  his  or  her 
brothers  and  sisters,  provided  the  deceased  has  not 
received  his  share  before  his  death."  Three  of  the 
grandchildren,   and    the    assignee   of   another  grand- 
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child,  brought  a  bill  for  their  respective  ehares 
under  these  clauses  of  the  will.  The  bill  was 
brought  against  the  executors.  It  does  not  clearly 
appear  whether  any  of  the  legatees  were  made  de- 
fendants or  not;  it  may  be  that  some  of  them 
were,  and  not  all,  but  we  infer  from  the  language 
of  the  first  demurrer,  hereinafter  quoted,  that,  of 
the  legatees,  only  the  complainants  were  before  the 
Court,  and  that  the  bill  was  filed  against  the  ex- 
ecutors only.  The  bill  alleged  that  there  were 
"thirty -five  grandchildren  at  death  of  testator,  in 
1858,  and  that  the  legatees  were  so  numerous  at 
death  of  testator,  and  have  since  so  changed  by  mar- 
riage, death,  etc.,  and  scattered  by  lapse  of  time, 
and  disturbances  through  which  the  country  has 
passed,  that  it  is  inconvenient,  expensive,  and  in 
fact  wholly  impracticable  to  make  them  all  parties 
by  name."  There  was  an  original  and  amended 
bill.  Both  contained  substantially  the  same  allega- 
tion on  this  point.  The  demurrer  to  the  original 
bill  stated  as  its  ground:  "Because  it  appears  by 
the  bill  that  Henry  Crichfield,  Sr.,  left  other  heirs 
besides  those  named  as  complainants  not  made 
parties  to  the  bill."  The  demurrer  to  the  amended 
bill  stated  as  its  ground:  "Want  of  parties  in 
not  making  the  other  legatees  parties."  The  two 
demurrers  were  heard  together  and  overruled  by 
the  Chancellor,  and  his  decree  was  affirmed  by  this 
Court.  The  opinion  goes  on  this  ground:  Con- 
ceding the  authority  of  the  general  rule,  that  all 
persons   who   have  a    legal    or  beneficial    interest  in 
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the  subject-matter  of  the  suit  ought  to  be  before 
the  Court,  either  as  complainants  or  defendants, 
still  the  rule  is  subject  to  the  exception  that  where, 
in  a  suit  for  a  legacy  by, a  residuary  legatee,  it  is 
impracticable,  to  bring  before  the  Court  all  persons 
who  ought  to  be  made  parties — that  is,  the  remain- 
ing residuary  legatees — or  where  the  inconvenience 
and  expense  would  greatly  over-balance  the  utility 
of  the  proceedings,  the  Court  will  dispense  with 
the  presence  of  such  persons  at  the  beginning  of 
the  suit,  and  will  proceed  to  decree  the  shares  of 
the  parties  before  the  Court,  subject  to  the  condi- 
tion, however,  that  on  a  reference  to  the  Master 
the  complainants  shall  show  the  number  of  shares 
entitled,  and  the  exact  amount  of  their  own  shares; 
or,  as  stated  in  the  language  of  the  opinion:  "As 
a  matter  of  course,  on  a  reference  to  the  Clerk 
and  Master,  in  order  to  the  ascertainment  of  the 
interests  of  complainants,  they  must  show  the  num- 
ber of  parties  entitled;  but  we  do  not  think  the 
bill  should  be  dismissed  at  this  stage  on  demurrer 
for  this  cause,  and  the  trustees  be  allowed  to  keep 
a  fund  in  their  possession,  and  defeat  this  proceed- 
ing because  of  the  difficulty  of  ascertaing  the 
names  of  parties  so  numerous,  as  in  this  case,  at 
the  commencement  of  the  suit."  (i&.,  p.  292.)  To 
precisely  the  same  effect  is  Kittle  v.  Crary^  1  Paige, 
420,  quoted  from  in  this  opinion  (by  misprint  re- 
ported in  the  extract  as  Boss  v,  Crary),  though  the 
meaning  of  that  excerpt  is  much  marred  by  mis- 
prints,  the   chief  of    which   is    the   words   there  ap- 
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pearing — "  or  in  reference  to  the  matter,^^  should  read — 
"on  the  reference  before  the  Master."  Kittle  v. 
Crary  was  a  suit  almost  identical  in  character 
with  Mc Caleb  v.  Crichjield^  both  being  suits  by  leg- 
atees for  legacies,  and  the  defense  made  by  the 
executors  that  all  the  legatees  were  not  before  the 
Court;  and  in  strict  accord  is  Hallet  v.  Halletj  2 
Paige,  18,  19,  the  other  case  refered  to  in  the 
opinion. 

« 

It  is  obvious  that  Me  Caleb  v.  Crichfield  does  not 
present  the  case,  nor  was  it  intended  to  present 
the  case  of  one  or  a  few  members  of  a  class  stand- 
ing for  all  others,  in  which,  while  the  unnamed 
members  are  not  parties  by  particular  designation, 
yet  they  are  in  substance  and  legal  effect  parties 
by  substitution  and  representation  of  their  legal 
vicariate;  but,  on  the  contrary,  it  presents  the  case 
of  a  dispensing  with  parties  who  would  be  neces- 
sary to  the  cause  at  the  outset  but  for  the  special 
circumstances  of  exception  set  up  in  the  plead- 
ings. It  was  not  contended  by  any  one,  nor  was 
it  held  by  the  Court,  that  any  party  to  the  record 
represented  or  stood  in  the  stead  of  any  other 
person  whose  rights  were  involved;  nor  does  the 
Court  by  any  other  means  hold  that  the  rights  of 
the  parties  so  dispensed  with  could  be  in  anywise 
affected  by  such  decree  as  might  be  rendered  in 
the  cause  upon  the  hearing,  but,  so  far  from  this, 
the  bills  were  allowed  to  stand  for  the  purpose  of 
decreeing  the  shares  only  of  the  parties  before 
the    Court;    and    this,   instead    of   antagonizing    the 
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such  cases,  along  witli  the  other  cases  falling  under 
Code,   §§4352,   4358. 

We  think  it  very  clear  that  the  bill  sought  to 
make  all  of  the  children  and  grandchildren  of 
Elizabeth  Stewart  defendants,  each  in  his  own  right, 
and  that  no  defendant  was  sued  in  a  representa- 
tive capacity;  and  we  know  of  no  authority  that 
impeaches  the  rule  laid  down  in  the  former  opin- 
ion, that  where  it  is  attempted  to  proceed  against 
two  or  three  individuals  as  representing  a  numerous 
class,  it  must  be  alleged  that  the  suit  is  brought 
against  them  in  that  character.  Certain  it  is  that 
31  e Caleb  v.  Crifchfirld  is  not  such  an  authority.  More- 
over, the  rule  is  founded  in  inherent  justice,  and 
could  stand  by  its  own  strength,  even  if  it  were  un- 
supported by  the  eminent  authority  which  has  been 
adduced  in  its  behalf.  It  is  without  doubt  highly 
important  that  the  Court,  by  proper-  pleadings, 
should  be  apprised  of  the  fact  that  the  party 
named  as  defendant  does  not  appear  in  the  record 
in  his  own  right  merely,  but,  by  construction  of 
law,  representing  in  his  own  person  the  rights  and 
interests  of  others.  Being  so  informed,  the  Court 
has  imposed  upon  it  a  duty,  especially  in  t^e  su- 
pervision of  agreements  and  compositions  during 
the  trial,  as  well  as  other  points  looking  to  a  fair 
presentation  of  the  case,  similar  to  the  duties  im- 
posed where  the  rights  of  infants  are  involved. 
And  for  a  stronger  reason  must  this  be  true,  when 
the  fact  is  considered  that  it  is  always  in  the 
power    of   one    about    to   file   such   a    bill    to   select 
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such  representatives  as  he  may  desire.  And  if  bills 
may  be  so  filed,  ostensibly  against  one  or  a  few 
persons  only,  without  notice  being  brought  to  the 
Court  that  they  are  sued  as  representatives  of  a 
class,  and  afterwards  the  complainant  be  allowed 
to  claim  that  the  whole  class  is  bound,  the  most 
disastrous  consequences  might  well  happen  to  the 
estates  of  innocent  persons,  which  the  Courts  would 
be   equally  powerless   to   prevent   or    redress. 

It  is  insisted  that  it  appears  in  the  petition 
that  other  parties  have  acquired  rights  under  the 
decree,  and  that  these  rights  are  protected  under 
the  provisions  of  Code,  §  4383  (New  Code,  §  5126). 
That  section  reads  as  follows :  "  The  decree,  if 
executed  before  it  is  set  aside  under  any  of  the 
foregoing  provisions,  will  be  a  protection  to  all 
persons  acting  upon  its  validity,  and  -wuU  confer  a 
good  title  to  all  property  sold  under  it."  The 
page  of  the  petition  referred  to  contains  a  recital, 
setting  forth  the  fact  that  John  P.  Brown  had 
executed  a  mortgage  upon  certain  portions  of  the 
property   in  May,   1880,   to   secure   a  loan. 

This  person,  the  mortgagee,  is  not  before  the 
Court,  and  in  a  matter  so  nearly  affecting  his 
rights,  the  Court  will  express  no  opinion  in  his 
absence.  It  is  sufficient  to  say,  that  whatever  may 
be  his  rights  or  claims,  they  cannot  be  allowed  to 
interfere  with  the  rights  of  the  parties  before  the 
Court,   as  between   themselves. 

It  is  also  urged  that  as  Sections  4379  to  4383 
have  been  declared   inapplicable   to  divorce  proceed- 


318  NASHVILLE : 


Brown  v.  Brown. 


ings  {Owen  v.  Sims,  3  Cold.,  544,  551),  they  ought 
not  to  apply  to  contests  of  the  character  now  under 
consideration;  and  that  this  should  also  be  true 
for  the  additional  reason  that  in  contests  over  wills 
at  law,  when  the  will  is  presented  for  probate  in 
solemn  form,  that  proceeding  is  treated  as  of  the 
nature  of  a  proceeding  in  rem,  and  that  the  judg- 
ment is  binding  on  all  parties  in  interest,  whether 
parties  to  the  issue  or  not  {Hodges  v.  Bauchnan,  ^ 
8  Yer.,  186;  Patton  v.  Allison,  7  Hum.,  320;  Fry 
V.  Taylor,  1  Head,  595;  Williams  v.  Saunders,  5 
Cold.,  72),  and  that  the  case  at  bar  is  likewise  in 
the  nature  of  a  proceeding  in  rem,  closely  analo- 
gous to  the  contest  of  a  will,  and  that  the  same 
rules  should  apply  to  both  litigations.  Complaint 
is  made  in  the  petition  to  rehear,  that  this  posi- 
tion  was  altogether  overlooked  when  the  former 
opinion   was   delivered. 

We  need  not  discuss  the  reasons  which  con- 
trolled the  decision  of  the  Court  in  the  case  of 
Olden  V.  Sims,  supra.  By  an  examination  of  that 
case  it  will  be  seen  that  the  action  of  the  Court  was 
based,  partly  on  the  fact  that  the  petition  to  open 
the  decree  was  not  presented  until  after  the  death 
of  the  complainant,  and,  being  a  divorce  suit,  the 
subject-matter  of  the  litigation  was  then  sunk  in 
the  grave  of  the  husband,  and  that  to  open  such 
a  case  would  be  an  anomaly  and  an  absurdity; 
and  partly  on  the  peculiar  nature  of  divorce  pro- 
ceedings, the  repose  of  society,  the  danger  that 
one    or    the    other    of    the    divorced    parties    might 
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have  married  in  the  n^antime,  and  on  the  general 
ground  of  public  policy.  It  is  perfectly  evident 
that  this  case  affords  no  authority  to  sustain  the 
present  complainants'   contention. 

ISoT  can  any  firmer  support  be  found  in  the 
principles  that  govern  the  results  of  causes  tried 
under  the  issue  of  devisavit  vel  non.  If  our  time 
would  permit  us  to  go  far  into  an  inquiry  so 
purely  collateral  to  the  present  controversy,  as  to 
set  forth  the  general  nature  of  proceedings  in  rem^ 
and  compare  them  at  large  with  the  principles 
governing  the  class  of  controversies  involved  in 
the  present  litigation,  and  to  note  their  correspon- 
dencies and  differences,  we  much  doubt  the  utility 
of  such  an  intellectual  excursion,  and  indeed  fear 
that  it  would  be  altogether  out  of  place.  It  may 
be  suflScient  to  say  that  in  proceedings  in  rem,  all 
persons  in  interest  are  parties — or,  as  it  is  some- 
times said,  the  whole  world  are  parties,  and  any 
person  having  an  interest  in  the  property  may  in- 
terpose a  claim  and  prosecute  an  appeal  from  the 
sentence  or  decree;  and  it  is  said  that  notice  is 
served  upon  the  thing  itself,  and  that  thereby  all 
persons  interested  are  presumed  to  have  notice,  be- 
cause it  is  the  part  of  common  prudence  for  all 
persons  who  have  an  interest  in  the  property  to 
guard  that  interest  by  persons  who  are  in  a  situ- 
ation to  protect  it.  Croudson  v.  Leonardy  4  Cranch, 
437;   9   Cranch,   144. 

It  is  said  that  "the  judgment  of  a  Probate 
Court,   allowing  proof    of   a   will    and    admitting    it 
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to  probate,  is  in  the  nature  of  a  proceeding  in 
rem;  that  is,  an  adjudication  pronounced  (as  its 
name  imports)  upon  the  status  of  a  particular  sub- 
ject-matter, by  a  tribunal  having  competent  au- 
thority for  that  purpose,  and  therefore  binding  and 
conclusive  upon  the  rights  of  all  persons  interested 
in  the  property  to  be  administered,  though  they 
are  not  named  as  parties.  Redfield  on  Wills,  Part 
II.,  pp.  55,  5G."  WiUiams  v.  SaanderSy  5  Cold.,  72. 
In  Tompkins  v.  Tompkins^  1  Story  Rep.,  547,  it 
is  said,  "the  reason  is,  that  it  being  the  sentence 
or  decree  of  a  Court  of  competent  jurisdiction, 
directly  upon  the  very  subject-matter  in  -contro- 
versy, to  which  all  persons  who  have  any  interest, 
are,  or  may  make  themselves  parties,  for  the  pur- 
pose of  contesting  the  validity  of  the  will,  it  nec- 
essarily follows  that  it  is  conclusive  between  those 
parties.  For  otherwise  there  might  be  conflicting 
sentences  or  adjudication  upon  the  same  subject- 
matter,  between  the  same  parties,  and  thus  the 
subject-matter  be  delivered  over  to  interminable 
doubts,  and  the  general  rules  of  law  as  to  the  ef- 
fect of  res  adjadicata  be  completely  overthrown. 
In  short,  such  senterjces  are  of  like  nature  as  sen- 
tences in  proceedings  in  rem,  necessarily  conclusive 
upon    the    matter    in    controversy    for    the    common 

safety  and  repose   of   mankind."      5   Cold.,   77. 

In  Hodges  v.  Bauchman,  8  Yer.,  187,  it  is  said: 
"The  probate  of  a  will  or  the  granting  of  letters 
of  administration,  is  a  proceeding  in  the  nature  of 
a  proceeding  in  rem,  operating   on  the  subject -mat- 
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ter,  and  binding  generally;  the  probate  is  evidence 
of  title,  without  reference  to  parties,  who  do  not 
and  cannot  regularly  exist  in  such  cases."  *  *  * 
"All  who  are  interested  may  become  parties  in 
conducting  the  litigation  in  case  of  a  contested 
will,  and,  if  they  do  not,  it  is  indispensable  to 
the  repose  of  society  that  they  be  concluded." 
*  *  *  "The  Act  of  1789,  Chapter  23,  providing 
for  the  probate  of  wills,  and  the  mode  of  contest- 
ing their  validity,  does  not  speak  of  parties 
plaintiffs  and  defendants;  no  such  idea  was  in  the 
minds  of  the  Legislature.  It  was  made  the  duty 
of  the  Court  of  Probate  to  ascertain  whether  the 
will  had  been  duly  executed,  without  reference  to 
the  individuals  interested  in  the  result  of  admit- 
ting the  will  to  record.  The  Court  was  bound  to 
act  upon  the  subject-matter,  and  to  settle  the  title 
to  the  property,  late  of  the  testator,  left  without 
an  owner.  The  interests  of  society  admitted  of 
no  delay.  If  any  one  .  or  more  interested  in  the 
result  objected  to  the  validity  of  the  will,  then 
the  Court  was  ordered  by  the  statute  to  make  up 
an  issue,  will  or  no  will,  and  try  the  fact  before 
a  jury,  *  *  *  and  according  to  the  finding  of 
the  issue  by  the  jury,  record  the  will  or  reject 
the  paper  presented  as  such.  But  this  was  a  pro- 
ceeding for  the  ends  of  justice  of  a  public  nature, 
and  conclusive   on   the   world." 

If,  in   the    last  analysis,   when   on   the   one   hand 
we    compare    probate     cases    with    other    litigations 

over  the   succession    to   personal  and  real    property, 
22 
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and  attempt  to  draw  a  clear  distinction,  and  if, 
on  the  other  hand,  when  we  contrast  those  cases 
with  proceedings  purely  in  rem,  we  find  the  tcFm 
subject-matter  somewhat  elusive,  and  difficult  to 
reduce  into  logical  harmony  with  the  very  material 
res  involved  in  pure  proceedings  in  rem,  as  a  ship, 
or  a  hundred  sacks  of  coffee;  it  must  be  remem- 
bered that  the  necessity  arising  froni  conflicts  of 
jurisdiction  over  the  succession  to  deceased  persons' 
estates  in  different  countries,  which  have  often 
been  of  the  most  perplexing  and  distressing  char- 
acter, induced  an  appropriation  of  the  principles 
governing  proceedings  in  rem,  rather  than  any 
perception  of  an  absolute  oneness  of  essence  in 
the  two  classes  of  questions,  and  that  they  indeed 
both  spring  out  of  a  common  necessity,  and  grow 
from  the  same  root,  the  need  in  general  to  pre- 
vent  conflicts  over  questions  that,  in  their  nature, 
cannot  be  confined  to  any  one  jurisdiction  or  to  any 
one  system  of  jurisprudence.  But  it  would  not 
be  profitable  to  pursue  this  discussion  further. 
Enough  has  been  said  to  show  that  there  is  really 
no  such  common  ground  between  probate  cases 
and  the  case  al  bar  as  to  require  the  extension  to 
this  case  of  the  principles  governing  those.  The 
analogy  between  the  two  classes  of  cases  is  acci- 
dental, not  vital.  Indeed,  the  Court  may  as  well 
be  asked  to  extend  those  principles  to  every  con- 
test over  the  title  or  succession  to  property,  even 
when  the  contest  is  over  the  construction  of  a 
deed,   or  the   terms   of   a   verbal  contract. 
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It  is  averred  in  the  petition  to  rehear  that  the 
Referees  reported  that  only  defendants  to  the  orig- 
inal cause  could  come  by  petition,  unless  they 
were  parties  as  a  class,  and  if,  as  a  class,  they 
were  bound;  that  no  one  excepted  to  this  portion 
of  the  report,  and  hence  that  this  ruling  must 
now  control,  so  far  as  may  be,  and  that  as  Ed- 
ward Stewart,  Elvira  Stewart,  E.  H.  Greer  and 
wife,  Annie  E.  Greer,  Parker  Morris  and  wife, 
Mary  L.  Morris,  and  Peter  Loveline  were  not 
named  in  the  original  suit,  and  are  named  in  the 
petition,  the  petition  should  be  dismissed  as  to 
them;  and  that  as  Catherine  Loveline  and  others 
were  parties  to  the  original  bill,  but  not  parties  to 
the  petition,  the  decree  must  stand  as  to  such  per- 
sons. 

The  petition  to  rehear  does  not  state  the  report 
correctly.  True,  some  such  language  in  eflfect  was 
used  in  the  report,  arguendo^  but  afterwards,  speak- 
ing to  the  same  point,  the  conclusion  reached  by 
the  report  is  that  all  of  the  children  and  grand- 
children of  Elizabeth  Stewart — as  well  those  desig- 
nated as  those  proceeded  against  as  "unknown" — 
were  by  virtue  of  the  provisions  of  the  statute  in 
that  behalf,  and  the  action  of  the  complainants 
thereunder,  made  defendants  to  the  bill,  and  as 
such,  were  concluded  by  the  decree,  and  hence  en- 
titled to  present  the  petition  for  reopening  the 
cause.      We  concur  in   that   result. 

This  disposes  of  the  statements  in  the  petition 
touching  all  the  persons  above  named,  except  Cath- 
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erine  E.  Loveline.  They  were  not  named  in  com- 
plainants' bill,  but  fell  '  within  the  description  of 
the  unknown  non-resident  defendants,  children  and 
grandchildren. 

E.  H.  Greer,  Parker  Morris,  and  Peter  Loveline 
appear  as  petitioners  by  reason  of  their  marital 
relations. 

It  is  impossible  to  say  from  the  record  whether 
the  person  made  defendant  to  the  bill  under  the 
name  of  Catherine  E.  Loveline  is  the  same  person 
who  appears  in  the  petition  as  Catherine  E.  Loeb- 
line;  if  they  are  different  persons,  then  Catherine 
E.  Loveline  has  not  petitioned  to  open  the  decree, 
and  must  therefore  be  bound  by  it;  if  the  two 
names  represent  one  and  the  same  person,  and  the 
name  was  wrongly  stated  in  the  bill,  then  she  be- 
came a  defendant  under  that  clause  of  the  bill 
which  made  the  unknown  children  and  grandchil- 
dren of  Elizabeth  Stewart  defendants,  and  prayer 
for  publication  against  them  as  such;  and  in  any 
event  the  question  is  immaterial,  because  the  de- 
cree to  open  is  in  favor  of  the  petitioners  only, 
exclusive   of   H.   A.   Brown. 

These  various  questions  were  not  overlooked  on 
the  first  consideration  of  the  cause;  all  of  them 
were  thoroughly  weighed  at  the  time,  but  not  be- 
ing deemed  of  commanding  importance  in  the 
controversy,  save  one,  they  were  not  dwelt  upon 
at  length,  and  some  were  omitted  altogether  in  the 
discussions  of  the  opinion  then  delivered,  to  the 
end    that  the   opinion   might    not   be   too   much   ex- 
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tended,  or  encumbered  with  matter,  which,  while 
indeed  eminently  proper  in  itself,  was  not  strictly 
necessary  to  a  decision.  But  in  deference  to  the 
very  earnest  and  respectful  petition  to  rehear,  and 
in  view  of  the  large  interests  involyed,  and  the 
important  consequences  the  decision  must  bring  to 
bear  upon  the  rights  of  the  parties  concerned,  we 
have  again  gone  carefully  over  all  the  ground 
pointed  out  in  the  petition,  and  have  set  out  our 
reasons  in   order. 

Let     the    petition    to    rehear    be    overruled    with 
costs. 
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Murray  r.  Luna. 

{Nashville,      February   Ist,   1888.) 


1.  Administration.     N^oUs  dug  from  administrator.     Lien,     Saiisfactum 

and  discharge. 

Notes  due  to  an  estate,  and  secured  by  a  lien  on  lands,  are  not  satisfied, 
nor  the  lien  discharged,  by  the  appointment  of  the  debtor  as  admin< 
istrator ;  nor  is  that  result  effected  by  his  merely  charging  himself 
with  such  notes,  after  receiving  them  as  assets,  in  the  settlement  of 
his  accounts  as  administrator  with  the  Clerk,  without  actual  payment 
of  the  money. 

2.  Same.     Same.     Liabilitv  of  sureties  on  administrator's  bond. 

For  uncollected  notes  due  to  an  estate  from  the  administrator  the  sure- 
ties on  his  bond  are  responsible,  if  by  the  exercise  of  due  diligence 
they  could  have  been  collected ;  otherwise  the  sureties  are  not  liable 
therefor. 

(Sec  85  Tenn.,  |86.) 

3.  Same.     Accounting.     Ex  parte  settlements.     Surcharging.     Evidence, 

Settlements  of  an  administrator  made  with  the  Clerk  ex  parte^  without 
notice  to  or  appearance  of  the  parties  interested  in  the  estate,  are,  at 
most,  only /rr>V43/aa>  evidence  in  his  favor  in  a  proceeding  attacking 
them  and  seeking  an  account. 

(See  14  Lea,  581,  582,  as  to  frame  of  bill  for  this  purpose.) 


FROM   MARSHALL. 


Appeal  from  Chancery  Court  of  Marshall  County, 
W.   S.   Fleming,   Ch. 

Jones  &  Murray  for  Murray. 
Warbbn  &  Thompson  for  Luna, 
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Caldwell,  J.  James  Luna  died  testate  in  Mar- 
shall County  in  1872.  J.  B.  Tally  was  duly  ap- 
pointed and  qualified  as  administrator,  cam  testa- 
inento  ayinexo,  of  his  estate,  and,  in  accordance  with 
the  terms  of  the  will,  he  sold  the  lands  of  the 
testator,  and  performed  other  acts  of  administration. 

Some  of  the  land  he  sold  to  Peter  Luna  on 
time,  taking  his  notes  for  the  purchase-money,  and 
retaining  a  lien  on  the  land  to  secure  their  pay- 
ment. 

Before  the  administration  was  completed  Tally 
died,  and  Peter  Luna  was  constituted  administra- 
tor de  bonis  non,  with  the  will  annexed,  of  the 
same  estate.  Among  other  assets  coming  to  Peter 
Luna's  hands,  were  the  notes  executed  by  himself 
to  the  former  administrator  for  the  land.  For 
some  reason,  not  disclosed,  the  sureties  on  the  bond 
of  Peter  Luna  became  dissatisfied  with  his  man- 
agement of  the  estate's  business,  and  notified  him 
to  give  otKer  sureties;  and  upon  his  failure  to  do 
so,  the  County  Court  declared  his  oflice  vacant, 
and  ordered  him  to  appear  and  pass  his  accounts. 
Some  months  thereafter,  in  response  to  a  special 
notice  of  the  Clerk  of  that  Court,  he  did  appear 
before   the   Clerk   and   make   a  settlement. 

After  this  time,  J.  J.  Murray  became  adminis- 
trator in  the  room  and  stead  of  Peter  Luna,  re- 
moved,  and  entered   upon   his   duties   as   such. 

The  original  and  amended  bills  in  this  cause 
were  filed  in  the  Chancery  Court  at  Lewisburg  by 
Murray,   ftdmiuistrator,   etc.,   and    some   of   the  lega- 
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tees  and  devisees  under  the  will,  to  surcharge  and 
falsify  the  settlement  made  by  Peter  Luna,  to  re- 
cover from  him  the  possession  of  the  notes  he 
executed  to  the  first  administrator  for  the  land, 
and  to  enforce  the  vendor's  lein  by  sale  of  the 
land   for  their  payment. 

Peter  Luna  and  his  sureties,  answering  together, 
insist  that  his  settlement,  which  showed  a  balance 
of  only  $438.42  in  his  hands,  is  binding  upon  all 
persons  concerned,  and  that  his  notes  for  the  land 
have  been   paid. 

Upon  these  pleadings  and  proof  the  settlement 
was  opened  by  the  Chancellor,  and  the  cause  was 
referred  to  the  Master  for  a  report  and  statement 
of  all  matters  of  account  between  Peter  Luna,  ad- 
ministrator,   etc.,   and   the   estate   of   the   testator. 

Certain  questions  were  adjudged  upon  exceptions 
to  the  report  made  under  this  reference,  and  the 
cause  was  recommitted  to  the  Master  for  another 
report;  and  he  was  directed  to  give  Peter  Luna 
credit  for  all  proper  vouchers,  including,  of  course, 
all  such  that  he  might  have  used  in  his  settlement 
with   the   Clerk   of   the   County   Court. 

The  second  report,  which  was  confirmed  without 
exception  on  his  part,  showed  Peter  Luna  to  be 
indebted  to  the  estate  in  the  sum  of  $1,486.94,  and 
that  $962.94  of  that  sum  constituted  the  aggregate 
balance   due   on   his   notes   for  the   land. 

Decree  was  then  pronounced  against  him  and  his 
sureties  for  the  whole  amount  thus  found  to  be 
due,   and,    to    the    extent    of   the    unpaid    purchase- 
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money,  it  was  declared  to  be  a  lien  upon  the  land, 
and  the  land  was  adjudged  to  be  sold  for  the  pay- 
ment thereof. 

From  this  decree  Peter  Luna  prosecuted  his  ap- 
peal to  this  Court.  The  cause  was  heard  before 
the  Commission  of  Referees,  and  an  affirmance  was 
recommended  in  a  report  prepared  by  Judge  Eakin. 

The  main  question  raised  by  the  exceptions  to 
that  report,  upon  which  the  cause  is  now  heard, 
is  with  respect  to  the  alleged  payment  of  the 
purchase-money  notes  of  Peter  Luna  for  the  land 
bought  by   him  from   the   first   administrator. 

The  facts  upon  this  point,  as  disclosed  by  the 
pleadings  and  proof,  are  that  these  notes  were  ex- 
ecuted by  Peter  Luna  to  the  first  administrator, 
and  secured  by  the  retention  of  a  lien  upon  the 
lands;  ^that,  after  his  qualification  as  administrator 
de  bonis  noii,  Peter  Luna  received  these  notes  as 
a  part  of  the  assets  of  the  testator's  estate;  that 
he  charged  himself  with  the  balances  due  on  them 
respectively  in  his  inventory  or  report  to  the  County 
Court;  and  that  he  thereafter  retained  possession 
of  the  notes,  and  regarded  them  as  "his  own  pri- 
vate  property." 

Upon  these  facts,  the  contention  in  his  behalf 
now  is,  that  the  "land  was  in  fact  paid  for,  and 
the  notes  taken  up  and  charged  against  him  as 
administrator,"  and  "that  he  and  his  securities,  as 
administrator,   are   alone  liable  for  the   same." 

This  position  is  clearly  not  tenable.  In  the  first 
place,  there    is    not    even  a    pretense    of   an    actual 
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payment  of  the  mobey  due  on  the  notes,  as  would 
have  been  required  of  any  other  person  by  the 
administrator;  and  we  think  that  the  fact  that  Pe- 
ter Luna  occupied  two  relations  with  respect  to 
this  indebtedness — that  of  debtor  in  his  individual, 
and  that  of  creditor  in  his  official  capacity — cannot 
destroy   the   obligation   to   make  actual   payment. 

Nor  does  the  fact  that  these  notes,  with  others, 
were  by  him  reported  to  the  County  Court  as  as- 
sets of  the  estate,  and  charged  against  him  in  his 
general  account  as  administrator,  transfer  the  orig- 
inal liability  from  Peter  Luna,  individually,  to  Pe- 
ter Luna,  administrator;  but  the  status  of  the  debt 
was  in  all  respects  the  same  after  that  report  and 
charge  as  before.  As  debtor,  he  remained  respon- 
sible for  the  payment  of  the  notes;  and  as  admin- 
istrator, he  continued  bound  to  exercise  due  dili- 
gence in  their  collection;  and  until  payment  was 
made  there  could  be  no  satisfaction  of  the  notes 
or  extinguishment   of   the  lien   upon  the   land. 

To  hold  otherwise  would  be  to  enable  an  ad- 
ministrator, who  is  indebted  to  the  estate  he  rep- 
resents, to  discharge  himself  individually  as  debtor, 
and  destroy  all  existing  securities  for  the  debt,  and 
cast  the  burden  of  the  debt  upon  his  official  bond, 
by  simply  reporting  his  indebtedness  to  the  County 
Court,  along  with  other  assets  of  the  estate.  The 
law  requires  that  he  shall  include  his  own  note  in 
his  inventory  of  assets;  hence,  if  the  eflfect  of  such 
act  be  as  contended  by  defendant,  the  estate  may 
be  made  to  suflFer  by  the   loss  of  its  securities,  and 
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his  bondsmen  to  answer  for  tHe  secured  debt  in 
every   such   case. 

The  cause  before  us  presents  a  practical  illustra- 
tion of  the  justice  of  our  holding,  and  at  the 
same  time  suggests  the  unjust  consequences  that 
would  flow  from  an  enforcement  of  the  contrary 
view. 

Peter  Luna's  bondsmen  are  liable  for  the  whole 
amount  of  the  decree  against  him,  but  their  lia- 
bility for  so  much  of  it  as  is  represented  by  his 
unpaid  purchase-money  notes  arises  from  his  failure 
to  collect  that  indebtedness  when  it  is  shown  that 
he  could  have  done  so,  and  not  from  any  assump- 
tion that  he  collected  those  notes  and  failed  to 
account  for  the  proceeds.  The  proceeds  of  the 
land  when  the  lien  is  enforced  will,  of  course,  inure 
to  their  benefit;  or,  if  enforced  and  the  money 
comes  in  before  they  shall  have  made  payment,  then 
the  net  amount  of  such  proceeds  will  be  credited 
upon  the  decree  to  the  extent  of  the  lien,  giving 
them  ai\4  the  estate  the  advantage  of  the  lien  in 
either  event. 

The  only  other  exception  to  the  report  of  the 
Commission  of  Referees  presents  the  same  point 
made  by  exception  to  the  first  report  of  the  Mas- 
ter, and  goes  to  the  action  of  the  Chancellor  in 
opening  Peter  Luna's  settlement  w^ith  the  Clerk  of 
the  County  Court,  and  directing  the  statement  of 
an  account  in  this  cause.  The  insistence  is  that 
such  action  was  erroneous,  and  that  such  settle- 
ment should  have  been  treated  as   binding. 
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Whatever  may  have  been  the  Chancellor's  rea- 
sons for  his  action  in  that  behalf,  it  is  manifest 
that  'the  action  itself  is  abundantly  justified  by  the 
pleadings  and  proof   before   him. 

None  of  the  legatees  or  devisees,  nor  any  one 
else  interested  in  the  estate,  had  notice  of  the  in- 
tended settlement,  or  was  present  when  it  was 
made.  Hence,  at  most,  that  settlement  could  be 
only  prima  facie  evidence  in  favor  of  the  account- 
ing party,  Peter  Luna.  Gi\'ing  it  that  verity  in 
the  fullest  sense,  it  was  subject  to  impeachment  by 
bill,  surcharging  and  falsifying.  Such  were  the 
purpose  and  frame  of  the  bills  here,  and  the 
proof  sustains  the  account  as  finally  stated  by  the 
Master,  making  the  indebtedness  of  the  adminis- 
trator about  $1,000  more  than  it  was  stated  to  be 
in   the   settlement   impeached. 

Besides  following  the  technical  rules  of  practice 
for  such  a  case,  the  decree  below  is  commended 
for   its   justice. 

The  administrator  did  not  except  to  the  report, 
of  the  Master,  ascertaining  the  amount  of  his  lia- 
bility to  the  estate,  nor  does  he  now  complain  of 
that  amount.  His  claim  below  was,  and  here  is, 
that  his  settlement  was  improperly  opened;  not  that 
the  amount  found  against  him,  when  opened,  was 
too   large. 

The  decree  is  afiSirmed,  and  the  report  of  the 
Commission    confirmed   in   all   things. 
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Ables  v.  Ables. 
(Nashville.    February   2d,   1888.) 

Husband  and  Wife.     Husband^ s  control  of  wife's  land.     Acts  /<?79,  Ch, 
141  f  construed. 

Acts  1879,  Ch.  141,  exempting  reyts  and  profits  of  a  married  woman's 
property  from  her  husband's  debts  and  contracts,  does  not  affect  his 
right  to  possess  and  control  her  lands,  held  by  her  otherwise  than  as 
separate  estate ;  and  therefore  the  husband  may  dispossess  a  tenant 
to  whom  she  has  leased  her  lands  thus  held  without  his  consent. 

Code  cited:  Section  3343  (M.  &  V.);  Acts  1879,  Ch.  141. 


FROM     GILES. 


Appeal  from  Chancery  Court  of  Giles  County. 
A.  J.  Abernathy,   Ch. 

Jones,   Son   &  Ewing   for  Complainant. 

W.  H.  MoCallum  and  Wilkes  &  Steele  for 
Defendant. 

M.  M.  Neil,  Sp.  J.  This  case  presents  a  con- 
troversy between  the  husband  and  wife  as  to  the 
control  of  her  lands,  which  she  owns,  not  as  sepa- 
rate estate,  but  in  fee-simple  title  only.  The  wife 
rented  out  twenty  acres  of  her  land  to  one  Har- 
low, and  placed  him  in  possession.  The  husband 
objected  to  this,  and  brought  a  suit  of  forcible 
entry  and  detainer  against  the   tenant. 

The  wife  brought  this  bill  to  enjoin  the  prose- 
cution  of   her    husband's   suit,   claiming   that   she   is 
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entitled  to  the  absolute  control  of  her  lands,  by 
virtue  of  the  Act  of  1879,  Chapter  141,  New  Code, 
Section,  3343,  which   reads   as   follows: 

"That  hereafter  the  rents  and  profits  of  any 
property  or  estate  of  a  married  woman  which  she 
now  owns  or  may  hereafter  become  seized  or  pos- 
sessed of,  either  by  purchase,  devise,  gift,  or  in- 
heritance, as  a  separate  estate,  or  for  years,  or  for 
life,  or  as  a  fee-simple  estate,  shall  in  no  manner 
be  subject  to  the  debts  or  contracts  of  her  hus- 
band, except  by  her  consent,  obtained  in  writing; 
Provided,  That  this  act  shall  in  no  manner  inter- 
fere  with   the   husband's    tenancy  by   the   courtesy." 

The  Chancellor  sustained  her  contention,  and 
directed   a  perpetual   injunction. 

We  are  of  opinion  that,  while  the  Act  of  1879 
protects  the  rents  of  the  wife's  realty  from  the 
husband's  creditors,  and  extinguishes  the  husband's 
right  to  contract  them  away,  over  her  objection,  or 
without  her  assent  in  writing,  still  it  was  not  in- 
tended by  the  Legislature  to  interfere  in  any  other 
respect  with  the  husband's  ancient  right,  as  gov- 
ernor of  the  family,  to  control  his  wife's  lands,  so 
held,   for  the   benefit   of   the   family. 

Accordingly,  the  decree  of  the  Chancellor  is  re- 
versed  and   the   bill   dismissed. 

Turney,   C.   J.,   dissents. 


The  Act  of  1879,  Ch.  141  (Code,  ^3343,  M.  &  V.),  was  doubtless 
passed  to  meet  the  decision  in  Lucas  v.  Rickenrich,  i  Lea,  726,  holding 
rents  of  the  wife's  realty  owned  by  her  otherwise  than  as  separate  estate 
subject  to  husband's  debts. 
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FROM     ROBERTSON. 


Appeal  in   error  from   the   Circuit  Court  of  Rob- 
ertson  County.      Jo.   C.   Stark,  J. 


Loui8at:lle  &  Nashville  Railroad  Company  i\  Lahr.         spisos 
(Nashville.      February  4th,   1888.) 

1.  Master  and  Servant.    Fellmv-servani.    Personal  negligence  of  superior. 

The  master  is  not  responsible  for  mex^  personal  negligence  of  a  superior, 
causing  injury  to  an  inferior  fellow-servant.  In  order  to  render  the 
master  liable  for  the  consequences  of  the  superior  servant's  negli- 
gence, the  latter  must  so  far  stand  in  the  place  of  the  master  as  to 
be  charged,  in  the  particular  matter  from  which  the  injury  results  to 
the  inferior  servant,  with  the  performance  of  some  duty  which,  under 
the  law,  the  master  owes  to  such  servant. 

Cases  cited  and  approved:  Railroad  7a  Handman,  13  Lea,  423;  Rail- 
road V.  Wheless,  10  Lea,  741 ;  Fox  v.  Sanford,  4  Sneed,  36;  Railroad 
V.  Elliott,  I  Cold.,  611 ;  Railroad  v.  Rush,  15  Lea,  151 ;  Railroad  v. 
Bowler,  9  Heis.,  866;  Railroad  v.  Collins,  85  Tenn.,  227. 

2.  Same.     Same.     Same.     Case  in  judgment. 

Plaintiff  was  injured  by  a  fall  from  a  railroad  trestle  while  in  defendant's 
employ.  He  was  working  on  the  trestle  under  a  foreman.  Desiring 
to  descend  from  an  upper  to  a  lower  bent  of  the  trestle,  he  caught  a 
hanging  rope,  which  the  foreman  by  mistake  informed  him  was  fast- 
ened above,  and  proceeded  to  let  himself  down.  The  rope  was  not 
fastened,  and  he  fell  to  the  ground.  This  rope  was  used  to  lower 
tools.  There  were  other  ropes,  which  the  hands  were  accustomed  to 
use  to  descend.  There  was  no  proof  that  plaintiiT  was  ordered  to  de- 
scend, or  that  the  foreman  knew  he  intended  to  do  so,  or  that  any 
duty  was  assumed  by  or  imposed  upon  the  foreman  to  provide  safe 
means  of  descent  by  the  ropes. 

Held:  That  the  accident  resulted  from  personal  negligence  of  the  fore- 
man, for  which  the  (naster  is  not  liable,  and  that  the  Court  should 
have  stated  in  his  charge  the  distinction  between  personal  and  official 
iicgligcnce  of  a  superior  servant. 
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Action  by  J.  M.  Lahr  against  the  Louisville  & 
Nashville  Railroad  Company  for  personal  injuries 
received  by  him  while  in  its  employ.  Judgment 
below  for  $4,500  in  favor  of  plaintiff.  Defendant 
appealed. 

J.   W.   JuDD   for   Railroad   Company. 

John  E.   &  A.   E.   Garner  for  Lahr. 

LuRTON,  J.  The  appellee  was  one  of  a  gang  of 
carpenters  in  the  employment  of  the  appellant, 
and  sustained  an  injury  while  engaged  in  repair- 
ing a  high  railway  trestle,  through  the  alleged 
negligence  of  one  B.  F.  Ligon,  a  fellow-servant, 
who   was   foreman    of   the   gang. 

The  proof  shows  that  the  lower  bents,  upon  which 
work  was  being  done,  were  held  in  position  by 
means  of  guy  ropes,  securely  fastened  to  the  top 
of  the  trestle,  and  that  the  workmen  were  accus- 
tomed to  descend  by  means  of  these  guy  ropes 
from  the  upper  to  the  lower  bents.  It  also  ap- 
pears that  there  was  a  long  rope,  partly  lying  in 
a  coil,  upon  the  top  of  the  trestle,  and  that  one 
end  of  this  rope  hung  down  below  the  top  of 
the  trestle;  but  whether  the  loose  end  reached  the 
ground  does  not  clearly  appear.  This  loose  rope  was 
used  as  a  means  of  lowering  tools  to  the  men  at 
work  upon  the  lower  bents.  There  had  been  no 
change  in  the  position  or  fastening  of  these  ropes 
between  the  time  of  the  accident  and  the  begin- 
ning  of    the   work   that   morning. 
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The  statement  of  Lahr  is,  that  having  finished 
the  particular  work  upon  which  he  was  engaged, 
on  one  of  the  upper  bents,  and  just  a  few  feet  be- 
low the  top  of  the  trestle,  and  intending  to  go 
down  to  a  lower  bent  for  the  purpose  of  aiding  a 
fellow- workman  who  was  engaged  upon  the  lower 
bent,  he  says  that  he  caught  hold  of  this  loose 
rope,  and,  jerking  it,  said  to  Ligon,  who  was  on 
top  of  the  trestle,  and  just  over  him,  "  Is  this 
rope  fastened?"  and  that  Ligon  replied,  "Yes." 
That  thereupon  he  handed  his  hammer  up  to  Ligon, 
that  it  might  be  lowered  to  him  when  he  had 
reached  his  place,  and,  taking  hold  of  the  rope, 
threw  himself  oft*  of  the  bent  upon  which  he  was 
standing,  and  was  precipitated  a  distance  of  over 
forty  feet  to  the  ground  below,  the  rope  upon 
which  he  undertook  to  descend,  as  before  stated, 
not  being  fastened,  but  lying  in  a  loose  coil  upon 
the  top   of   the   trestle. 

There  is  no  proof  that  he  undertook  to  make 
this  descent  in  obedience  to  any  immediate  order 
of  his  superior,  and  none  that  Ligon  had  any 
knowledge  that  it  was  his  purpose  to  so  descend. 
When  Lahr  handed  his  hammer  up  to  Ligon,  he 
did  not  tell  him  that  he  was  going  down,  but, 
on  the  contrary,  Ligon  says  that  he  supposed 
that  he  was  coming  up;  that  having  finished  what 
he  had  to  do  upon  the  upper  bent,  his  duty  was 
to  return   to   the   top. 

There    is    no    proof    as    to    whether    Ligon    was 

charged    with    any   duty   concerning    the   descent    of 
23 
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the  men  to  the  lower  bents,  and  "none  that  he 
undertook  to  look  to  the  fastening  of  the  ropes, 
or  the  use  of  the  ropes  as  a  means  of  descent. 
The  primary  use  of  the  fastened  ropes  was  that  they 
might  serve  as  guy  ropes,  and  from  all  that  ap- 
pears, the  use  of  these  guy  ropes,  as  a  means  of 
descent,   was   optional   with    the   men. 

Certainly  the  record  is  silent  as  to  any  duty, 
imposed  upon,  or  assumed  by  Ligon,  to  provide 
means   of   safe   descent. 

Ligon  says  that  the  rope  that  Lahr  had  hold 
of  at  the  time  he  asked  if  the  rope  was  fastened, 
was  one  of  the  guy  ropes;  but  as  tlie  evidence 
upon  this  fact  is  conflicting,  we  shall  assume  that 
Ligon  was  himself  mistaken  as  to  the  rope  Lahr 
asked  him   about. 

The  inquiry  was  a  natural  one  for  Lahr  to  make, 
but  it  was  one  which  he  might  and  doubtless 
would  have  made  of  any  one  near  enough  to  ex- 
amine and   see.  ^ 

This  brings  us  to  a  consideration  of  the  ques- 
tion as  to  wliether  the  Railroad  Company  is  re- 
spoi\^ible  under  these  facts  for  the  consequences  of 
the   mistake  made   by  Ligon. 

"In  this  State,"  says  Judge  Cooper,  in  deliver- 
ing the  opinion  of  this  Court  in  the  case  of  Rail- 
road V.  Saiidman,  "we  have  adopted  the  general 
rule  established  by  the  authorities  regulating  the 
relative  rights  of  master  and  servant.  The  ser- 
vant, on  entering  into  service,  knows,  or  is  taken 
to   know,  that   there   are   extraordinary   dangers,   in- 
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separable  from  such  service,  which  human  care  and 
foresight  cannot  always  guard  against.  If  he  vol- 
untarily engages  to  serve,  in  view  of  all  the  haz- 
ards to  which  he  will  be  exposed,  it  is  well  settled 
that,  as  between  himself  and  his  employer,  he  un- 
dertakes to  run  all  the  ordinary  risks  of  the  ser- 
vice, and  this  includes  the  risk  of  injuries  not  only 
from  his  own  want  of  skill  and  care,  but  likewise  the 
risk  of  injuries  from  the  negligence  of  his  fellow-ser- 
rajits.''     13   Lea,   425. 

This  rulQ  has  been  -steadily  adhered  to  in  the 
decisions  of  this  Court  since  the  case  of  Fox  v. 
Sandford,  4  Sneed,  36.  The  difficulty  has  rather 
been  to  determine  who  are  fellow-servants  within 
the  meaning  of  the  rule.  Upon  full  consideration 
of  the  question,  it  has  long  been  determined  that 
employes  engaged  in  separate  and  distinct  depart- 
ments were  not  fellow-servants.  Railroad  v.  Carrol, 
6   Heis.,   363. 

The  rule  thus  qualified  or  limited  is  too  well 
established,  both  upon  reason  and  authority,  to  be 
now  departed  from.  It  rests  not  only  upon  the 
implied  agreement  to  assume  all  the  risks  consequent 
upon  the  ^ negligence  of  fellow-servants,  but,  in  the 
case  of  railway  employes  particularly,  it  is  sup- 
ported by  considerations  of  a  just  and  true  public 
policy.  The  safety  of  the  traveling  public  is  largely 
dependent  upon  the  care  and  skill  with  which  rail- 
way employes  discharge  their  responsible  and  peril- 
ous duties.  The  fact  that  such  fellow-servants 
must,    as    between    themselves     and    the     company, 
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take  upon  themselves  the  results  of  the  careless- 
ness and  negligence  of  a  fellow-servant,  tends  to 
quicken  the  zeal  and  arouse  the  activities  of  each 
employe   against   such   negligence. 

The  public  weal  demands  that  no  guaranty, 
which  tends  to  guard  the  public  against  the  neg- 
ligence of  servants,  guiding  the  powerful  appliances 
of  the  modern  railway,  shall  be  broken  down;  and 
we  can  but  regard  the  rule  as  qualified  by  the 
Courts  of  this  State  as  well  calculated  to  stimu- 
late each  servant  to  his  utmost  exertions  to  pre- 
vent negligence  in   others. 

While  this  general  rule  is  thus  well  settled,  it 
is  equally  as  well  established  that  the  mere  fact 
that  the  injury  was  the  result  of  the  negligence  of 
one  superior  in  rank  to  the  injured  servant,  does 
not  take  the  case  out  of  the  rule.  Fox  v.  Sand- 
ford^  4  Sneed,  36;  Nashville,^  Chattanooga  Railway 
V.  Mliot,  1  Cold.,  611;  Railroad  v.  Wheless,  10 
Lea,  741 ;  Railroad  v.  Rash,  15  Lea,  161 ;  Rail- 
road V.  Handman,  13  Lea,  423.  The  last  case 
referred  to  ably  and  clearly  states  the  rule  and  re- 
views the  authorities.  Where,  however,  the  inferior 
is  injured  while  executing  a  lawful  coipmand  of 
his  superior,  or  where  the  superior  represents  and 
stands  for  the  master,  and  has  a  right  to  control 
the  movements  of  the  trains  and  of  all  the  em- 
ployes, in  all  such  cases  the  rule  respondent  superior 
applies,  with  reference  to  any  injury  resulting  from 
the   official   negligence    of    such    superior.      Railroad 
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V.  Botdcr,  9  Heis.,  866;  liallroad  v.  Collins,  1 
Pickle,   227. 

The  true  diRtinction  we  think  is  drawn,  by  Judge 
Cooper,  and  by  it  our  case  may  be  harmonized. 
lie  says:  "In  order  to  charge  the  master,  the 
superior  servant  must  so  far  stand  in  the  place  of 
the  master  as  to  be  charged  in  the  particular  mat- 
ter with  the  performance  of  a  duty  towards  the 
inferior  servant  which,  under  the  law,  the  master 
owes  to  such  servant."  Jiailroad  v.  Haiulnmy),  13 
Lea,   423. 

To  the  same  effect  is  the  rule  as  stated  by  Judge 
McFarland,  who  says:  "The  phiintift'  must  show 
that  his  injury  resulted  from  the  carelessness  or 
want  of  skill  of  some  one  who,  in  the  particular 
matter,  stands  in  the  place  of  the  master."  Rail- 
road V.    WhelesSj   10   Lea,   748. 

This  rule  draws,  or,  rather,  recognizes,  a  clear 
distinction  between  the  mere  personal  negligence  of 
a  superior  fellow-servant,  and  his  negligence  in  a 
matter  in  which  he  stands  in  the  place  of  the 
master,  who,  under  the  law,  owed  a  duty  in  that 
matter  to   the   servant. 

The  cases  of  Fox  v.  Sandford  and  Railroad  v. 
Handinan  furnish  illustrations  of  the  distinction 
that  the  mere  personal  negligence  as  distinguished 
from  the  official  negligence  of  a  superior  will  not 
be   imputed   to   the   master. 

Applying  the  law  as  we  have  stated  it,  we  can 
but  regard  the  negligence  of  Ligon,  the  foreman, 
whereby  Lahr  was  injured,  as  coming  clearly  within 
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the  doctrine  of  the  case  of  Railroad  v.  Hand- 
man. 

The  absence  of  sufficient  proof  that  any  duty 
rested  upon  Ligon  to  see  to  the  means  of  descent 
used  by  his  fellow-workmen,  and  the  fact  that 
Lahr  did  not  notify  Ligon  of  his  purpose  to  de- 
scend, and  that  the  proof  clearly  establishes  that 
he  was  acting  under  no  immediate  order  from 
Ligon  in  attempting  to  descend,  makes  the  case 
one  of  mere  personal  negligence  of  Ligon,  for 
which  the  master  is  not  responsible.  In  other 
words,   they   were  fellow-servants. 

His  Honor,  the  Circuit  Judge,  seems  to  have 
assumed  in  his  charge  that  the  mere  fact  that 
Ligon  was  the  superior  of  Lahr,  and  that  Lahr 
was  injured  by  the  negligence  of  Ligon,  was 
enough  to  establish  the  plaintift"'s  case.  The  charge 
does  not  present  to  the  jury  the  distinction  we 
have  shown  to  exist  between  the  mere  personal  neg- 
ligence of  Ligon  and  his  neglect  concerning  some 
matter  wherein  he  represented  the  master.  The 
case  is  presented  by  His  Honor  upon  two  opposing 
theories — that  of  a  "pure  accident"  and  that  of 
some   negligence   of   Ligon. 

Both  for  error  in  the  charge,  as  well  as  upon 
the  facts  of  the  case,  we  are  constrained  to  reverse 
the  judgment  of  the  Circuit  Court,  and  remand 
for   a   new   trial. 

The  report  of  the  Commission  of  Referees,  rec- 
ommending a  reversal,   is   confirmed. 
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LouisviLLs     &     Nashville     Railroad     Company     v. 

Stacker. 

{Nashville.      February   9th,   1888.) 

1.  Mastkr  and  Servant.     Railroads.     Negligence,     Degree  of  care  due 

to  servant. 

A  railway  company  that  invites  its  employe  on  board  its  train  to  receive 
his  wages,  must  exercise  the  same  degree  of  care  and  diligence  for 
his  safety,  while  on  or  leaving  the  train,  as  if  he  were  a  passenger. 

2.  Same.     Same.     Contributory  negligence.     Alighting  from  train  in  motion. 

Charge  of  Court. 

Where  such  employe,  on  invitation  express  or  implied  of  the  company's 
servants  in  charge  of  the  train,  attempted  to  alight  from  it  while 
moving  slowly,  and  was  thereby^  injured,  he  would  not  be  guilty, 
although  he  knew  himself  to  be  feeble  and  infirm,  of  such  contribu- 
tory negligence  as  would,  per  se,  defeat  a  recovery  for  such  injury. 

Case  cited  and  approved:   Railroad  ?'.  Connor,  15  Lea,  254. 

Cited  and  distinguished:  Railroad  v.  Massengill,  15  Lea,  328. 

3.  Same.     Same.     Sa/ne.     Questiofi  for  jury. 

In  such  case,  it  is  the  jury's  province  to  determine,  upon  the  evidence 
and  a  proper  charge  by  the  Court,  whether  the  contributory  negli- 
gence defeats  the  action  entirely,  or  only  mitigates  the  damages,  and, 
if  the  latter,  to  what  extent. 

4.  Same.     Same.     Same.     Implied  inifilatiott  to  alight  from  mai'ing  train. 

Where  a  railway  train  is  improperly  set  in  motion  before  a  person 
aboard,  who  is  entitled  to  leave  it  at  that  place,  has  reasonable  time 
to  do  so,  and  while  he  is  in  the  act  of  leaving  it,  there  is  an  implied 
invitation  for  him  to  alight  from  the  moving  train  ;  and  he  could  act 
upon  that  invitation  without  negligence,  provided  the  speed  of  the 
train,  his  own  weakness,  or  some  other  obvious  danger  did  not  render 
it  imprudent  for  him  to  make  the  effort. 

5.  New  Trial.      Admission  of  illegal  n'idencc.     Self-seri'ing  declarations. 

On  the  trial  of  an  action  for  danr.ages,  brought  by  a  widow  against  a 
railroad  company  for  injuries  causing  her  husbanH's  death,  there 
being  real  controversy  as  to  whether  the  death  was  the  result  of  nat- 
ural causes  or  of  defendant's  act,  it  is  error  to  admit,  over  defend* 
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ant's  objection,  iYi^  post  facto  statement  of  the  deceased  that  **  he  was 
knocked  up  and  crippled  "  by  his  injuries. 

6.  Same.     Excessive  verdict.      Case  in  judgment. 

A  verdict  for  $12,000  damages,  rendered  in  a  suit  brought  by  a  widow 
against  a  railway  company  for  injuries  causing  her  husband's  death, 
is  so  excessive  as  to  demand  reversal  by  this  Court,  where  the  de- 
ceased was  a  man  of  fifty-seven  years  of  age,  in  declining  health, 
suffering  from  partial  paralysis,  and  had  very  limited  expectation  of 
life  and  little  and  decreasing  capacity  for  labor,  and  where  deceased 
died  of  apoplexy,  without  extraordinary  mental  and  physical  suffer- 
ing, and  where  there  is  no  evidence  of  wanton  or  grossly  negligent 
conduct  on  the  part  of  defendant,  and  there. is  proof  of  contributory 
negligence  on  the  part  of  the  deceased. 

7.  Measure  of  Damai;es.     General  rules. 

Some  valuable  rules  and  observations  touching  the  measure  of  damages 
in  cases  of  injuries  causing  death  will  be  found  in  this  opinion,  which 
cannot  be  conveniently  condensed  into  a  head  note. 


FROM   MONTGOMERY. 


Appeal  in  error  from  Circuit  Court  of  Montgom- 
ery County.      Jo.   C.  Stark,  J. 

Action  brought  by  Blanche  Stacker  against  the 
Louisville  &  Nashville  Railroad  Company  to  recover 
damages  for  injuries  that  she  avers  were  inflicted 
upon  her  husband  by  defendant's  negligence,  and 
caused  his  death.  Judgment  below,  in  plaintift^'s 
favor,   for  ^12,000   damages.      Defendant  appealed. 

Smith  &  Lurton  and  Hughes  &  Hatcher  for 
liailroad    Company. 

House  &  Mbrritt  and  T.  L.  Yancey  for  Stacker. 
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SNorxjRASs,  J.  On  the  19th  of  April,  1883,  the 
husband  of  defendant  in  error,  while  attempting  to 
get  off  a  moving  train  at  Cumberland  City,  Tenn., 
on  the  Louisville  &  Nashville  Railroad,  fell,  and, 
it  is  alleged,  sustained  injuries  from  which  he  sub- 
sequently died.  This  suit  was  brought  by  his 
widow  for  damages  resulting,  the  amount  claimed 
being  ^25,000.  There  was  a  verdict  and  judgment 
against  the  railroad  company  for  $12,000,  and  it 
appeals   and   assigns   errors. 

The  facts,  so  far  as  they  need  be  stated  for  the 
determination  of  questions  involved,  are,  that  Geo. 
Stacker,  who  was  in  the  employment  of  the  de- 
fendant company  as  station  agent  at  Cumberland 
City,  boarded  a  pay  train  to  receive  the  amount 
due  him  for  his  services  on  the  date  stated.  He 
had  received  and  receipted  for  the  amount  due 
him  and  turned  to  leave  the  car,  when  the  bell 
rang  and  the  train  started.  He  hurried  out,  and, 
while  it  was  still  moving  slowly,  stepped  oft*  and 
fell,  and,  it  is  claimed,  was  fatally  injured,  though 
at  the  time  he  did  not  appear  to  be,  or  suppose 
himself    to   be,   seriously  hurt. 

The  deceased  was  an  old  man — ^fifty-seven — and 
in  declining  health — suffering  from  partial  paraly- 
sis, lie  died  of  apoplexy;  and  it  is  insisted  on 
the  one  hand  that  this  was  occasioned  by  the  fall 
— on  the  other  that  the  death  was  not  thus  occa- 
sioned or  hastened,  and  that  lie  was  not  in  fyct 
injured   seriously  by   the   fall. 

This  was  a  vital   issue,  most    seriously   contested 
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Oil  both  sides,  and  much  evidence  was  introduced 
pro  and  con.  Among  the  witnesses  examined  for 
the  plaintiff  was  Clay  Stacker,  an  attorney,  and 
nephew  of  deceased.  lie  was  permitted  to  testify, 
over  objection  of  defendant,  that  when  he  was  sent 
for  by  his  uncle,  in  May,  to  bring  this  suit  against 
the  railroad  company,  his  uncle  told  him  "he  was 
knocked  up  and  crippled."     This  was  manifest  error. 

No  other  errors  are  assigned  in  the  admission  of 
testimony,  and  only  one  which  we  deem  material 
to  be  noticed  in  the  charge  of  the  Court,  predi- 
cated upon  the  refusal  of  the  judge  to  embrace 
in  his  charge  the  following  special  instruction  asked 
by  defendant: 

"If  you  find  that  reasonable  time  was  not  given 
the  deceased  to  get  off  the  train  after  he  was  paid, 
then  the  defendant  would  be  guilty  of  negligence ; 
yet  the  violation  of  this  duty  would  not  justify 
the  deceased  in  exposing  himself  to  danger  in  get- 
ting off  the  cars  while  in  motion.  And  if  you 
find  that,  in  view  of  the  age  and  physical  condi- 
tion of  the  deceased  at  the  time,  and  that  this 
condition  was  known  to  the  deceased,  that  it  was 
imprudent  in  him  to  undertake  to  get  off  a  mov- 
ing train,  then  this  would  be  such  contributory 
negligence    as    would    defeat    any    recovery   in    this 


case." 


The  Court  had  just  given  a  similar  charge  on 
defendant's  request  down  to  the  effect  of  such  con- 
tributory negligence,  which  he  charged  would  be 
such   as   must    be    taken    to    diminish    the    damages 
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which  plaintift'  would  otherwise  he  entitled  to  re- 
cover. The  question  is,  therefore,  upon  the  facts 
and  .the  request,  fairly  presented,  whether  the  act 
of  an  employe  of  the  age  and  in  the  condition  of 
feebleness  described,  in  attempting  to  leave  a  mov- 
ing  train,  not  being  expressly  ordered  to  do  so,  is 
guilty  of  such  contributory  negligence  as  defeats 
instead  of  diminishes  a  recovery  as  a  matter  of  law. 

This  inquiry  involves,  first,  the  question  whether, 
under  the  circumstances,  the  railroad  company  was 
chargeable  with  aqy  less  degree  of  care  toward  such 
an  employe  than  it  would  have  been  toward  a 
passenger.  It  is  earnestly  insisted,  on  behalf  of 
the  company,  that  it  was  not  under  obligation  to 
exercise  the  same  or  an  equal  degree  of  care  and 
diligence  required  in  respect  to  a  passenger.  To 
this  we  cannot  assent.  The  plaintiff  was  not  an 
employe  on  the  train.  He  had  nothing  to  do 
with  its  control  or  operation.  Tie  was  invited  on 
board  for  the  purpose  of  attention  to  the  business 
for  which  the  train  was  being  used,  and,  under 
the  circumstances,  was  entitled  to  no  less  care  and 
consideration  than  any  other  person  or  passenger 
lawfully   on   board. 

The  question  is,  then,  narrowed  to  the  limit 
within  which  it  must  be  determined,  had  a  pa.s- 
sei}ger^  impliedly  invited  to  alight  from  the  train 
while  in  slow  motion,  done  so,  and  sustained  a  fall 
in   consequence. 

It  has  been  held  in  the  courts  of  several  States 
that  such   action    is    negligence   per  se,   and    that  if 
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iujiiry  resultH  no  damages  can  be  recovered;  but 
this  itt  contrary  to  the  current  of  judicial  opinion 
in  this  country,  at  least.  The  true  rule  deducihie 
therefrom  is  stated  in  Woods'  Railway  Law,  Vol. 
II.,  page  1130,  to, be  that:  "In  all  cases  the  ques- 
tion is  one  of  fact  whether,  in  view  of  the  par- 
ticular circumstances,  the  passenger  was  guilty  of 
negligence  in  attempting  to  leave  the  train  while 
it  was  in  motion.  In  this,  as  in  all  other  matters 
where  the  safety  of  the  passengers  is  concerned, 
the  company  owes  a  duty  to  the  passenger  to  act 
with  proper  care  and  caution;  and  if  the  motion 
of  the  train  is  not  entirely  stopped,  and  the  pas- 
senger is  expressly  or  impliedly  invited  to  leave 
the  train  while  moving  at  a  slow  rate  of  speed, 
he  has  a  right  to  presume  that  it  is  safe  for  hira 
to  do  so,  and  the  company,  having  virtually  told 
him  that  it  was  safe,  is  estopped  from  saying  that 
the  passenger  was  guilty  of  doing  what  it  had 
advised  him  to  do  [or,  we  add,  manifestly  intended 
him  to  do,  and  have  impliedly  advised  him  under 
facts   of   this   case]. 

''The  passenger  may  not,  in  all  cases,  rely  upon 
the  assurance  of  the  company  in  this  respect,  but 
must  exercise  his  own  judgment  where  there  is 
reason  to  doubt  the  soundness  of  the  advice;  but, 
as  between  a  mere  doubt  and  the  experience  and 
superior  knowledge  of  the  company's  officers  and 
agents,  he  has  the  right  to  give  way  to  the  latter, 
unless  the  rate  of  speed  at  which  the  train  is 
moving    [or,  we  add    again,  his   own    feebleness]  is 
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such  as  would  prevent  a  man  of  ordinary  prudence 
from   acting   upon   it." 

"If  the  train  is  moving  slowly,  and  there  is  no 
obvious  danger  in  getting  off,  it   cannot    be   said   to 

be    negligence   pey-  se   to    make    the    attempt,   espe- 

• 

cially  if  the  passenger  is  directed  to  do  so  by  the 
conductor  or  brakeman;  and  it  would  be  error  to 
instruct  the  jury  that  such  an  attempt,  per  se^ 
constituted   contributory  negligence."     Ibid.y  p.  1129. 

"As  a  rule,  it  may  be  said  that  where  a  pas- 
senger, by  the  wrongful  act  of  the  company,  is 
compelled  to  choose  between  leaving  the  cars  while 
they  are  moving  slowly,  or  submitting  to  the  in- 
convenience of  being  carried  by  the  station  where 
he  desires  to  stop,  the  company  is  liable  for  the 
consequences  of  the  choice,  provided  it  is  not  ex- 
ercised negligently  or  unreasonably."  Ibid.^  pp. 
1131-2. 

To  the  same  effect  are  the  cases  cited  in  Thomp- 
son  on   Carriers   of   Passengers,  pages   227-267. 

The  earlier  cases  established  the  rule  that  leav- 
ing a  train  in  motion  was  such  negligence  as  de- 
feated the  right  of  recovery,  unless  done  to  avoid 
danger  of  remaining  on  board,  and  this  is  still 
stated  as  the  "general  rule"  in  many  authorities. 
2  Wood  on  Railways,  p.  1126;  Thompson  on  Car- 
riers of  l^assengers,  p.  267.  But  the  rule  we  have 
laid  down  is  the  modern  one,  formulated  from  the 
many  exceptions,  and  this  modification  has  been 
before  recognized  by  this  Court.  Railroad  Co,  v. 
Connor^   15   Lea,   258. 
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It  will  be  noticed  that  the  rule  laid  dowa  iu 
this  ease,  is  in  view  of  the  fact  that  the  deceased 
was  impliedly  invited  to  leave  the  train  while  mov- 
ing by  the  act  of  the  company's  servants  in  start- 
ing the  train  as  soon  as  they  had  finished  the 
business  for  which  they  had  caused  him  to  enter 
it,  and  upon  termination  of  which  he  was  expected 
to  leave.  It  is  not  hereby  intended  to  depart  from 
tlie  rule  as  laid  down  by  this  Court  in  Railroad 
Co.  V.  MasseHqill,  15  Lea,  328,  that  "where  the 
party  injured  is  not  induced  or  directed  at  the 
time,  by  act  or  word  of  the  company's  agent,  to 
get  off,  and  does  get  off,  he  does  so  at  his  own 
risk."  We  merely  hold,  upon  the  facts  of  this 
case,  *that  where  the  company  has  brought  an  em- 
ploye aboard  a  pay  train,  to  remain  only  until  he 
is  settled  with,  and  for  no  other  purpose,  that  such 
business  being  finished,  an  invitation  to  depart  is  im- 
plied, and  the  leaving,  under  the  circumstances,  is  to 
be   treated   as  done   upon   the  order  of  the  company. 

Such  being  the  rule,  then  it  was  not  error  to 
refuse   the   instruction   asked. 

Upon  the  facts,  whether  or  not  the  deceased 
was  guilty  of  such  negligence  as  would  prevent  a 
recovery,  should  have  been  left  to  the  jury;  and,  of 
course,  in  that  inquiry  it  was  proper  that  the  jury 
should  consider  the  rate  of  speed,  t^e  physical 
condition  of  the  deceased,  and  all  the  attendant 
circumstances.  Thompson  on  Carriers  of  Passen- 
gers,  p.   267. 

A   third    error    assigned,   was   the    refusal   of   the 
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Circuit  Judge  to  set  aside  the  verdict  on  account 
of   excessive   damages. 

The  Court  had  instructed  the  jury  that  the  act 
of  the  deceased  in  getting  off  the  train  while  in 
motion  might  be  looked  to  in  mitigation  of  dam- 
ages. Whether  this  was  such  negligence  as  would 
prevent  a  recovery  or  not,  it  is  not  a  matter  of 
controversy  under  the  facts  that  this  should  not 
only  have  been  looked  to,  but  that  it  should  have 
been — as  it  evidently  was  not — given  proper  con- 
sideration by  the  jury,  and  that  the  verdict  returned 
was  not  justified  by  either  the  misconduct  of  the 
defendant,  or  freedom  from  fault  of  deceased,  and 
it  should   not   have   been   allowed   to   stand. 

As  this  injury,  if  any  was  inflicted,  occurred 
after  the  Act  of  1883,  approved  March  28th 
(Acts,  1883,  page  259),  went  into  effect,  the  dam- 
ages, if  any  recoverable,  were  "for  the  mental  and 
physical  suffering,  loss  of  time,  and  necessary  ex- 
penses resulting  to  the  deceased  from  the  personal 
injuries,  and  also  the  damages  resulting  to  the  par- 
ties for  whose  use  and  benefit  the  right  of  action 
survives  from  the  death  consequent  upon  the  inju- 
ries  received." 

There  was  no  evidence  of  any  wanton  or  grossly 
negligent  conduct  on  the  part  of  the  company. 
At  most,  it  was  an  act  of  carelessness  without  in- 
tended,  anticipated,  or  probable  injury  to  any  one; 
and  the  verdict,  if  sustained  at  all,  must  be  upon 
the  theory  that  it  was  only  a  fair  compensation 
upon  the  terms  of   the  statute. 
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It  is   said,   and   is  true,   that   the   deceased  was   a 
worthy   man,   and    that    the   value  of   such  a    life — 
and,   indeed,   of   any   life — is    impossible   of   accurate 
computation.      It  is  further  argued   that,  as  the   re- 
covery   may  include    compensation    for    mental    and 
physical   anguish,   such    suftering    is   not  to   be   esti- 
mat<3d    by  any   rule    of   value,   and    that    compensa- 
tion  therefor  cannot   be   limited,  and  a  jury   is  jus- 
tified  in  going   to   any   amount.      This   specious  and 
plausible   argument   is   unsound.      In   such  a  case  as 
this    the   question    is    not    merely,   what    is,   in    fact 
or    fancy,    the    value    of    a    human    life,    or    what 
amount   must    be    taken    to   compensate    for   mental 
and   physical   suffering.*    These   are   but   elements   of 
the   question.      The   primal    inquiry  is    not,   what   is 
the   value    of   the    life    taken.      It    is    whether    and 
how   much    negligence   was    displayed    in    taking   it, 
and   whether  and  to  what   extent   the   negligence  of 
the   deceased  caused  or  contributed   to  it;   and   from 
the   reasonable   and   just    compensation    to    be  given 
upon   determining   the  first   inquiry  against  the  neg- 
ligent wrong-doer,  what  amount  should  be  deducted 
on    account    of    the    contributing    fault    of    the    de- 
ceased.     In    the    adjustment   of    these    questions,    of 
course   the  value   of   the   life   must   be   in    reasonable 
aspects   estimated,  and   in    that   connection   there  are 
some  practical    rules  to  be  applied,   which  are  some- 
times   called    "cold    calculations,"    because    they   re- 
quire  a   dispassionate   estimate  of   the  real   condition 
and   expectation   of    life   at   the    time   of   the   injury. 
By   whatever    term,    however,    they    may    be    desig- 
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nated,  they  are  just,  and,  bo  far  as  it  is  practicable 
to  do  so  in  so  delicate  and  difficult  a  question,  are 
intended  to   arrive   at   justice. 

The  age,  condition,  capacity  of  earning  money,  • 
and  expectation  of  life,  are  all  to  be  considered; 
and  not  only  considered,  but  given  due  weight  in 
arriving  at  what  is  a  fair  and  just  result,  which 
is  and  ought  to  be  the  aim  and  end  of  every  liti- 
gation. Ih  the  case  under  consideration  we  have 
already  stated  the  age  and  feeble  condition  of  de- 
ceased. Upright  and  honored  as  it  may  have  been, 
dear  as  it  was  to  him,  and  devoted  as  the  evidence 
shows  it  to  have  been  to  his  family,  the  life  of 
deceased  when  injured  was  of  very  limited  expec- 
tation. The  evidence  strongly  indicates,  if  it  does 
not  show  with  reasonable  certainty,  that  he  could 
have  lived  but  little  longer.  His  capacity  to  labor 
for  his  family  was  nearly  gone,  and  the  amount 
he  could  earn  for  them  reduced  then  to  about 
twenty-five  dollars  per  month,  with  probability  of 
early  incapacity  to  do  the  work  necessary  to  secure 
even  that.  Neither  his  mental  nor  physical  sufter- 
ing  appears  to  have  been  extraordinary,  and  at 
most  it  cannot  be  said  that  this  evidence  does  not 
leave  it  free  from  doubt  that  the  injury  he  received 
caused  either  suffering  or  death.  While  the  jury 
was  justified  in  concluding  that  it  did  do  so,  yet  , 
there  is  much  evidence  to  the  contrary,  and  it 
cannot  be   assumed  to   be   clearly   established. 

Under    these    facts,     the    jury    gives     a    verdict 

which,  even  if  rendered   in   case   of,  the  death   of  a 
24 
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man  resulting  clearly  from  negligence  oT  the  rail- 
road company,  unmixed  with  any  contributing  fault 
of  deceased,  would  be  regarded  as  ample  for  com- 
•  pensation  and  punishment,  to  say  no  more.  It  is 
evident  that  in  this  case  it  is  not  a  reasonable  and 
fair  compensation,  and  the  Court  should  hare 
promptly  set  it  aside.  It  is  idle  to  give  such  a 
charge  as  was  done  on  the  question  of  mitigation, 
if  such  a  verdict  is  accepted  as  a  proper  interpre- 
tation of  it.  It  should  be  given  with  meaning, 
and  conformity  to  it  required^  or  it  serves  the  pur- 
pose only  of  a  harmless  generality,  which  defend- 
ants may  hope  to  have  charged,  and  despair  of 
seeing  produce   any  legitimate   beneficial   result. 

Juries  intend  to  be  both  just  and  reasonable, 
but  often  inexperience  in  the  trial  of  such  ques- 
tions, excited  emotions  of  pity  for  past  suffering, 
and  sympathy  with  present  distress,  which  does  so 
much  honor  to  our  better  nature  under  other  cir- 
cumstances, and  so  much  to  defeat  the  course  of 
justice  when  operating  to  obscure  the  judgment  in 
so  serious  a  situation  as  the  trial  of  dry  issues  of 
human  right,  combine  to  bring  them  to  conclu- 
sions which  are  inconsistent  with  law  and  justice; 
and  in  such  cases  the  Judge  should  always  interpose, 
and  preserve  the  rights  of  parties  under  his  more  ex- 
perienced and  dispassionate  apprehension  of  the  law. 

The  judgment  is  reversed,  and  the  case  re- 
manded  for   a  new   trial. 

Judge  Lurton,  having  been  of  counsel  in  this 
case,  did  not  participate   in   the   decision. 
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Grange   Warehouse  Association  v.  Owen. 
(Nashville.      February   9th,   1888.) 

1.  Contract.     Parol  reservation  of  title,  as  security  for  money  advanced  by  a 

warehouseman  to  purchase  personalty,  valid,     Replevin. 

A  warehouseman  or  commission  merchant,  advancing  money  to  a  cus- 
tomer to  purchase  produce  to  be  shipped  to  him  and  sold  on  the  cus- 
tomer's account,  may  validly  stipulate  by  parol  that  the  title  to  the 
property  thus  purchased  shall  vest  and  remain  in  him  as  security  for 
the  money  advanced,  although  its  possession  passes  temporarily  to  the 
customer  for  preparation  and  shipment ;  and  upon  the  title  thus  re- 
served the  warehouseman  or  commission  merchant  can  maintain  re- 
plevin against  the  customer,  his  administrator,  or  creditors,  for  such 
property  thus  purchased,  as  can  be  identified. 

Cases  cited  and  approved:  Tedford  v.  Wilson,  3  Head,  311  ;  Burke  v. 
Harrison,  5  Sneed,  236;  Houston  v.  Dyche,  Meigs'  Rep.,  76;  Buson 
V.  Dougherty,  ii  Hum.,  50;  Wharton  v.  Lavender,  14  Lea,  178. 

2.  Witness.     Stockholder  competent  in  suit  6et7veen  corporation  and  an  admin- 

istrator. 

In  a  suit  by  a  private  corporation  against  an  administrator,  a  stock- 
holder is  a  competent  witness  on  behalf  of  the  corporation  to  prove 
a  contract,  entered  into  between  the  decedent  and  the  corporation, 
through  himself  as  the  latter's  agent. 

(See  Code,  §4565  (M.  &  V.) ;  §3813^/  (T.  &  S.) ;  also  Godfrey  v.  Tem- 
pleton,  ante,  pp.  168-17 1.) 

3.  Same.     Parties  as.     Exception  strictly  construed. 

The  exception  as  to  suits  by  and  against  administrators,  etc.,  contained 
in  the  statute  making  parties  zxiA  persons  interested  \w  subject-matter 
of  suit  competent  witnesses,  must  be  strictly  construed.  The  excep- 
tion applies  only  to  parties,  and  not  to  interested  persons. 

Case  cited  and  approved  :  Fuqua  v.  Dinwiddle,  6  Lea,  645. 

(See  Godfrey  v.  Terapleton,  ante,  pp.  168-171.) 


FROM    ROBERTSON. 


Appeal    from    the    Chancery   Court  of    Robertson 
County.      George  E.   Seay,   Ch. 
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J.    W.   JuDD   for   Complainant. 

John   E.   &  A.   E.   Garner  and    L.   T.   Cobbs  for 

Respondents. 

* 

FoLKES,  J.  The  complainant,  in  its  corporate 
capacity,  brought  this  bill  to  recover  possession  of 
certain  tobacco  in  the  barn  or  factory  of  John  F. 
Owen,  deceased,  claiming  title  thereto  under  a  cer- 
tain ccnitract  made  with  said  Owen,  which  is  thus 
stated  by  Ilerndon,  the  superintendent  of  the  com- 
plainant, who   was   examined   as   a  witness: 

.  "  The  plaintiff  agreed  to  furnish  money  to  John 
P.  Owen  to  pay  for  tobacco,  which  he  was  to  prize 
and  deliver  to  the  plaintiff;  and  to  secure  the 
plaintiff  against  loss  by  the  said  transaction,  the 
title  to  all  of  said  tobacco  so  bought  should  vest 
in  plaintiff,  and  as  further  security  tlie  said  Owen 
was  to  put  up  collateral  security  as  might  be  de- 
manded by  plaintiff  to  cover  losses  or  shrinkage  in 
value.  The  plaintiff  was  to  sell  said  tobacco  at 
best  possible  advantage,  and  after  deducting  money 
furnished  with  interest,  at  what  it  cost  plaintiff,  . 
with  all  legitimate  expenses,  all  the  profits  were  to 
belong  to   Owen." 

The  proof  shows  that  such  a  contract  had  been 
made  and  performed  for  the  tobacco  season  of  1881, 
renewed  for  1882,  and  the  complainant  had  ad- 
vanced Owen  for  the  season  of  .1883,  beginning 
November  Ist,  1882,  the  sum  of  $34,848.27,  and 
the  latter  had  shipped  to  complainant  218  hogs- 
heads   of   tobacco.      The    proceeds    of    the    sale    of 
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these  218  hogsheads,  after  deducting  interest,  stor- 
age, freights,  commissions,  etc.,  were  credited  to 
Owen's  account,  leaving  a  balance  of  $9,464.35  due 
complainant  at  the  death  of  Owen,  w^hich  occurred 
in   July,   1883. 

Under  the  bill  in  this  cause  the  complainant  ob- 
tained possession  of  fifty-one  hogsheads  of  tobacco, 
and  after  selling  same,  and  deducting  the  usual 
charges,  the  net  proceeds  thereof  amounted  to  $5,- 
784.85,  which,  being  credited  to  the  account,  left  a  . 
balance  of  $3,679.50  still  due  complainant,  for  which, 
on  final  hearing,  decree  was  rendered  in  favor  of 
complainant  against  the  administrator  of  said  Owen, 
with  interest,  the  Court  adjudging  that  complain- 
ant was  entitled  to  maintain  replevin  for  the  fifty - 
one  hogsheads,  and  that  the  proceeds  were  properly 
applied. 

Defendant  has  appealed,  and  assigned  as  error, 
first,  the  action  of  the  Chancellor  in  overruling 
the  demurrer  to  the  bill,  and  in  permitting  com- 
plainant to  amend  its  bill ;  second,  the  decree  final 
in  favor  of  complainant  as  to  the  fifty-one  hogs- 
heads; third,  the  action  of  the  Court  in  overruling 
objections  to  testimony  of  the  witness  Herndon — 
each  of  which  will  be  considered  in  the  order 
stated.  9 

Briefly  stated,  the  demurrer  was  to  the  eftect 
that  the  contract,  as  stated  in  the  bill,  presented 
merely  the  case  of  debtor  and  creditor  between  the 
complainant  and  deceased,  and  gave  no  lien  or  title 
to  the  tobacco  then   in   the  barn   or  factory   of  the 
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deceased  that  would  authorize  the  complainant  to 
maintain  replevin  for  the  same,  and  that  the  only 
relief  to  which  complainant  was  entitled  was  its 
action  for  money  had  and  received,  or  for  debt,  or 
for  the  breach  of  the  contract  to  ship  the  tobacco 
as   agreed. 

There  was  no  error  in  overruling  the  demurrer, 
nor  in  allowing  the  bill  to  be  amended.  The  bill 
set  up  the  contract  and  agreement  that  the  "prop- 
erty and  title  in  said  tobacco  belonged  to  com- 
plainant," and  the  amendment  was  before  answer 
and  in  no  manner  objectionable,  although  it  seems 
to  have  been  unnecessary,  as  it  does  not  appear  to 
strengthen  the  case  made  in  the  bill.  The  allow- 
ance of  such  amendment  at  that  stage  of  the  pro- 
ceedings  was  clearly  within  the  discretion  of  the 
Chancellor,  and  its  proper  exercise  will  not  be  dis- 
turbed. 

The  defendant  answered  the  bill,  original  and 
amended,  denied  the  contract  as  charged  in  the 
bill,  insisted  that  it  was  an  ordinary  advance  or 
loan  of  money,  with  expectation  that  the  to)t>acco 
which  Owen  was  to  purchase  therewith  would  be 
consigned  to  complainant  for  sale,  so  that  complain- 
ant might  obtain  the  profit  of  handling,  storing, 
and  selling  same;  that  the  tobacco  found  in  the 
barn  at  the  death  of  Owen,  out  of  which  the  com- 
plainant had  replevied  the  fifty-one  hogsheads,  were 
general  assets  of  the  estate  of  defendant's  intestate, 
and  that  he  was  entitled,  as  such,  to  administer  the 
same  for  the  benefit  of  all   creditors  of  said   estate. 
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There  was  proof  taken  by  both  sides,  from 
which  it  satisfactorily  appears  that  the  contract, 
though  oral,  was  substantially  as  stated  in  the  bill; 
that  under  this  contract  the  money  was  furnished 
to  and  invested  by  Owen  in  the  purchase  of  to- 
bacco from  sundry  parties;  the  tobacco  was  then 
carried  to  Owen's  barn  and  packed  in  hogsheads, 
it  being  purchased  loose;  and  as  pressed  the  hogs- 
heads were  shipped  to  complainant  with  Owen's 
name  stamped  thereon;  and  as  the  tobacco  was 
sold,  account  sales  of  same  were  rendered  from 
time  to  time  to  Owen,  in  the  usual  form  of  sales 
by  warehousemen  or  commission  merchants,  and 
the  net  proceeds  credited  on  the  account  current 
periodically   rendered   Owen. 

The  proof  further  establishes  that  it  was  the 
intention  and  wish  of  the  deceased  that  the  tobacco 
on  hand  in  the  barn  at  the  time  of  his  death 
should  be  pressed,  and  shipped  from  the  home  of 
deceased,  in  Robertson  County,  to  the  complainant, 
at  its  place  of  business  in  Clarksville,  Montgomery 
County,  under  the  contract;  and  that  the  deceased 
gave  such  instruction  to  his  brother,  who  was  at- 
tending to  the  business  for  him;  and  that  the 
brother,  after  he  became  administrator,  undertook 
to  carry  out  the  contract  and  instructions  of  in- 
testate, and  did  accordingly  press  into  hogsheads  a 
portion  of  the  tobacco  on  hand,  and  mark  the 
same  consigned  to  complainant  in  the  same  manner 
as  deceased  had  been  in  the  habit  of  doing,  in- 
tending and    promising    to    ship    same    accordingly. 


\ 
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when  he  was  notified  by  other  creditors  that  they 
would  insist  that  the  tobacco  was  assets  of  the 
estate,  and,  as  such,  should  be  held  by  the  admin- 
istrator. He  thereupon  refused  to  ship  any  of  the 
tobacco,   and   this   suit   was   brought. 

While  there  is  some  proof  tending  to  show  that 
the  deceased  had  some  little  money  and  credit, 
with  which  it  is  contended  he  bought  tobacco  in- 
dependently of  his  arrangement  with  complainant, 
it  is  manifest,  from  the  great  preponderance  of  the 
evidence,  that  the  deceased  was  without  money  or 
credit,  although  he  had  a  small  farm,  and  that  the 
tobacco  replevied  by  complainant  was  purchased 
and  paid  for  by  deceased  with  the  money  furnished 
by  complainant,  under  the  contract  as  already  stated. 
The  insolvency  of  Owen's  estate  is  proven  to  have 
been  suggested  in  the  County  Court,  where  it  is 
being  administered   as   such. 

The  question,  therefore,  is  squarely  presented, 
whether  a  parol  contract,  such  as  is  above  herein 
stated,  whereby  a  warehouseman  or  commission 
merchant  furnishes  money  to  a  customer,  to  be  by 
the  customer  invested  in  the  purchase  of  personal 
property  that  passes  temporarily  into  the  custody 
of  the  party  making  the  purchase,  to  be  handled 
and  then  shipped  to  the  party  so  furnishing  the 
money,  to  be  sold  on  the  account  of  the  purchaser, 
with  the  agreement  that  the  title  to  the  property 
so  purchased  is  to  pass  to  and  remain  in  the  party 
furnishing  the  money,  as  security  therefor,  until  he 
is   reimbursed    the    amount    advanced    for  that    pur- 
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pose,  18  a  valid  contract,  that  can  be  enforced  as 
against  creditors  of  the  party  to  whom  the  money 
is  advanced,  or,  as  in  this  case,  against  the  ad- 
ministrator of  an  insolvent  estate,  by  a  replevin  of 
the  goods   so   purchased   where  they  are   identified. 

The  exact  question  has  never  been  passed  upon 
by  this   Court,   so  far  as  the   reported   cases   show. 

That  it  is  a  question  of  vast  importance  to  cer- 
tain large  and  valuable  business  interests  of  the 
State,   is   most  manifest. 

Several  millions  of  dollars  are  annually  advanced 
by  warehousemen,  commission  merchants,  and  fac- 
tors, in  the  handling  of  tobacco,  cotton,  and  other 
produce,  upon  just  ^uch  contracts,  and  it  is  of  great 
concern  that  the  rights   of   such   parties  be  known. 

We  are  of  opinion  that  such  a  contract  is  valid 
and  enforceable;  that  there  is  nothing  in  the  letter 
nor  spirit  of  our  registration  laws  to  oppose  such 
holding;  and  that  grave  .considerations  of  public 
policy  invite  such  conclusions,  where  no  principle 
of   law  is   contravened. 

Such  holding  is  in  harmony  with  our  decisions, 
so  far  as  analogy  can  go. 

Thus,  in  Tedford  v.  Wilson^  3  Head,  311,  speak- 
ing of  the  rights  of  a  manager  on  a  farm,  under 
contract  with  the  owner  that  "the  proceeds  of  the 
farm  were  to  be  liable  to  the  manager  for  his 
wages,"  where  the  same  were  levied  on  by  a  cred- 
itor of  the  owner,  and  bill  filed  by  the  manager 
to  enjoin  the  execution.  Judge  McKinney,  in  de- 
livering the   opinion   of   the   Court,   said: 
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"It  18  true  tliat,  as  againfit  creditors,  a  lien  can- 
not be  created  by  contract  between  the  parties 
upon  a  personal  chattel  in  existence  at  the  time 
of  such  contract  without  registration;  but  that 
principle  is  not  applicable  to  the  present  case. 
This  was  simply  an  agreement  that  the  future  pro- 
ducts of  the  farm,  not  then  in  existence,  should 
be  first  subject  to  the  satisfaction  of  Tedford's  an- 
nual wages.  This  is  not  a  contract  or  agreement 
falling  within  either  the  letter  or  the  spirit  of  the 
Registration   Act." 

Again,  in  Burke  v.  Harrison^  5  Sneed,  236, 
where,  upon  the  sale  of  a  chattel,  the  vendee  was 
required  to  give  security  upon  the  note  therefor, 
which  he  did  under  a  verbal  agreement  with  said 
security  that  he,  the  vendee,  should  keep  possession, 
but  that  the  title,  by  way  of  indemnity,  should 
vest  in  said  surety  until  the  vendee  paid  the  note, 
and  possession  was  delivered  to  the  vendee,  who 
retained  the  same  until  the  maturity  of  the  note, 
which  was  paid  by  the  surety,  it  was  held  that 
neither  the  vendee  nor  any  creditor  of  his  could 
assert  a  title  to  the  chattel  as  against  the  surety, 
without  a  payment  or  tender  of  the  amount  so 
paid  by  the  surety.  The  argument  was,  that  such 
an  arrangement  was  merely  a  parol  mortgage^  and, 
as  such,  void  under  the  registration  laws  as  against 
the   creditors   of    the   vendee.      This   Court   said: 

"  We  think  it  clear  that  no  title  to  the  prop- 
erty ever  vested  in  the  purchaser,  but  that  it 
passed,    by   the    mutual    assent    of   all    the    parties, 
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from  the  seller  directly  to  the  surety,  from  whom, 
in  reality,  the  consideration  must  be  regarded  as 
having  passed,"   etc. 

So  here  we  say  that,  under  the  agreement,  the 
title  to  the  tobacco  at  and  when  purchased  by 
Owen,  passed  and  vested  at  once  in  the  Ware- 
house Association  as  security  for  the  money  ad- 
vanced for,   and   used  in,   its  purchase. 

It  has  been  long  recognized  in  this  State 
that  a  vendor  of  a  chattel  may  sell  and  deliver 
possession  to  the  vendee,  and  by  agreement  retain 
the  title  in  himself  as  security  for  the  purchase- 
money,  and  that  the  title  thus  retained  is  good  as 
against  creditors  of  the  vendee.  Houston  v.  Dyche, 
Meigs'  Rep.,  76;  Buson  v.  Dougherty^  11  Hum., 
50;    and  other  later   cases. 

Now,  if  Owen  could  have  purchased  directly 
from  the  Warehouse  Company,  and  allowed  the 
latter  to  retain  title  as  security  for  the  purchase- 
money,  and  if  he  could  have,  in  his  purchase  from 
a  stranger,  agreed  that  the  Warehouse  Company, 
as  his  surety  for  the  purchase-money,  might  have 
title  to  the  property  until  purchase-money  was 
paid,  why  is  it  that  he  should  not  be  allowed  to 
agree  that  the  title  shall  be  and  remain  in  the 
Warehouse  Company  until  it  be  reimbursed,  by 
shipment  to  and  sale  by  it,  for  the  cash  advanced 
with  which  to  pay  for  the  tobacco?  We  can  see 
no   difference   in   principle. 

The  case  of  Wharton  v.  Lavender^  14  Lea,  178, 
also  furnishes  an   analogy.      This  was  a  case   where 
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Lavender  had  agreed  with  the  bank  that  if  the 
latter  would  furnish  the  money  to  pay  for  certain 
cattle,  he  would  pledge  the  cattle  for  the  repay- 
ment of  the  money,  and  not  keep  the  cattle  longer 
than  thirty  days.  He  sold  the  cattle  within  the 
thirty  days,  for  the  declared  purpose  of  paying 
the  bank,  and  gave  instructions  for  the  proceeds 
to  be  paid  to  the  bank.  By  mistake  ■  the  pur- 
chaser sent  check  to  Lavender,  which  was  deliv- 
ered to  his  wife,  he  being  on  his  death-bed,  and 
dying  within  forty-eight  hours  thereafter,  without 
receiving  the  check  or  taking  any  action  in  rela- 
tion  thereto. 

The  point  decided  in  the  case  was  that  the 
facts  stated  made  out  "a  completed  appropriation 
of  the  fund  by  Lavender  in  his  life-time,  which 
was  not  affected  by  his  death  and  the  insolvency 
of   his   estate." 

In  this  case  the  title  was  not  to  be  taken  to 
the  bank  but  to  Lavender.  The  learned  judge  who 
delivered  the  opinion  intimates  very  strongly  that, 
had  the  appropriation  of  the  money  not  been  made, 
the  contract  created  a  valid  pledge  of  the  cattle 
to  the  bank,  notwithstanding  the  possession  re- 
mained with  Lavender,  the  pledgeor,  he  being  con- 
stituted the  agent  for  the  pledgee  so  as  to  satisfy 
the  law  as  to  the  possession  passing  with  the  pledge. 
This  case  is  instructive,  although  not  authoritative, 
in   the   matter  under  consideration. 

The  distinction  between  the  case  at  bar,  where 
the  contract    clearly   stipulated    for  the  title  to   vest 
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in  the  party  making  the  advance  of  money  im- 
mediately upon  the  purchase,  and  the  ordinary  case 
of  a  loan  or  advance  of  money  under  a  promise 
that  what  is  bought  shall  be  shipped  to  the  party 
advancing,  to  be  sold  on  account  of  the  party  pur- 
chasing,  is   too   obvious   to   merit  mention  Tiere. 

There  remains  to  be  disposed  of  only  the  ques- 
tion presented  by  the  objection  taken  to  the  com- 
petency of  the  vritness  Ilerndon  to  prove  the 
contract  v^ith  the  deceased.  It  is  said  that,  as 
Herndon  is  shown  to  be  a  stockholder  in  the 
complainant  company,  he  is  an  interested  party, 
and,  as  such,  cannot  testify  to  conversations  or  trans- 
actions had  with  the  deceased  in  a  suit  against 
his  administrator.  Under  our  statute,  interest  does 
not  disqualify  in  suits  by  or  against  executors,  ad- 
ministrators, etc.  The  exclusion  goes  only  to  par- 
ties to  the  suit.  It  is  an  exception  to  the  statute 
removing  the  disability  of  interest,  and  as  such  is 
to  be  construed  strictly.  "  In  actions  or  proceed- 
ings by  or  against  executors,  etc.,  *  *  *  neither 
party  shall  be  allowed  to  testify  against  the  ot;her." 
The  objection  was  not  well  taken.  Fnqua  v.  Din- 
widdie,   6   Lea,   645. 

Let  the  decree  be   affirmed   with   costs. 
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Mbacham   V.  Herndon,   Young   &  Co. 
{Nashville.      February   16th,   1888.) 

Landlord  and  Tenant.     P,irol  modification  of  written  lease.     Rights  of 
tenants  mortgagee  without  notice. 

A  lurittenXesise  of  land  for  ^/t^^^^zr  provided  that  the  tenant  should  raise 
and  handle  the  crop,  and  deliver  one-half  of  it  to  the  landlord  as 
rents.  Before  the  crop  was  set  the  written  lease  was  modified  by  a 
parol  contract,  under  which  it  was  agreed  that  the  landlord  should 
furnish  the  tenant's  supplies  and  should  retain  possession  and  con- 
trcl  of  the  crop  and  sell  it,  and,  after  paying  himself  for  supplies 
furnished,  should  pay  one-half  the  surplus  proceeds  to  the  tenant. 
While  the  crop,  raised  under  this  last  contract,  was  growing,  the  ten- 
ant mortgaged  his  interest  therein.  The  mortgagee  had  no  actual 
notice  of  the  terms  of  the  rental  contract,  but  insisted  on  the  written 
lease. 

Held:  That  the  parol  modification  of  the  written  lease  was  valid,  and 
that  the  rights  of  the  tenant^s  mortgagee,  even  without  actual  notice 
of  the  terms  of  the  rental  contract,  could  not  exceed  those  of  the 
tenant  himself  in  the  crop. 

Case  cited  and  distinguished:  Jones  v.  Chamberlain,  5  Heis.,  210. 


FROM     MONTGOMERY. 


Appeal    in    error    from    Circuit    Court    of    Mont- 
gomery  County.      A.   H.   Munford,  J. 

Leach  &   Savage  for  Meacham. 

QuARLES  &  Daniel  for  Ilerndon. 

Snodgrass,  J.      This   is   a   suit  by  the   mortgagee 
of   the   interest   of   Jack   Buscell   in   a   tobacco   crop 
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raised  on  the  land  of  W.  G.  Bayless  in  1885. 
Bayless  had  delivered  the  entire  crop,  of  the  value 
of  $531.20,  to  Ilerndon,  Young  &  Co.,  for  sale, 
and  they   sold   it   for  the   sum   mentioned. 

Plaintiff  Meacham  claimed  that  one-half  of  this 
amount  belonged  to  Buscell,  and  that  Buscell  had, 
on  the  1st  of  August,  1885,  mortgaged  this  inter- 
est to  secure  a  note  to  him  for  $250  of  even  date 
with  the  mortgage.  lie  notified  Herndon,  Young 
&  Co.  of  his  claim,  and  demanded  payment  to 
him,  but,  the  property  having  been  delivered  to 
them  by  X.  Q.  Bayless,  and  sold  on  his  account, 
they  refused  to  pay  him,  and  he  brought  this  suit 
before  a  justice  of  the  peace  and  obtained  a  judg- 
ment for  $135.77.  The  defendants  appealed  to  the 
Circuit  Court,  and  there  the  case  was  heard  with- 
out a  jury,  and  a  judgment  rendered  for  $15.45, 
and  plaintiff  appealed  to  this  Court  and  assigned 
errors. 

So  far  as  the  facts  of  the  case  are  concerned, 
the  Circuit  Judge  having  passed  upon  the  evidence, 
it  is  sufficient  to  state  only  so  much  of  them  as 
would  sustain  his  judgment.  Under  the  rule,  so 
long  adopted  and  often  announced  by  this  Court, 
that  the  judgment  of  a  Circuit  Judge  will  not  be 
reversed  upon  the  facts  if  there  is  any  evidence 
upon  which  it  could  have  been  properly  based,  it 
is  only  necessary  to  refer  to  and  treat  as  conclu- 
sive the  evidence  upon  which  he  acted,  without 
stopping  to  discuss  any  conflicting  evidence  on  the 
*other  side.      This   evidence   shows    that    on   October 
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24th,  1884,  Bayless  aud  Buscell  entered  into  a  writ- 
ten contract,  under  which  Bayless  was  to  furnish 
Buscell  a  house  and  garden  free  of  rent  and  twenty 
or  twenty-five  acres  of  tobacco  land,  thirty-five  or 
forty  acres  of  corn  land,  and  team  and  tools  to 
cultivate  it,  and,  among  other  things,  not  necessary 
to  be  recited,  Buscell  was  to  gather  the  crop,  strip 
and  prize  the  tobacco  after  it  was  ready  for  mar- 
ket, and  to  have  one-half  the  crop,  Bayless  the 
other. 

No  agreement  was  then  made  as  to  supplies, 
without  which,  of  course,  Buscell  would  have  to 
furnish  himself;  and  this  was,  too,  the  understand- 
ing at  the  time.  But  afterward — in  December  fol- 
lowing— Buscell  went  to  Bayless,  and  told  him 
that  he  thought  he  had  supplies,  but  had  been 
disappointed  and  had  not  obtained  them,  aad,  un- 
less Bayless  would  furnish  them  to  him,  he  could 
not  raise  a  crop.  A  new  contract  was  then  made. 
It  was  agreed  that  Bayless  should  furnish  the  sup- 
plies, and  the  crop  should  remain  in  his  possession 
and  under  his  control  and  be  sold  by  him,  and 
Buscell  paid  one- half  the  proceeds,  after  deducting 
the  cost  of  supplies  furnished.  Two  witnesses  were 
called  to  this  contract,  and  under  it  the  crop  was 
raised  and  disposed  of.  The  landlord,  Bayless,  tes- 
tifies that  "the  written  contract  was  not  the  one 
under  which  this  crop  was  raised,  but  this  verbal 
one."  The  witnesses  to  this  last  contract  are  ex- 
amined,  and   prove   it   as   stated. 

After  the  crop  was   housed,  Buscell   moved  away 
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without  bulking,  stripping,  or  prizing  the  tobacco, 
sending  Bayless  word  that  he  would  have  nothing 
more  to  do  with  it.  Thereupon,  Bayless  had  it 
prepared  for  market  and  sold;  and  the  amount  re- 
covered in  this  case  was  the  amount  due  Buscell, 
if  the  last  contract  is  a  valid  one,  and  plaintiff's 
right  under  his  mortgage  of  August  Ist,  1885 — 
the  debt  secured  in  which,  except  thirty-five  dol- 
lars, was  also  for  supplies  furnished  Buscell — taken 
without  actual  notice  of  the  contract  between  Bus- 
cell   and  Bayless  is  not  superior  to  that  of  Bayless. 

Upon  the  facts,  we  hold  that  Bayless'  right  is 
superior  to  that  of  plaintiff,  and  the  judgment  of 
the   Circuit  Judge   is   correct. 

This  was  not  the  case  of  a  written  contract,  by 
which  a  crop  was  to  be  raised  and  divided,  and  a 
subsequent  independent  contract  made  by  which  a 
lien  was  to  be  retained  for  supplies  furnished,  as 
was  the  case  in  Jones  v.  Chamberlin^  5  Heis.,  210. 
There  the  facts  were  that  after  such  written  con- 
tract was  made  and  signed,  the  parties  agreed  in 
parol  that  the  tenant's  half  of  the  crop  should 
stand  good  for  supplies  furnished.  Here  the  same 
contract  in  writing  is  made,  but  afterward  the  ten- 
ant comes  and  announces  his  inability  to  comply 
with  it  before  the  crop  is  made;  and  thereupon  a 
new  contract  is  entered  into,  perfectly  valid  and 
fair,  by  which  the  crop  is  to  remain  in  possession 
of  the  landlord,  subject  to  his  control  and  man- 
agement and  disposition,  the  tenant  to  receive  only 
one-half    of    so    much    of    the    proceeds    as    should 

25 


370  NASHVILLE : 


Meacham  v,  Herndon. 


remain  after  the  supply  account  is  deducted.  This 
contract  would  have  been  valid  if  made  originally, 
and  is  equally  valid  when  made,  as  it  was,  to  sup- 
plement  or  take   the   place  of  the  original   contract. 

There  can  be  no  objection  to  so  changing  an 
original  contract — done,  as  was  this,  before  the  com- 
mencement of  the  year  in  which  the  crop  was  to 
be  raised — as  to  make  it  conform  to  the  desires  or 
necessities  of  the  parties;  and  certainly  no  outside 
third  party  can  complain,  if  in  purchasing  the  ten- 
ant's interest  he  finds  himself  unable  to  get  more 
than  the  tenant  was  himself  entitled  to  under  it. 
He  cannot  rely  on  a  want  of  notice  of  such  con- 
tract. It  was  the  one  under  which  the  tenant 
raised  the  crop  he  mortgaged,  and  the  mortgagee 
knows  that  the  tenant  has  only  such  interest  as 
he  gets  under  contract  with  the  landlord.  He 
cannot  assume  that  that  interest  is  a  net  half,  aiid 
thereby  get  half  in  opposition  to  the  agreement, 
because  at  one  time  the  landlord  and  tenant  had 
made  an  agreement  never  carried  out,  but  merged 
in   another  before  the   purchaser  s   right  accrued. 

In  such  case  no  question  of  innocent  purchaser 
can  ■  arise,  and  some  loose  references  in  occasional 
opinions  so  indicating  have  been  very  misleading. 
The  purchaser  knows  the  tenant's  interest  is  de- 
rived through  his  contract  with  the  landlord,  and 
that  he  will  take  so  much  and  no  more  interest 
in  the  crop  than  that  contract  gives  him.  He  can 
readily  go  to  the  landlord  and  ascertain  how  it  is. 
If   he   does   not  do   so,   he   can  get,  under  his   con- 
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tract  with  the  tenant,  no  higher  right  than  the 
tenant  himself  has.  He  cannot  be  permitted  to 
defeat  their  contract  by  a  subsequent  purchase  upon 
any  pretense  of  innocent  purchaser.  As  shown, 
there  is  nothing  in  the  5th  Heiskell  case  inconsist- 
ent with  the  view  expressed  in  this  case,  but  if 
there  were  we  should  not  hesitate  to  overrule  it; 
and  even  upon  its  own  facts  we  do  not  desire  to 
be   understood   as   approving   it. 

The  petition  to   rehear  is   dismissed. 


Note. — There  was  no  written  opinion  on  the  original  hearing. 

Reporter. 
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Lylb  v.  Lyle. 
{Nashville.      February  18th,   1888.) 

1.  Divorce.      Cruelty,     Indignities,     Sufficiency  of  evidence. 

The  wife's  application  for  a  divorce  a  vinculo  should  be  granted  where 
it  is  proved  that  she  is  "  an  educated,  refined,  Christian  lady,"  who 
never  gave  her  husband  cause  to  mistreat  her,  and  that  her  husband, 
though  '*a  sober  and  industrious  man,"  had  frequently  called  her  a 
liar  in  the  presence  of  others,  accused  her  of  adultery,  and  charged, 
at  the  time  one  of  her  children  was  born,  that  it  was  another  man's, 
and  had  on  one  occasion  used  personal  violence,  and  habitually  in- 
dulged in  such  conduct  and  indignities  toward  her  as  rendered  her 
condition  intolerable  and  drove  her  from  him. 

(See  Code,  §3307,  sub-sees,  i,  2  (M.  &  V.) ;  $2449,  sub-sees,  i,  2  (T.  & 
S.) ;  also  Payne  v,  Payne,  4  Hum.,  500.) 

2.  Same.      Custody  of  children. 

Where  a  divorce  a  tnfuulo  is  granted  to  the  wife,  the  custody  of  her 
child  of  tender  years,  issue  of  the  marriage,  should  be  decreed  to  her, 
it  appearing  that  she  is  **an  educated,  refined.  Christian  woman," 
well  qualified  to  have  the  care  and  custody  of  the  child,  and  possessed 
of  means  for  its  comfortable  maintenance,  and  that  the  husband  is 
poorly  qualified  to  take  care  of  the  child  and  attend  to  its  mental  and 
moral  training.  The  Court,  in  such  case,  consults  the  real  interest 
and  welfare  of  the  child. 

(See  7  Hum.,  441 ;  10  Heis.,  353,  354.) 


FROM     MONTGOMERY. 


Appeal    from     Chancery    Court    of     Montgomery 
County.      Geo.   E.   Seay,   Ch. 

Bill   for   divorce,   alimony,   and    custody   of   child. 
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brought  by  the  wife  against  her  husband,  charging 
cruel  and.  inhuman  treatment,  and  such  indignities 
to  her  person  as  rendered  her  condition  intolerable. 
Bill  dismissed  on  the  hearing.  Complainant  ap- 
pealed. 

QuARLES  &  Daniel    and  Goodpasture    for 

Complainant. 

Leach  &  Savage,  Thos.  L.  Yancey,  and  R.  H. 
BuRNEY   for   Respondent. 

Baxter  Smith,  Sp.  J.  On  the  29th  of  May, 
1882,  the  complainant  filed  a  bill  in  the  Chancery 
Court  of  Montgomery  County  against  the  defend- 
ant, praying  to  be  divorced  from  the  bonds  of 
matrimony  subsisting  between  her  and  the  defend- 
ant, that  alimony  out  of  his  estate  be  decreed 
her,  and  that  she  be  allowed  to  retain  the  custody 
of  their  then  only  child,  .a  boy  of  four  or  five 
years  of  age.  The  cause  came  on  for  hearing  be- 
fore the  Chancellor  on  the  5th  of  October,  1883, 
who  dismissed  the  bill,  from  which  decree  the 
complainant   appealed  to  this   Court. 

Upon  a  hearing  before  the  Court  of  Referees,  a 
decree  reversing  the  Chancellor  was  recommended, 
and  that  complainant  was  entitled  to  all  the  relief 
prayed.  Exceptions  were  taken  by  the  defendant 
to  the  report  of  the  Referees,  bringing  the  whole 
case   before   this   Court  for  determination. 

The    evidence    in    the    case    is  voluminous,   from 
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which  the  Court  is  of  opinion  that  the  following 
state  of  facts  is  established:  The  compHinant  and 
defendant  intermarried  in  the  year  1876,  and  lived 
together  until  shortly  before  the  filing  of  the  bill  in 
this  case,  when  the  complainant  left  the  defendant, 
taking  with  her  the  child  to  her  mother's,  where 
they  have  been  living  ever  since;  that  some  months 
after  the  marriage  the  defendant's  course  of  con- 
duct was  such  as  to  cause  the  complainant  much 
unhappiness;  that,  although  there  is  but  little  proof 
of  overt  acts  of  violence  and  abuse,  still  there  is 
enough  proof  in  the  record  to  lead  the  Court  to 
the  conclusion  that  the  defendant's  course  of  con- 
duct toward  the  complainant  was  habitually  such 
from  soon  after  the  marriage  until  complainant  left 
him  as  to  render  her  condition  intolerable,  and 
force  her  to  withdraw  from  him ;  that  the  defend- 
ant frequently,  during  the  time  they  lived  together, 
called  the  complainant  a  liar  in  the  presence  of 
others  and  in  the  hearing  of  complainant;  and  at 
one  time,  in  the  year  1879,  he  not  only  accused 
her  of  lying,  but  charged  that  she  had  been  guilty 
of  adultery  with  his  brother-in-law,  as  well  as 
others,  the  evidence  of  which  he  had  discovered 
in  the  saplings  near  the  house  being  barked  by 
horses  ridden  by  persons  who  were  improperly  vis- 
iting her,  and  at  the  same  time  used  personal  vio- 
lence toward  her;  that  at  the  time  of  the  birth 
of  one  of  his  children  the  defendant,  in  the  pres- 
ence of  others,  accused  the  complainant  of  being 
unfaithful  to   him,   and  stated   that  he   believed  an- 
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other  man,  naming  him,  was  the  father  of  the 
child;  that  the  record  shows  the  complainant  to 
be  a  woman  of  excellent  character,  an  educated, 
refined,  Christian  lady,  who  had  never  given  the 
defendant  cause  to  mistreat  her  as  he  had;  that 
the  defendant  was  a  sober,  industrious  man,  but 
who  seemed,  from  the  record,  to  have  no  feeling 
in  common  with  the  complainant,  and  to  have  set 
his  face  against  every  thing  she  did,  and  was  in 
the  habit  of  offering  such  indignities  to  her  as 
rendered  her  condition  intolerable  and  forced  her 
to   withdraw   from   his   dominion   and   control. 

From  these  facts  the  Court  is  of  opinion  that 
complainant  is  entitled  to  a  decree  dissolving  the 
bonds   of   matrimony. 

On  the  question  as  to  who  should  have  the 
custody  of  the  young  child,  the  Court  is  of  opin- 
ion that,  while  ordinarily  the  father  would  be  en- 
titled to  the  custody,  still  the  Court  will  look  to 
see  in  whose  custody  the  real  interest  and  welfare 
of  the  child  demand  that  it  should  be  placed. 
The  child  is  yet  of  tender  years.  The  weight  of 
testimony  in  the  record  satisfies  the  Court  that  the 
complainant  is  an  educated,  refined.  Christian  wom- 
an, and  well  qualified  to  have  the  care  and  cus- 
tody of  the  child.  Besides,  the  complainant  has 
a  small  tract  of  laud,  from  the  rents .  of  which 
and  her  own  labor  she  is  enabled  to  maintain  and 
support  her  family  comfortably.  On  the  other 
hand,  the  defendant,  from  the  proof,  would  be 
poorly   qualified  to   take   care   of   the  child    and   at- 
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tend  to  its  moral  and  mental  training.  The  Court 
is  therefore  satisfied  that  the  complainant  should 
have  the   custody   of   the   child. 

On  the  question  of  alimony:  The  estate  of  the 
defendant  is  small;  the  Court  is  content  with  the 
amount   recommended  by  the   Court  of   Referees. 

The  report  of  the  Referees  will  be  confirmed 
and  the   decree   of   the   Chancellor  reversed. 


Sullivan   v.   Sullivan. 
{Nashville,      February   18th,   1888.) 

1.  Trusts.     Resulting  trusts.     Quantum  of  proof  required  to  raise. 

It  is  well  settled  that  the  facts  relied  upon  to  establish  a  resulting  trust 
must  be  proved  with  great  clearness  and  certainty. 

2.  Same.     Same.     Must  arise  eo  instanti  with  passing  of  title. 

A  resulting  trust  cannot  be  created  by  an  oral  agreement  or  payment  of 
money  made  before  or  after  the  title  passes,  unless  the  facts  existent 
at  that  instant  are  such  as  will  raise  the  trust.  Prior  and  subsequent 
facts  may,  however,  explain  the  transaction,  and  for  that  purpose 
should  be  looked  to. 

Case  cited  and  approved :  Wells  z>.  Stratton,  i  Tenn.  Ch.,  328. 

3.  Same.     Same.     Sufficiency  of  evidence. 

Although  there  may  be  no  direct  proof,  yet  there  is  sufficient  evidence 
to  raise  and  establish  a  resulting  trust  in  favor  of  the  mortgageor 
where  it  appears  that  a  mortgagee,  who  purchased  the  mortgaged 
premises  at  a  foreclosure  sale,  suffered  the  mortgageor  to  remain  in 
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possession  and  control  of  the  land  for  several  years,  claiming  and 
dealing  with  it  as  his  own,  having  it  assessed  to  himself  for  taxation 
and  paying  the  taxes,  and  where  the  mortgagee  frequently  admitted 
the  payment  of  his  debt  in  full  after  the  sale,  and  obtained  the  Clerk 
and  Master's  deed  and  transferred  it,  by  written  indorsement,  to  the 
mortgageor's  wife. 


FROM    MONTGOMERY. 


Appeal  from  the  Chancery  Court  of  Montgomery 
County.      Geo.   E.   Seay,   Ch. 

Bill  to  clear  up  title  to  land.  Decree  for  com- 
plainants.     Defendants   appealed. 

QuARLBS   &  Daniel  for  Complainants. 

Leach  &   Savage  for  Defendants. 

Baxter  Smith,  Sp.  J.  Complainants  filed  this 
bill  in  the  Chancery  Court  of  Montgomery  County 
on  February  25th,  1884,  alleging  that,  prior  to  the 
year  1874,  Complainant  Patrick  Sullivan  was  the 
owner  of  considerable  real  and  personal  property 
in  the  city  of  Clarksville,  and  that  in  the  month 
of  February,  1874,  he  executed  a  mortgage  to  one 
John  Sullivan  to  secure  an  indebtedness  of  $650, 
which  mortgage  was  afterward  transferred  to  M. 
Sullivan ;  and  that  he,  on  the  9th  of  February, 
1874,  executed  a  .  mortgage  on  all  of  his  property 
to    secure    an    indebtedness    of   $2,700    to    said    M. 


v 
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Sullivan,  the  father  of  the  defendants;  that  some 
time  suhsequent  to  the  execution  of  these  mort- 
gages certain  creditors  of  Complainant  Patrick  Sul- 
livan filed  their  bill  seeking  to  have  said  mort- 
gages set  aside  as  fraudulent,  or  to  be  foreclosed 
and  they  receive  the  excess,  if  any,  of  vp^hat  the 
property  might  sell  for  if  the  mortgages  were  held 
valid;  that  said  bill  was  filed  November  27th,  1876, 
resulting  in  a  decree  at  the  July  Term,  1877,  of 
the  Court,  holding  said  mortgages  valid  and  order- 
ing a  sale  of  all  the  property  as  prayed,  which 
was  sold  October  6th,  1877,  and  sale  confirmed 
July,    1878,    the    realty   selling    for    $1,760    and    the 

personalty   for   % ,   all    otf    which    was    purchased 

by  M.  Sullivan,  which  fell  short  of  satisfying  his 
mortgages. 

Complainants  further  allege  in  their  bill  that  on 
the  day  of  sale  it  was  agreed  by  Complainant  Pat- 
rick Sullivan  and  M.  Sullivan  that  the  latter  should 
j)urchase  the  property  and  that  the  former  should 
take  and  retain  the  possession  of  it;  and  when 
said  M.  Sullivan  should  be  paid  his  money,  be 
would  re-convey  the  property  as  Complainant  Pat. 
Sullivan   should   direct. 

The  defendants  are  the  minor  children  of  M. 
Sullivan,  who,  the  record  discloses,  died  in  1881, 
and  they  appear  and  defend  by  guardian  ad  litem. 
They  deny  all  the  material  allegations  in  the  bill, 
and  particularly  deny  that  M.  Sullivan  agreed  with 
complainants  that  he  would  purchase  the  property 
at    the    sale    by  the    Clerk  and    Master    and    allow 


DECEMBER  TERM,  1887.  879 


Sullivan  v.  Sullivan. 


complainantB  to  take  and  retain  possession  of  it, 
and,  when  he  should  be  paid  his  money,  he,  M. 
Sullivan,  would  re-convey  the  property  as  Com- 
plainant Pat.  Sullivan  should  direct.  Defendants 
deny  the  genuineness  of  the  alleged  indorsement 
by  M.  Sullivan  on  the  back  of  the  deed  from  the 
Clerk  and  Master. 

The  evidence  is  voluminous.  Upon  consideration 
of  the  whole  case,  the  Chancellor  granted  the  re- 
lief prayed  for  in  the  bill.  The  defendants  have 
assigned  errors  raising  all  the  material  questions 
made   in   the  pleadings. 

We  are  met  at  the  threshold  by  the  question 
as  to  whether  the  indorsement  on  the  back  of  the 
deed  of  the  Clerk  and  Master  to  M.  Sullivan  of 
November  26th,  1879,  is  genuine.  This  indorse- 
ment purports  to  have  been  witnessed  by  one  John 
Sullivan,  a  brother  of  M.  Sullivan,  and  who  had 
lived  for  a  time  in  his  house.  He  was  called  as 
a  witness,  and  proved  positively  that  the  indorse- 
ment in  question  was  written  by  M.  Sullivan  at 
the  date  it  purports  to  have  been,  and  signed  by 
M.  Sullivan,  and  that  he  witnessed  it  at  the  re- 
quest of  M.  Sullivan,  and  that  the  latter  then  de- 
livered the  deed,  so  indorsed,  to  Pat.  Sullivan,  with 
directions  for  him  to  take  it  home   to   his   wife. 

An  attempt  was  made  by  defendants  to  discredit 
the  testimony  of  this  witness  by  showing  that  he 
was  a  man  of  very  intemperate  habits.  Defend- 
ants also  introduced  witnesses  who  were  acquainted 
with    the    handwriting    of    M.    Sullivan,   and    who 
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were  of  opinion  that  his  signature  to  the  indorse- 
ment was  not  genuine;  and,  on  the  other  hand, 
complainants  introduced  witnesses  acquainted  with 
the  handwriting  of  M.  Sullivan,  who  testified  to 
the  genuineness  of  said  indorsement.  Without  dis* 
cussing  the  testimony,  we  are  content  to  announce 
the  conclusion  arrived  at  by  the  Court  on  this 
question  in  the  case,  and  that  is  that  the  weight 
of  proof  is  that  the  indorsement  was  genuine. 
This  conclusion  is  strengthened  by  the  fact  that 
the  deed  containing  the  indorsement  is  fn  the  pos- 
session of  the  complainants,  and  the  frequent  dec- 
larations of  M.  Sullivan,  made  subsequent  to  the 
date  of  the  indorsement,  that  he  had  given  to 
complainants  this  deed  in  consideration  of  the  set- 
tlement of  all  matters  between  them,  and  had 
directed  Pat.  Sullivan  to  give  it  to .  his  wife, 
Honora. 

5ut  by  far  the  more  serious  question  arises  as 
to  whether  the  complainants  .  have  sustained  by 
proof  the  allegations  made  in  the  bill,  viz.:  That 
on  the  day  of  the  sale  of  the  property  in  ques- 
tion, by  the  Clerk  and  Master,  it  was  agreed  by 
Complainant  Pat.  Sullivan  that  M.  Sullivan  should 
buy  the  property;  that  Pat.  Sullivan  should  take 
and  retain  the  possession  of  it,  and  when  Mike 
Sullivan  should  be  paid  his  money  he  would  re- 
convey  the  property  as  Pat.  Sullivan  should  direct. 
The 'record  does  not  contain  any  express  proof  of 
such   an   agreement. 

It  is  well    settled,   as    contended    by  counsel   for 
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defendants,  that  no  oral  agreement,  and  no  pay- 
ment before  or  after  the  title  is  taken,  will  create 
a  resulting  trust,  unless  the  transaction  is  such  at 
the  moment  the  title  passes  that  a  trust  will  result 
from  the  transaction  itself.  Perry  on  Trusts,  Sec. 
133.  Also  that  the  facts,  in  all  cases  of  resulting 
trusts,  must  be  proved  with  great  clearness  and 
certainty.  Ibid,,  Sec.  137;  Wells  v.  Strattoji,  1 
Tenn.  Ch.  Rep.,  p.  328.  The  last  authority  cited 
further  holds  that  complainants  seeking  to  set  up 
a  resulting  trust  have  the  right  to  show  facts  and 
circumstances  suflScient  to  satisfy  the  Court  that 
the  agreement  was  made  before  the  title  passed. 
Then,  can  the  Court  say  that  the  proposition  has 
been  proved  by  the  facts  and  circumstances  so 
strongly  shown  in  this  record?  The  record  dis- 
closes that  M.  Sullivan,  between  the  date  of  the 
sale  of  the  property  and  his  death,  repeatedly 
stated  that  Complainant  Pat.  Sullivan  had  settled 
his  entire  indebtedness  to  him;  and  to  some  he 
said  that,  if  there  was  any  difference  between  them, 
he  was  indebted  to  Pat.  Sullivan.  And  to  more 
than  one  person  to  whom  he  stated  this,  he  also 
said  that  he  had  given  Pat.  Sullivan  a  deed  from 
the  Chancery  Court  to  the  property  for  him  to 
give  to  his  wife,  Honora.  The  fact  is  proven  that 
the  complainants  continued  in  possession  of  the 
property  after  the  sale  by  the  Clerk  and  Master  in 
October,  1877,  and  that  they,  or  rather  Complain- 
ant Pat.  Sullivan,  claimed  ownership  of  it  openly 
and    notoriously,   and    that  the    taxes   upon    it  were 
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assessed  in  his  name  and  paid  by  him;  also  that 
he  used  and  disposed  of  some  of  the  property  as 
his  own,  with  the  unmistakable  knowledge  and 
consent  of  M.  Sullivan,  and  that  the  latter  spoke 
of  the  property  and  treated  it  as  Pat.  Sullivan's 
property. 

These  facts  lead  the  Court  to  the  conclusion 
that  there  was  an  agreement  betw^een  him  and 
complainants  at  the  time  of  the  chancery  sale  that 
he  (M.  Sullivan)  was  to  purchase  the  property  in 
his  name,  and  hold  it  till  the  indebtedness  from 
Pat.  Sullivan  to  him  was  paid,  and  then  he  was 
to  re-convey  to  Pat.  Sullivan,  or  to  whom  he 
should  direct.  It  is  also  clear  from  the  proof  that 
it  was  the  intention  of  M.  Sullivan,  when  he  made 
the  indorsement  on  the  back  of  the  Clerk  and 
Master's  deed  within  a  few  days  after  its  execution 
and  before  it  was  registered,  to  convey  his  entire 
interest  in  the  property  embraced  in  the  deed  to 
the  Complainant  Honora,  and  that  the  parties  to  it 
all  regarded  that  all  had  been  done  that  was  nec- 
essary to  perfect  such  conveyance;  and  while  it  is 
equally  clear  that  such  attempted  conveyance  could 
not  legally  have  such  effect,  it  serves  very  strongly 
to  show  what  was  the  agreement  of  the  parties  at 
the   time   of   the   sale. 

The   result   is   that   the   decree   of   the   Chancellor 
is   in   all   respects   afS.rmed. 
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Martin   v.  Neblbtt. 
(Nashcille.      February   18th,   1888.) 

1.  Vendor  AND  Vendee.     Ccmstructive  notice.     Lien, 

A  vendee  of  land  is  affected  with  constructive  notice  of  a  lien  for  pur. 
chase-money  retained  in  the  final  decree  of  a  Court  of  record  invest- 
ing his  vendor  with  title,  although  the  decree  is  not  registered  nor 
deed  taken  under  it. 

Cases  cited  and  approved:  Nelson  v.  Allen,  i  Ver.,  366;  Amb.,  311; 
2  Ch.  Cas.,  246. 

2.  Same.     Delay  excused  in  enforcement  of  lien. 

In  such  case,  delay  for  over  seven  years  to  enforce  the  lien,  explained 
by  the  lien-holder's  bad  health  and  his  executor's  ignorance  of  the 
claim,  does  not  constitute  such  laches  as  will  defeat  its  enforcement, 
even  against  the  vendee  of  the  original  purchaser. 

Case  cited  and  distinguished  :  Whitby  v.  Armour,  4  Lea,  683. 

3.  Statute  of  Limitations.     Ach'erse possession.      What  constitutes. 

Possession  of  land  by  vendees  of  a  purchaser  at  chancery  sale  is  not 
adverse  to  the  lien  retained  in  the  decree  to  secure  balance  of  the 
purchase-price  due  from  such  purchaser,  until  the  vendees  have  dis- 
claimed, and  communicated  notice  of  their  hostile  attitude  to  the 
lien-holder. 

Cases  cited  and  approved :  Lincoln  v.  Purcell,  2  Head,  142 ;  Gudger  v, 
Barnes,  4  Heis.,  570,  cited  as  overruling  Ray  v.  Goodman,  i  Sneed, 
586. 

(See  Code,  ^34635  (M.  &  V.) ;  §2768  (T.  &  S.). 


FROM     MONTGOMERY. 


Appeal  from  the  Chancery  Court  of   Montgomery 
County.      Geo.   E.   Seat,   Ch. 
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Bills  to  quiet  title  to  laiid.  Decree  for  complain- 
ants.     Defendant  appealed. 

Thos.  L.   Yancey  for   Martin. 

Smith   &^  Lurton   for  Neblett. 

J.  W.  JuDD,  Sp.  J.  These  cases  are  here  by  appeal 
from  the  Chancery  Court  of  Montgomery  County. 
Sufficient  facts  appear  in  the  record  to  show  that  one 
II.  II.  Poston  owned  a  lot  of  land  lying  in  the  sub- 
urbs of  the  city  of  Clarksville,  and  that  he  contracted 
to  sell  it  to  one  Jerry  Metcalf,  who,  having  failed 
to  pay  the  purchase-money,  a  bill  was  filed  by 
Poston  in  the  Chancery  Court  to  enforce  the  lien 
for  the  same.  Such  proceedings  were  had  as  re- 
sulted in  a  decree,  at  the  November  Term,  1872, 
ordering  a  sale  of  the  land  upon  a  credit  of  six, 
twelve,  and  eighteen  months.  The  sale  was  had, 
when  Poston  became  the  purchaser,  which  was  con- 
firmed, but,  so  far  as  appears,  there  was  no  decree 
divesting  and   vesting  title. 

Poston's  decree  against  Metcalf  was  for  $386 — 
$290   of   which   had    by   Poston    been   transferred   to 

B.  0.  Kesee,  Defendant   Neblett's   testator.      And  at 

the   November   Term,  1873,  an   agreement,  signed  by 

Poston,  B.  0.  Kesee,  and   one  Taylor,  was   produced 

in    open    court,    dated    August    14th,   1873,    whereby 

it   was    stipulated    that    said   Taylor    should    become 

and    be    the    purchaser   of    said    land,   and    that    he 

should    become    indebted    to    Kesee    in    the   sum   of 
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$290.08;  that  the  title  to  the  land  should  be  di- 
vested out  of  the  parties  to  the  cause  and  vested 
in  Taylor,  the  purchaser,  and  a  lien  to  be  retained 
on  the  land  to  pay  the  same.  Thereupon,  a  de- 
cree was  rendered,  as  it  shows,  in  accordance  with 
the  request  of  the  parties,  by  which  the  title  was 
divested  out  of  Poston  and  Metcalf  and  vested  in 
Taylor,  his  heirs  and  assigns  forever,  "subject  to  a 
li^n  on  the  same  in  favor  of  said  Kesee  for  the 
sum  of  $290.08,  with  interest  thereon  from  the  2d 
day  of  September,  1873."  The  decree  then  directs 
that  the  C'lerk  shall  make  a  deed  to  Taylor,  or 
furnish  him  a  certified  copy  of  the  decree  for  reg- 
istration, and  if  a  deed  is  made,  the  lien  men- 
tioned  in   the   decree  will   be    reserved   in   the   same. 

Kesee  died  in  December,  1875,  and  Defendant 
Xeblett  soon  thereafter  qualified  as  his  executor, 
and,  August  25th,  1881,  filed  his  bill  against  Tay- 
lor to  enforce  his  lien  reserved  in  the  decree  upon 
the  balance  of  unpaid  purchase-money  of  about 
$200.  Under  this  bill,  a  decree  was  rendered  or- 
dering a  sale,  w'hich  was  made,  reported  to  the 
Court,  and  confirmed,  and  writs  of  possession  or- 
dered   to   put   the   purchasers   in   possession. 

At  this  point  the  three  complainants  in  this  case 

came   into  Court  with   their  bills,  alleging  that   they 

and     those    under    whom    they    claim    had    bought, 

each   for  himself,   a   part   of   this    lot   of    land    from 

Taylor,   and   had   been    in   actual    adverse    possession 

under     conveyances     claiming     the    same     for    more 

than    seven  years  next  before  the  filing  of  Neblett's 
26 
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bill,  and  claiming  title  under  the  statute  of  limi- 
tations. 

The  facts  show  that  the  complainants,  and"  those 
under  whom  they  claim,  had  claimed  and  held  the 
different  parcels  of  land  for  a  period  of  time  ex- 
ceeding seven  years  before  Neblett's  bill  was  filed; 
that  this   claim   was  adverse   and   open. 

Whether,  during  all  this  time,  the  suit  of  Pos- 
ton  against  Metcalf  constituted  a  Us  pendens  so  as 
to  affect  the  purchasers  under  Taylor  with  notice 
of  the  terms  of  the  decree  under  which  the  latter 
bought,  and  whether  the  Defendant  Neblett,  as  ex- 
ecutor of  Kesee,  could  have  come  into  Court  and 
taken  a  judgment  by  motion  for  the  balance  of 
the  unpaid  purchase-money  in  that  cause,  are  ques- 
tions which  seem  to  us  to  be  wholly  irrelevant, 
since  the  executor  himself  treated  the  case  as  out 
of  the  Court  by  instituting  a  new  and  independ- 
ent proceeding  by  original  bill  to  enforce  the  lien. 
No  deed  was  made  to  Taylor  by  the  Clerk,  nor 
was   the  decree   registered. 

Neither  do  the  facts  show  any  laches  upon  the 
part  of  Kesee  or  his  executor,  because  the  former 
was  in  bad  health,  and  unable  to  look  much  after 
business  from  about  the  time  the  money  fell  due 
until  his  death,  and  the  executor  knew  nothing 
about  the  existence  of  the  lien  until  informed  of 
it  by  his  counsel  at  the  time  of  the  filing  of  the 
bill. 

Some  effort  is  also  made  to  show  that  one  or 
more   of    the   complainants    informed    Kesee    in    his 
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life-time  of  their  purchases,  with  a  view  to  affect 
him  with  notice  of  their  claim  and  holding,  but 
the  proof  falls  far  short  of  the  end  suggested;  so 
that  the  case  is  narrowed  down  to  the  single  ques- 
tion of  the  effect  of  the  lien  retained  in  the 
decree. 

It  will  be  observed  that  Kesee's  executor  claims 
his  rights  under  this  decree,  and  that  the  complain- 
ants claim  also  under  this  decree  through  Taylor, 
who  gets  his  title  thereunder;  s^  that  the  decree 
becomes  a  common  source  of  right  and  title  to 
both   complainants   and   defendant. 

Now,  under  the  facts  before  recited.  Did  the 
statute  of  limitations  run  against  Kesee's  estate, 
and  is  the  title  of  the  complainants  complete,  so 
that   they   cannot  be   disturbed   in  their  holding? 

In  the  case  of  Lincoln  v.  Purcell,  2  Head,  142, 
it  is  said:  "An  express  lien,  created  by  contract 
and  reserved  on  the  face  of  the  conveyance,  is 
not  in  all  respects  equivalent  to  a  mortgage,  be- 
cause the  legal  estate  passes  by  the  conveyance 
and  .vests  in  the  purchaser.  Neither  is  it  in  all 
respects  in  the  nature  of  a  vendor's  lien.  The 
latter,  when  the  legal  estate  has  been  conveyed, 
exists  only  by  implication  of  law,  and  is  the  mere 
creature  of  a  court  of  equity.  A  lien  created  by 
contract,  and  reserved  on  the  face  of  the  convey- 
ance, is  regarded  as  a  specific  lien,  forming  an 
original,  substantial  charge  upon  the  estate  thus 
conveyed,  and  as  affecting  all  persons  who  may 
subsequently    come    into    possession     of    the    estate 
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with  notice,  either  actual  or  coiiRtructive,  of  its 
existence."  The  case  continues:  "This  being  the 
nature  and  eftect  of  the  lien,  the  presumption  of 
law  is  that  the  purchaser  of  the  land  upon  which 
the  lien  is  reserved  holds  under  and  consistent 
with  the  lien  until  the  contrary  is  shown  by  him. 
And  the  statute  of  limitations  will  not  run  until 
he  disclaim  the  lien  and  assume  to  hold  adversely 
to  it  with  the  knowledge  of  the  party  having  the 
lien." 

It  is  further  said  that  the  "debt  of  a  mortgagee 
or  lien  of  a  vendor,  or  other  lien  for  the  pay- 
ment of  money,  is  not  barred  under  the  Act  of 
1819,  Chapter  28,  Section  2,  by  the  mere  lapse  of 
seven  years  before  the  filing  of  the  bill  to  enforce 
them.  To  create  the  bar  under  that  section,  the 
possession  must  be,  in  legal  contemplation,  advei*se." 
The  case  of  Gadgcr  v.  BarnrSy  4  Heis.,  570, 
overruling  the  case  of  Ray  v.  Goodman^  in  1  Sneed, 
holds  a  like  rule  as  that  above  announced.  In 
the  2  Head  case  the  lien  w^as  reserved  in  the  deed, 
which  was  not  registered,  but  the  facts  showed 
that  the  subsequent  holder,  who  was  relying  upon 
the  bar  of  the  statute,  knew  of  the  existence  of 
the  lien  in  the  deed  of  his  vendor,  the  Court 
holding  expressly  that  if  the  deed  had  been  reg- 
istered in  which  the  lien  was  retained,  then  this 
would  have  been  notice  to  all  persons  subsequently 
coming  into  possession  of  the  land,  and  therefore, 
by  reason  of  this  notice,  no  holding  could  be  ad- 
verse  until    the    party   having   the    lien    had    actual 
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knowledge  of  such,  and  that  it  was  adverse.  In 
other  words,  the  party  relying  upon  adverse  pos- 
session must  show  that  he  claims  against  the  lien, 
and  that  the  lien-holder  had  actual  knowledge  of 
his   claim. 

The  Court  likens  the  case  to  that  of  a  trustee 
by  express  contract,  who,  if  he  intends  to  hold 
adversely  to  his  cestui  que  trusty  must  disclaim  the 
trust  and  notify  the  cestui  que  trust  of  such  dis- 
claimer; and  then  adds  that  this  is  putting  the 
case  in  the  most  favorable  point  of  view  for  the 
person   holding  against  the   lien. 

Now,  if  the  lien  in  this  case  had  been  by  deed 
registered,  then  the  case  in  2  Head  would  easily 
be  conclusive  against  the  claim  of  the  complainants. 
This  brings  us  to  the  question,  What  is  the 
eft'ect  of  a  lien  retained  in  a  decree  of  a  -court  of 
record  for  the  payment  of  the  purchase-money  of 
land  sold  by  decree  of  said  court,  as  against  per- 
sons holding  under  such  a  decree  mediately  or  im- 
mediately ? 

AVe  hold  that  it  is  the  same  as  in  the  case  of 
a  lien  retained  in  a  registered  deed.  It  must,  in 
the  very  nature  of  things,  be  so.  The  decree  is  a 
public  record  and  the  fountain-head  of  complain- 
ants' title.  It  is  utterly  impossible  for  them  to 
trace  their  chain  of  title  beyond  their  immediate 
vendor  without  coming  face  to  face  with  the  lien. 
In  the  case  of  Nelson  v.  Allen  ^  Harris^  1  Yer., 
366,  this  point' was  expressly  ruled.*  After  a  most 
learned   discussion   and   analysis   of  the   cases,  Judge 
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Whyte  concludes  as  follows :  "  These  cases  prove 
that  a  purchaser  of  land  is  bound  to  take  notice 
of  every  deed  necessary  to  make  out  his  title,  and 
if  his  title-deeds  disclose  his  antagonist's  title,  he 
is   aftected   with   notice   of   it." 

The  language  quoted  nor  the  authorities  relied 
on  by  the  judge,  do  not  proceed  upon  the  idea  of 
registration  laws — for  all  the  authorities  are  English 
— ^but   upon   independent   principle. 

In  Martins  v.  JoUff,  Amb.  Rep.,  311,  it  is  said 
that  "it  is  admitted  that  a  man  is  bound  to  take 
notice  of  any  thing  necessary  to  make  out  his  title." 

In  Moore  v.  Bennett,  2  Ch.  Cases,  246,  it  is 
said:  "In  all  cases  where  the  purchaser  cannot 
make  out  a  title  but  by  a  deed  which  leads  him 
'to  another  fact,  the  purchaser  shall  not  be  a  pur- 
chaser without  notice  of  that  fact,  but  shall  be 
presumed  cognizant  of  it;  for  it  is  crassa  negli- 
gentia   if   he   sought   not   after  it." 

As  was  said,  the  decree  in  this  case  is  the 
fountain-head  of  complainants'  title.  Taylor,  who 
sold  to  them,  got  his  title  under  this  decree,  and 
it  is  impossible  for  them  to  take  the  tirst  step  in 
deraignmeut  of  their  title  without  coming  in  direct 
contact  with  the  lien  and  claim  of  Kesee.  It  is 
true  that  this  notice  to  the  complainants  is  con- 
structive, but  it  is  equally  as  fair  and  open  to 
them   as   if   it   had   been   by   registered   deed. 

It  follows  that,  if  complainants  had  notice  of 
Kesee's  lien,  then  no  holding  could  be  adverse  by 
them   until    they   had    given    notice    that    they   held 
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adversely  to  the  lien,  and  their  holding  would  have 
been   adverse   from   that  time. 

Appreciating  the  force  of  this  suggestion,  the 
learned  counsel  for  complainants  attempted  in  his 
proof  to  establish  such  notice  to  Kesee  in  his 
life-time,,  but,  as  we  have  seen,  the  effort  was  a 
failure. 

The  ruling  in  this  ease  is  not  intended  to  inter- 
fere with  the  case  of  Whitby  v.  Armour^  4  Lea, 
683.  In  that  case  Judge  Turney,  in  delivering  the 
opinion  of  the  Court,  says  that  the  facts  show 
that  the  cause  had  continued  in  Court  for  six  years 
after  the  sale,  and  a  rule  was  made  upon  the  par- 
ties to  speed  the  cause,  and,  nothing  being  done, 
the  cause  was  dismissed  out  of  Court  by  final  de- 
cree;  and  eight  years  after  this,  making  a  delay 
of  fourteen  years,  a  bill  was  filed  to  enforce  the 
lien  of  the  decree.  It  is  true  the  judge,  in  writ- 
ing the  opinion,  did  discuss  the  case  in  the  aspect 
of  the  bar  of  the  statute  of  seven  years,  but  the 
case  was  really  decided  upon  the  ground  that  com- 
plainants had  lost  their  lien  by  their  own  laches. 
The  opinion  adds  that  the  facts  do  not  show  that 
the   purchase-money  had   not  been   paid. 

We  regard  the  decision  in  this  case  as  in  har- 
niony  with  that.  What  the  decision  would  be  in 
the  case  of  persons  holding  under  and  by  inde- 
pendent sources  of  title  from  that  in  which  the 
lien  is  retained  we  do  not  decide,  but  we  are  con- 
tent to  confine  the  ruling  to  the  exact  facts  of 
this  case. 
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The   exceptions    to  tlie    finding  of   the    Referees 

will   be   sustained,   the  report    set    aside,   the   decree 

of    the    Court    below  reversed,    and    the    bills    dis- 
missed  with   cost. 

Judge   Lurton,   having    been   of   counsel   in   these 
causes,   did   not   participate   in   their  decision. 


2pi392 
4pi396 
4pi381 
4pi490 
4P1053 


86 

117 


392I 
614| 


Merchants'    Dispatch     Transportation    Company 

Bloch   Brothers. 


V. 


{Nashville.      February   18th,    1888.) 


1.  Common  Carriers.      I^Ao  ar^.      l^ransporUUion  companies. 

A  transportation  company,  not  oioning  or  confroiiinj^  any  means  of  can- 
veyance  itselj\  but  engaging  ott  Hs  otvn  behalf  in  the  business  of  trans- 
porting goods  through  the  agency  and  over  the  lines  of  other  carriers 
of  its  own  selection  and  employment,  is  a  common  carrier,  and  sub- 
ject to  all  the  responsibilities  attaching  to  that  character. 

Cases  cited:  3  C^olo.,  280;   45  Iowa,  470;  47  Iowa,  229,  247,  262;  80 

III.,  473;  89  111.,  43,  "52. 

2.  Same.     Sub-carriers  are  agents  of  the  transportation  company. 

Sub-carriers  employed  by  such  company  in  the  course  of  its  business  are 
its  agents,  and  not  agents  of  the  shippers,  or  consignees. 

3.  Same.      Contract  exempting  from  liability  for  agents*  acts. 

A  stipulation  in  its  bills  of  lading  exempting  such  company  from 
responsibility  for  damage  or  loss  of  goods  occasioned  by  the  default 
of  its  agents — the  sub-carriers — is  contrary  to  public  policy,  and  void. 
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Cases  cited  and  approved  :  Coward  v.  Railroad,  i6  Lea,  225  ;  Dillard  z\ 
Railroad,  2  Lea,  288;  Marr  v.  Telegraph  Co.,  ^5  Tenn.,  529;  17 
>Vall.,  357-384;  97  Mass.,  126;  93  U.  S.,  181-183;  34  Am.  Rep., 
197;  93  111.,  523;  15  Minn.,  270;  63  Pa.  St.,  14. 

Cited  and  distinguished:  Railroad  z/.  Campbell,  7  Heis.,  253;  Railroad 
V,  Rogers,  6  Heis.,  143;  Railroad  v.  McElwee,  6  Heis.,  208;  Railroad 
V.  Weaver,  9  Lea,  38 ;  Railroad  v.  Brumley,  5  Lea,  401  ;  Dillard  v. 
Railroad,  ?  Lea,  288;  Railroad  7'.   Holloway,  9  Bax.,  188;  6  How., 

344- 

4.  Same.,    Burden  of  proof ,     Loss, 

Where  goods  in  custody  of  a  carrier  or  his  agents  are  lost  or  damaged, 
the  presumption  of  law  is  that  it  occurred  through  his  default,  and 
the  burden  is  on  him  to  prove  that  the  loss  or  damage  arose  from  a 
cause  for  which  he  was  not  responsible. 

Cases  cited  and  approved:  Railroad  v.  Holloway,  9  Bax.,  188;  Dillard 
V.  Railroad,  2  Lea,  296;  63  Pa.  St.,  14. 

5.  Same.     Shipper's  assent  to  bill  of  lading  presumed. 

From  shipper's  acceptance  of  bill  of  lading  without  objection,  it  will 
be  presumed,  prima  facie^  that  he  knew  its  contents,  and  assented  to 
its  stipulations  in  favor  of  the  carrier. 

Cases  cited  and  approved  :  Dillard  v.  Railroad,  2  Lea,  288 ;  Railroad  v. 
Brumley,  $  Lea,  404;  Marr  v.  Telegraph  Co.,  85  Tenn.,  430. 

6.  Supreme  Court  Practice.     No  reversal  for  immaterial  error.     lirro- 

neous  charge. 

It  is  error  for  the  Court  to  charge  that  the  burden  is  upon  a  common 
carrier  to  prove  the  shipper's  knowledge  of  and  assent  to  the  stipu- 
lations of  a  bill  of  lading  which  he  has  accepted  without  objection  ; 
but  such  error  is  not  material  where  the  stipulation  to  which  the 
charge  applied  was  void. 

Cases  cited  and  approved:  Myers  z'.  Bank,  3  Head,  331;  Redmond?'. 
Bowles,  5  Sneed,  547;  Patterson  v.  Head,  i  Lea,  664. 


FROM     DAVIDSON. 


Appeal   in    error  from   the   Circuit   Court   of   Da- 
vidson  County.      Frank   T.   Reid,  J. 
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Action  by  fihipper  against  carrier  for  value  of 
lost  goods.  Judgment  for  plaintift'.  Defendant  ap- 
pealed. 

Smith  &  Allison  for  Merchants'  Dispatch  Trans- 
portation  Company. 

Rice   k  Bell   for  Bloch  Bros. 

Caldwell,  J.  This  action  was  brought  in  the 
Circuit  Court  of  Davidson  County  by  Bloch  Bros, 
against  the  Merchants'  Dispatch  Transportation  Co., 
as  a  common  carrier,  to  recover  th^*  vahie  of  a 
certain  case  of  merchandise.  Verdict  and  judgment 
were  for  the  plaintiffs,  and  the  defendant  has  ap^ 
pealed   in   error.  «.  ".\.      ^  *        • 

The  goods  were  -received*  by  the  defendant  in 
the  city  of  New  ySrk,  u?Kier  contract  to  deliver 
them  to  the  plaintiffs  at  Clark&v:iTle,  Tenn.,  for  a 
stipulated  sum*  They  were  transported  to  Louis- 
ville, Ky.,  over  several  lines  of  railroad,  in  a  car 
•  belonging  to  the  defendant,  and  at  that  point  they 
were  delivered  to  the  Louisville  &  Nashville  Rail- 
road Co.  for  transportation  to  point  of  destination. 
The  goods  were  never  delivered  at  Clarksville,  but 
were  lost  by  the  Louisville  &  Nashville  Co.,  in 
some  manner,  and  at  some  time  and  place  not 
shown. 

The  shipment  was  mad.c  under  the  following 
receipt  and  bill   of   lading: 
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"New   York,   March   18th,   1882. 
"Received  from   E.  S.  Jaftroy  &   Co.,  in   apparent 
good    order,   the    following    package,   marked    as    in 
the   margin,   viz. : 


282. 
Bloch  Bros., 

Clarksville,  Tenn. 


One  case  mdse. 


"Bill  of  lading  from  New  York  to  Clarksville; 
if   first-class  goods,   96   cts.   per  100   lbs. 

"To  be  forwarded  to  Clarksville  under  the  fol- 
lowing  conditions : 

"  It  being  expressly  understood  and  agreed  that, 
in  consideration  of  issuing  this  through  bill  of 
lading  and  guaranteeing  a  through  rate,  the  Mer- 
chants' Dispatch  Transportation  Company  reserves 
the  right  to  forward  said  goods  by  any  railroad 
line    between    point    of    shipment    and    destination. 


"It  is  further  stipulated  and- agreed  that,  in  case 
of  any  loss,  detriment,  or  damage  done  to  or  sus- 
tained by  any  of  the  property  herein  receipted  for, 
during  such  transportation,  whereby  any  legal  lia- 
bility or  responsibility  shall  or  may  be  incurred, 
that  company  alone  shall  be  held  answerable  there- 
for in  whose  actual  custody  the  same  may  be  at 
the  happening  thereof.  ***** 
"(Signed)  W.   Geaqkn,   Agent'' 

The    contention   of   the    defendant    in    the    Court 
below    was,   that    these    stipulations    in    the    bill   of 
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lading    relieved    it    from    liability    for    the    loss    of. 
plaintiffs'     goods,     and     the     charge     of     the     Trial 
Judge    with    respect    thereto     is    now    assailed    as 
erroneous. 

The  Court  charged  that  the  latter  of  these  stip- 
ulations was  "rendered  void"  by  the  former;  that 
by  the  former,  reserving  to  the  defendant  "the 
right  to  forward  said  goods  by  any  railroad  line 
between  point  of  shipment  and  destination,"  the 
defendant  made  such  railroad  lines  its  agents,  and 
that  "the  law,  on  grounds  of  public  policy,  would 
not  allow  it  to  stipulate  exemption  from  liability 
for  the  consequences  of  the  negligence  of  its  agents, 
or  their  failure   to   do   their  duty." 

This  instruction  properly  treats  the  defendant  as 
a  common  carrier.  The  duties  which  it  under- 
takes, and  which  it  holds  itself  out  to  the  public 
as  willing  to  undertake  and  perform,  give  it  that 
character.  In  very  many  cases  it  has  been  ex- 
pressly adjudged  to  be  a  common  carrier,  and  in 
others  such  has  been  assumed  to  be  its  character 
without  a  discussion  of  the  question.  We  cite  a 
few  of  these  cases:  Mercfiaiifs'  Dispatch  Transporta- 
tion Co.  V.  Comfortk,  3  Colo.,  280  (25  Am.  R.,  757); 
45 .  Iowa,  470 ;  47  Iowa,  229 ;  lb.,  247 ;  lb.,  262 ; 
80   III.,   473;    89   111.,   43;    lb.,   152. 

The  text  writers  &n,y  that  dispatch  companies  are 
common  carriers,  and  class  them  with  express  com- 
panieti  because  of  the  many  points  of  similarity  in 
their  business,  and  the  fact  that  they  alike  gener- 
ally   use    the   vehicles   of   others   in    the    transporta- 
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tion  of  freight.  Lawson  on  Contracts  of  Carriers, 
Sec.   233;    Hutchinson   on    Carriers,   Sec.   72. 

No  law  is  more  familiar  in  England  or  America 
than  that  which  binds  the  common  carrier  to  safely 
deliver  to  the  consignee  goods  intrusted  to  it-  for 
transportation,  unless  prevented  from  so  doing  by 
the  act  of  God  or  the  public  enemy.  But  in  the 
last  half  of  a  century  it  has  become  equally  well 
settled  that  the  common  law  liability  of  a  common 
carrier  may  be  limited  in  its  extott  by  express  con- 
tract for  that  purpose. 

This  right^  of  the  carrier  to  limit  its  responsi- 
bility has  been  recognized  by  the  Supreme  Court 
of  the  United  States  since  the  decision  by  that 
Court  in  1847  of  the* case  of  The  Xetr  Jersey  Steam 
Navigation  Company  v.  The  Merchants'  Bank  of 
Boston  (6  Howard,  344),  and,  so  far  as  we  are  in- 
formed, it  is  now  upheld  in  every  State  of  the 
Union.  To  be  valid,  however,  the  limitation  must 
in  all  cases  be  reasonable;  and,  to  be  reasonable, 
it  must  not  stipulate  for  exemption  from  liability 
for  the  consequences  of  the  negligence  of  the  car- 
rier, its  servants,  or  agents.  Railroad  Company  v. 
Lockwood,  17  Wallace,  357-384;  Coward,  v.  Railroad 
Company^  16  Lea,  225;  Dillard  v.  Railroad  Com- 
pany, 2  Lea,  288;  3Iarr  v.  W.  U.  Telegraph  Com- 
pany,  85   Tenn.   (1   Pickle),   529. 

In  the  case  before  us  the  defendant  insists  that, 
by  the  stipulation  in  the  bill  of  lading,  it  is  re- 
lieved from  responsibility  for  the  loss  of  plaintiffs' 
goods.      We   have    already   seen   that    the   defendant 
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in  the  bill  of  lading  first  reserved  to  itself  the 
right  of  selecting  the  particular  lines  of  railroad 
over  which  it  should  transport  the  goods,  and  left 
the  shippers  or  owners  no  choice  or  discretion  in 
that  matter.  This  reservation,  the  Trial  Judge  told 
the  jury,  constituted  such  railroad  lines,  when  se- 
lected,  the   agents   of   the   defendant. 

Following  this  is  the  other  stipulation  that  the 
company  alone  upon  whose  line  the  goods  might  be 
lost  or  injured  should  be  liable  therefor.  This  the 
Trial  Judge  told  the  jury  was  invalid,  because  the 
purpose  of  it  was  to  exempt  the  defendant  from 
liability   for   the   negligence   of   thosfe   agents. 

If  the  first  of  these  two  propositions  laid  down 
by  the  Trial  Judge  be  true,  the  other  would  seem 
to  follow — that  is  to  say,  if  the  railroad  lines  over 
which  the  goods  were  transported  were  the  agents 
of  the  defendant,  then  its  stipulation  against  its 
responsibility  for  the  negligence  of  those  agents 
would  We  invalid;  for  it  has  been  seen  that  a 
commo/i  carrier  cannot  lawfully  contract  against 
the  consequences  of  its  own  negligence,  and,  upon 
familiar  principles,  it  can  no  more  contract  against 
the  consequences  of  the  negligence  of  its  agents, 
because   their  negligence   is   in   law  its   negligence. 

The  contract  of  shipment  was  made  by  the  de- 
fendant in  its  own  behalf  for  the  whole  route, 
and  not  on  behalf  of  others,  or  for  a  part  of  the 
route  only.  For  a  specified  sum,  to  be  paid  to  it 
for  the  whole  service,  the  defendant  promised 
through  transportation    from    New   York   to   Clarks- 
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ville,  receiving  the  goods  in  its  own  name  at  point 
of  shipment  and  binding  itself  to  deliver  them  at 
point  of  destination.  It  did  not  own,  or  claim  to 
own,  a  single  line  of  railroad,  though  several  were 
to  be  used  in  the  performance  of  its  contract.  It 
was  compelled  to  rely  upon  others  for  the  carriage 
of  its  freight;  and  for  its  own  benefit,  and  not 
for  the  benefit  of  the  shippers  or  consignees,  it 
reserved  to  itself  the  selection  of  the  lines  it 
would  use,  the  reservation  necessarily  embracing 
the  privilege  on  the  part  of  the  defendant  of 
making  its  own  arrangements,  as  to  terms,  with 
such  lines,  and  carrying  with  it  the  duty  of  pay- 
ing them  for  their  services. 

Such  we  regard  as  a  proper  interpretation  of 
the  bill  of  lading,  down  to  and  including  the  first 
stipulation.  It  shows  the  railroad  lines,  engaged  in 
the  transportation  of  the  goods  sued  for,  to  have 
acted  for  the  defendant,  and  justifies  the  instruc- 
tion that  those  lines  were,  in  this  litigation,  to  be 
treated   as  the   agents   of    the   defendant. 

The  facts  disclosed  in  the  proof  before  the  jury 
are  entirely  in  harmony  with  this  interpretation  of 
the  bill  of  lading,  and  justify  the  same  conclusion 
of  law.  The  goods  were  conveyed  to  Louisville 
in  defendant's  own  car,  and  Louisville  is  by  one 
of  defendant's  witnesses  called  the  terminus  of  its 
line;  but  the  manifest  meaning  of  the  witness,  and 
the  truth  of  the  matter,  is  simply  that  defendant's 
car  was  transported  to  Louisville  over  railroad 
lines   owned   and   operated   by   others   with   whom   it 
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had  contracted,  and  that  its  car  stopped  at  that 
point. 

At  Louisville  the  defendant  engaged  the  Louis- 
ville &  Nashville  Railroad  Company  to  carry  the 
goods  thence  to  their  destination — to  complete  its 
contract  for  it.  This  engagement,  as  the  others, 
the  defendant  made  on  its  own  hehalf,  upon  it« 
own  responsibility,  and  in  full  recognition  of  its 
undertaking  and  duty  to  deliver  the  goods  at 
Clarksvill^.  The  nature  of  this  engagement,  and 
his  appreciation  of  the  import  of  tliis  duty,  is 
best  shown  by  the  language  of  defendant's  agent 
and  witness.  He  says:  "Defendant  had  to  forward 
those  goods  as  any  other  shipper,  and  it  had  to 
pay  whatever  the  Louisville  &  Nashville  Railroad 
Company  would  charge,  even  if  it  liad  been  the 
entire   amount   received   from   the   shipper." 

Dispatch  companies  and  express  companies  have, 
since  the  earliest  years  of  their  existence,  endeav- 
ored to  put  themselves  without  the  rules  of  law^ 
applicable  to  common  carriers,  and  to  shield  them- 
selves against  responsibility  for  the  acts  and  omis- 
sions of  other  carriers  whose  conveyances  they 
habitually  use  in  the  performance  of  their  own 
contracts.  Their  eitbrts  in  this  direction  have  been 
uniformly  unsuccessful,  because  regarded  by  the 
courts   as   contrary   to    public   policy, 

"It  has  been  attempted,"  says  Mr.  Lawson,  "on 
the  part  of  express,  forwarding,  and  dispatch  com- 
panies, to  evade  the  responsibilities  of  common 
carriers,    on     the    ground     that    they    are     not    the 
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owners  of  the  vehicles  employed  in  the  transpor- 
tation, but  this  pretense  has  not  been  permitted  in 
the  courts.  The  names  which  they  assume  are  re- 
garded as  immaterial,  the  duties  which  they  under- 
take being  the  criterion  of  their  liability.  They 
are,  therefore,  held  to  the  responsibility  of  common 
carriers,  both  where  they  are  and  where  they  are 
not  interested  in  the  conveyances  by  which  the 
goods  are  transported.  If  an  express  company  en- 
gaged to  trans^^ort  goods,  sends  them  by  a  railroad 
company  employed  by  it  to  perform  the  service, 
the  railroad  company  becomes  the  agent  of  the 
express  company,  and  the  latter  is  liable  to  the 
consignor  for  its  acts."  Lawson  on  Contracts  of 
Carriers,   Sec.   233. 

Mr.  Hutchinson,  speaking  upon  the  same  subject, 
says:  "Because  of  this  peculiarity  in  the  employ- 
ment of  the  means  of  conveyance  afforded  by 
others,  the  contention  has  been  made  by  these 
companies  that  they  were  not  common  carriers,  but 
transacted  their  business  in  the  character  of  for- 
warders, and  were  not,  therefore,  liable  for  losses 
occurring  from  the  negligence  of  those  whom  they 
thus  employed.  But  this  claim  to  exemption  from 
the  ordinary  liabilities  of  common  carriers  has  not 
been  sustained  by  the  courts.  These  subsidiary 
means  of  transportation  have  been  held  to  be  the 
mere  agencies  employed  by  such  companies,  for 
whose  acts  they  are  strictly  responsible ;  and  the 
carrier  whose  vehicle  is  thus  used  becomes  likewise 

liable,   upon  principles   of   agency,   to   the   owner  of 
27 
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the  goods,  according  to  the  terms  of  his  contract 
with  his  employer."  Hutchinson  on  Carriers,  Sec. 
70. 

The  latter  author,  in  the  language  just  quoted, 
has  reference  to  express  companies,  but  in  the  sec- 
ond section  following  he  says  the  same  rules  are 
applicable  to  dispatch  companies  in  the  same  man- 
ner and   for  the   same   reasons.      Here   he   says: 

"Other  carriers,  under  the  names  of  dispatch 
companies,  fast  freight  lines,  and  the  like,  have 
also  come  into  existence,  and  conduct  their  busi- 
ness upon  the  same  principles  as  express  companies 
— that  is,  by  the  employment  of  the  means  of 
transportation  furnished  them  by  others,  and  to 
which,  for  the  same  reasons,  the  same  rigid  rule 
of  responsibility  as  common  carriers  is  applied/' 
Hutchinson   on   Carriers,   Sec.   7S. 

One  of  the  earlier  leading  cases  on  this  subject 
was  decided  by  the  Supreme  Court  of  Massachu- 
setts in  1867.  'The  defendants  there  were  express 
companies.  Chief  Justice  Bigelow,  in  delivering 
the   opinion   of   the   Court,   said : 

"But  it  is  urged  in  behalf  of  the  defendants 
that  they  ought  not  to  be  held  to  the  strict  lia- 
bility of  common  carriers,  for  the  reason  that  the 
contract  of  carriage  is  essentially  modified  by  the 
peculiar  mode  in  which  the  defendants  undertake 
the  performance  of  tlie  service.  The  main  ground 
on  whjch  this  argument  rests  is,  that  persons  ex- 
ercising the  employment  of  express  carriers  or 
messengers    over    railroads    and    by   steamboats   can- 


DECEMBER  TERM,  1887.  408 


Transportation  Company  v.   Bloch  Brothers. 


not,  from  the  very  nature  of  the  case,  exercise 
any  care  or  control  over  the  means  of  transporta^ 
tion  which  they  are  obliged  to  adopt;  that  the 
carriages  and  boats  in  which  the  merchandise  in- 
trusted to  them  is  placed,  and  the  agents  and 
servants  by  whom  they  are  managed,  are  not  se- 
lected by  them,  nor  subject  to  their  direction  or 
supervision:  and  that  the  rules  of  the  common  law 
regulating  the  duties  and  liabilities  of  carriers,  hav- 
ing been  adapted  to  a  different  mode  of  conduct- 
ing business,  by  which  the  carrier  was  enabled  to 
select  his  own  servants  and  vehicles,  and  to  exer- 
cise a  personal  care  and  oversight  of  them,  are 
wholly  inapplicable  to  a  contract  of  carriage  by 
which  it  is  understood  between  the  parties  that 
the  service  is  to  be  performed,  in  part  at  least,  by 
means  of  agencies  over  which  the  carrier  can  exer- 
cise  no   management   or  control   whatever. 

"But  this  argument,  though  specious,  is  unsound. 
Its  fallacy  consists  in  the  assumption  that  at  com- 
mon law,  in  the  absence  of  any  express  stipulation, 
the  contract  with  an  owner  or  consignor  of  goods 
delivered  to  a  carrier  for  transportation  necessarily 
implies  that  they  are  to  be  carried  by  the  party 
with  whom  the  contract  is  made,  or  by  servants 
or  agents  under  his  immediate  direction  and  con- 
trol. But  such  is  not  the  undertaking  of  the 
carrier.  The  essence  of  the  contract  is,  that  the 
goods  are  to  be  carried  to  their  destination,  unless 
the  fulfillment  of  this  undertaking  is  prevented  by 
the    act    of   God    or    the    public    enemy.      This,   in- 
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deed,  is  the  whole  contract,  whether  the  goods  are 
to  be  carried  bv  land  or  water,  bv  the  carrier 
himself,  or  by  agents  employed  by  him.  The  con- 
tract does  not  imi>1y  a  personal  trust,  which  can 
be  executed  only  by  the  contracting  party  himself, 
or  under  his  supervision,  by  agents  and  means  of 
transportation  directly  and  absolutely  withiil  his 
control.         ***** 

"The  truth  is  that  the  particular  mode  or  agency 
by  which  the  service  is  to  be  performed  does  not 
enter  into  the  contract  of  carriage  with  the  owner 
or  consignor.  The  liability  of  the  carrier  at  com- 
mon law  continues  during  the  transportation  over 
the  entire  route  or  distance  over  which  he  has 
agreed  to  carry  the  property  intrusted  to  him.'' 
Ruckland  v.  Adams  Express  Co.,  97  Mass.,  120-130. 
*  Some  ten  years  later  Mr.  Justice  Strong  deliv- 
ered a  very  instructive  opinion  on  the  same  gen- 
eral  subject.      He   said: 

"The  exception  or  restriction  to  the  common 
law  liability  introduced  into  the  bills  of  lading  by 
the  defendants,  so  far  as  it  is  necessary  to  con- 
sider  it,  is  'that  the  express  companies  are  not  to 
be  liable  in  any  manner  or  to  any  extent  for  any 
loss  or  damage  or  detention  of  such  package  or  its 
contents,  or  any  portion  thereof,  occasioned  by  fire.' 
The  language  is  very  broad,  but  it  must  be  con- 
strued reasonably,  and,  if  possible,  consistently  with 
the  law.  If  construed  literally,  the  exception  ex- 
tends to  all  loss  by  fire,  no  matter  how  occasioned, 
whether    occurring    accidentally,   or    caused    -by    the 
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culpable  negligence  of  the  carriers  or  their  Bervants, 
and  even  to  all  losses  by  fire  caused  by  willful 
acts  of  the  carriers  themselves.  That  it  can  be 
operative  to  such  an  extent  is  not  claimed;  nor  is 
it  insisted  that  the  stipulation,  though  assented  to 
by  the  shippers,  can  protect  the  defendants  against 
responsibility  for  failure  to  deliver  the  packages 
according  to  their  engagement,  when  such  failure 
has  been  caused  by  their  own  misconduct,  or  that 
of  their  servants  and  agents.  But  the  Circuit 
Court  ruled  the  exception  did  extend  to  negligence 
beyond  the  carrier's  own,  and  that  of  the  servants 
and  agents  appointed  by  them  and  under  their  con- 
trol; that  it  extended  to  losses  by  fire,  resulting 
from  the  carelessness  of  a  railroad  company  em- 
ployed by  them  in  the  service  which  they  under- 
took—  to  carry  the  packages.  And  the  reason 
assigned  for  the  ruling  was,  that  the  railroad  com- 
pany and  its  employes  were  not  under  the  control 
of  the  defendants.  With  this  ruling  we  are  unable 
to  concur.  The  railroad  company,  in  transporting 
the  messenger  of  the  defendants  and  the  express 
matter  in   his   charge,   was  the    agfent   of   somebody, 

• 

either  of  the  express  companies,  or  of  the  shippers 
or  consignees  of  the  property.  That  it  was  the 
agent  of  the  defendants  is  quite  clear.  It  was 
employed  by  them  and  paid  by  them.  The  service 
it  was  called  upon  to  perform  was  a  service  for 
the  defendants,  a  duty  incumbent  upon  them  and 
not  upon  the  plaintiffs.  The  latler  had  nothing 
to    do  with    the    employment.      It  was    neither    di- 


406  NASHVILLE : 


Transportation  Company  ?'.   Bloch  Brothers*. 


rected  by  them,  nor  had  they  any  control  over  the 
railroad  company  or  its  employees.  It  is  true  the 
defendants  had  also  no  control  over  the  company 
or  its  servants,  but  they  were  its  employers,  pre- 
sumably they  paid  for  its  service,  and  that  service 
was  directly  and  immediately  for  them.  Control 
of  the  conduct  of  an  agency  is  not  in  all  -cases 
essential  to  liability  for  the  consequences  of  that 
conduct.  If  any  one  is  to  be  affected  by  the  acts 
or  omissions  of  persons  employed  to  do  a  particu- 
lar service,  surely  it  must  be  he  who  gave  the 
employment.  Their  acts  become  his,  because  done 
in  his  service  and  by  his  direction.  Moreover,  a 
common  parrier  who  undertakes  for  himself  to  per- 
form an  entire  service,  has  no  authority  to  consti- 
tute another  person  or  corporation  the  agent  of 
his  consignor  or  consignee.  He  may  employ  a 
subordinate  agency,  but  it  must  be  subordinate  to 
him,  and  not  to  one  who  neither  employs  it  nor 
has   any   right   to   interfere   with   it. 

"If,  then,  the  Louisville  &  Xashville  Railroad 
Company  was  acting  for  these  defendants,  and  per- 
forming a  service  for  them,  when  transporting  the 
packages  they  had  undertaken  to  convey,  as  we 
think  must  be  concluded,  it  would  seem  it  must 
be  considered  their  agent.  And  why  is  not  the 
reason  of  the  rule  that  common  carriers  cannot 
stipulate  for  exemption  from  liability  for  their  own 
negligence,  and  that  of  their  servants  and  agents, 
as  applicable  to  the  contract  made  in  these  cases, 
as   it  was  to   the   facts    that    appeared    in    the  case 
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of  Railroad  Company  v.  Lochcood?  The  founda- 
tion of  the  rule  is,  that  it  tends  to  the  greater 
security  of  consignors,  who  always  deal  with  such 
carriers  at  a  disadvantage.  It  tends  to  induce 
greater  care  and  watchfulness  in  those  to  whom 
an  owner  intrusts  his  goods,  and  by  whom  alone 
the  needful  care  can  be  exercised.  Any  contract 
that  withdraws  a  motive  for  such  care,  or  that 
makes  more  probable  a  failure  to  bestow  extreme 
vigilance  and  caution  upon  the  duty  assumed,  takes 
away  the  security  of  the  consignors,  and  makes 
common  carriers  more  unreliable.  This  is  equally 
true,  whether  the  contract  be  for  exemption  from 
liability  for  the  negligence  of  agencies  employed  by 
the  carrier  to  assist  him  in  the  discharge  of  his 
obligations,  though  he  has  no  control  over  them, 
or  whether  it  be  for  exemption  from  liability  for 
a  loss  occasioned  by  the  carelessness  of  his  imme- 
diate servant.  Even  in  the  latter  case  h^  may 
have  no  actual  control.  Theoretically  he  has;  but 
most  frequently,  when  the  negligence  of  his  ser- 
vant occurs,  he  is  not  at  hand,  has  no  oppor- 
tunity to  give  directions,  and  the  negligent  act 
is  against  his  will.  He  is  responsible  because  he 
has  put  the  servant  in  a  place  where  the  wrong 
could  be  done. 

"  It  is  quite  as  important  to  the  consignor  and 
to  the  public  that  the  subordinate  agency,  though 
not  a  servant  under  immediate  control,  should  be 
held  to  the  strictest  care,  as  it  is  that  the  carrier 
himself  and  the  servants  under  his  orders  should  be. 


408  NASHVILLE : 


Transportation  Company  ?'.   Bloch  Brothers. 


"For  these  reasons,  we  think  it  not  admissible 
to  construe  the  exception  in  the  defendant's  bills 
of  lading  as  excusing  them  from  liability  for  the 
loss  of  the  packages  by  fire,  if  caused  by  the  neg- 
ligence of  the  railroad  company  to  which  they 
confided  a  part  of  the  duty  they  had  assumed." 
Bank  of  Kentucky  v.  Adams  Express  Co.^  93  U.  S. 
(3   Otto),   181. 

This  latter  decision,  which  we  regard  as  emi- 
nently sound  in  reason  and  in  law,  lays  down  the 
doctrine   that   controls   the   case   before   us. 

There  the  undertaking  on  the  part  of  the  ex- 
press companies  was  to  carry  certain  money  from 
New  Orleans,  La.,  to  Louisville,  Ky.,  and  deliver 
it  to  certain  banks  in  the  latter  city.  The  express 
messenger  placed  the  packages  of  money  in  an  iron 
safe,  and  placed  the  latter  in  an  express  car  for  trans- 
portation to  destination.  Thus  situated,  the  money 
was  transported  over  different  lines  of  railroad,  and 
while  being  carried  over  the  Louisville  &  Nashville 
Company's  line  a  trestle  gave  way  in  the  night- 
time, precipitating  the  express  car,  which  was  then 
burned,  together  with  the  money.  The  express 
messenger  who  accompanied  the  money  was  ren- 
dered insensible  by  the  fall,  and  continued  so  until 
the   destruction   was   complete. 

Thereafter  the  banks  sued  the  express  companies 
in  the  United  States  Circuit  Court  for  the  loss  of 
the  money.  To  these  suits  the  express  companies 
interposed    the    stipulation    against    liability   for   loss 
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caused  by  fire,  contained  in  their  bills  of  lading, 
as  a  complete   defense. 

The  Court  charged  the  jury  that  such  stipulation 
relieved  the  defendants  from  the  loss,  if  they  and 
their  messengers  were  without  fault  or  neglect;  and, 
further,  that  it  was  not  material  to  inquire  whether 
or  not  the  accident  resulted  from  the  negligence  of 
the  railroad  company  and  its  agents.  In  other 
words,  the  instruction  was  that  the  defendants  were 
liable  for  the  consequences  of  their  own  negligence 
only,  and  not  for  a  loss  brought  about  by  the 
negligence  of  the  railroad  company.  That  instruc- 
tion was  disapproved,  and  a  contrary  doctrine  an- 
nounced in  the  language  we  have  quoted  somewhat 
at  length. 

There  the  contract  was  for  through  transporta- 
tion,  in  w^hich  the  defendants  were  obliged  to  use 
the  vehicles  and  railroad  lines  of  others;  so  it  is 
here.  There  the  defendants  made  their  own  em- 
ployment of  the  railroad  companies,  and  paid  them 
for  their  services;  so  it  is  here.  There  the  defend- 
ants produced  a  special  contract,  and  by  reason  of 
it  claimed  that  they  were  not  liable  for  a  loss 
proceeding  from  the  negligence  of  the  railroad 
company;  so  it  is  in  the  case  before  us.  There 
the  railroad  company  was  held  to  be  the  agent  of 
the  defendants,  and  for  the  consequences  of  its 
negligence  they  were  adjudged  to  be  liable.  We 
so  hold   and  adjudge   here. 

A  similar  question  was  made  before  the  Supreme 
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Court  of  Illinois  in  1879.  Goods  intrusted  to  an 
express  company  for  transportation  were  destroyed 
by  fire  while  in  transit  upon  a  railroad.  The 
Court   said: 

"But,  admitting  the  conditions  in  the  receipt 
were  understandingly  assented  to  by  the  shippers 
and  became  a  binding  contract  between  the  parties, 
still  defendant  would  be  liable  for  the  full  value 
of  the  goods  if  the  loss  was  owing  to  negligence 
on  the  part  of  the  railroad  company.  An  express 
company,  choosing  such  a  corporation  to  do  its 
business,  will  be  chargeable  to  the  same  extent  for 
the  negligence  of  the  agent  employed  as  if  the 
contract  was  primarily  with  such  agent,  on  the 
well-recognized  principle  that  for  culpable  defects 
in  carriages  used  by  common  carriers  the  law 
makes  the  carrier  responsible.'*  Boscowitz  v.  Adams 
Express    Co.,   Am.   R.,   197    (93   111.,   523). 

To  the  same  effect  is  Christenson  v.  American 
Express  Co.,  15-  Minn.,  270.  See  also  Trans.  Co. 
V.    Oil    Co.,   63   Penn.   St.,   14. 

It  is  to  be  observed  that  all  these  decisions  from 
which  we  have  made  quotations  were  made  in  cases 
against  express  companies,  whose  messengers  accom- 
pany their  freight,  and  not  in  cases  against  dis- 
patch companies,  which  have  no  such  messengers. 
But  the  doctrine  therein  announced,  as  we  under- 
stand it,  is  not  made  to  depend  in  any  sense  upon 
the  presence  of  the  messenger.  The  holding  is 
that  the  express  company  is  responsible  for  the 
negligence    of   the    other   carrier    upon    whose    line 


DECEMBER  TERM,  1887.        .        411 


Transportation  Company  v.  Bloch  Brothers.. 


the  loss  or  damage  may  occur,  not  because  the 
messenger  is  with  the  goods  at  the  time,  but  be- 
cause the  other  carrier  is  the  agent  of  the  express 
company. 

Express  companies  and  dispatch  companies  alike 
use  the  conveyances  of  others  in  the  performance 
of  their  respective  contracts  with  their  respective 
customers;  and  they  have  precisely  the  same  rela- 
tion to  those  whose  conveyances  they  so  use.  It 
is  in  this  view  that  we  regard  those  decisions  ap- 
plicable in  this  case,  and  it  is  for  the  reasons  just 
stated  that  the  text-writers  class  express  companies 
and   dispatch   companies   together. 

This  is  not  like  the  case  of  a  shipment  over 
several  connecting  lines  of  railroad,  where  the  com- 
pany first  receiving  the  goods  makes  the  contract 
for  itself  and  others,  and  stipulates  that  liability 
shall  fall  alone  upon  the  particular  line  in  whose 
custody  the  goods  may  be  when  loss,  if  any,  may 
be  suffered.  There  the  company  first  receiving  the 
goods  is  in  fact  and  by  the  contract  a  common 
carrier  for  only  a  part  of  the  route — to  the  end 
of  its  own  line;  here  the  defendant  is  in  fact  and 
by  the  contract  a  common  carrier  for  the  whole 
route — from  point  of  shipment  to  destination. 
There  that  company  binds  itself  to  the  faithful 
performance  of  duty  as  a  common  carrier  only 
while  the  goods  may  remain  upon  its  line,  and 
until  delivered  to  the  one  next  succeeding.  To 
that  extent  and  for  that  distance,  but  no  farther, 
does  it  hold  itself   out  to   the   consignor  as  a  com- 
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mon  carrier.  For  the  balance  of  the  route  it  acts 
only  as  agent  of  the  other  lines.  Here  the  de- 
fendant holds  itself  out  to  the  consignors  as  a 
common  carrier  for  the  whole  route  an4  in  its 
own  name;  and  for  itself  as  principal,  and  not  as 
agent  of  any  one,  contracts  to  furnish  the  neces- 
sary means  of  transportation  upon  every  part  of 
the  entire  journey.  There  the  duty  of  transpor- 
tation is  divided  into  several  parts,  and  each  com- 
pany stands  as  an  .independent  carrier,  bound  only 
for  safe  carriage  over  its  own  line  and  prompt 
delivery  to  the  next  in  succession,  or  to  the  con- 
signees, and  it  is  released  from  liability  only  while 
the  goods  may  be  in  custody  of  other  lines. 
Here  the  defendant  undertakes  the  whole  trans- 
portation upon  its  own  responsibility,  and,  owning 
no  railroad  itself  for  any  part  of  the  route,  it 
employs  such  lines  of  others  as  it  sees  fit  to  use. 
In  making  the  contract  with  the  consignors  it  acts 
for  itself  alone;  and  in  making  the  necessary  sub- 
contracts with  such  railroad  lines  as  it  chooses  to 
employ  for  assistance  in  the  performance  of  its 
undertaking  with  the  consignor^,  it  again  acts  for 
itself  and  no  one  else.  And,  though  it  thus  as- 
sumes for  itself  the  duty  of  through  transportation 
and  selects  its  own  agencies,  it  nevertheless  at- 
tempts to  exempt  itself  absolutely  from  all  account- 
ability for  any  loss  that  fnay  occur  during  any 
part  of  the  entire  transit.  There  the  company 
first  receiving  the  goods  and  making  the  contract 
for  itself   and   other  companies   leaves  each  answer- 
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able,  under  the  law,  for  any  loss  upon  its  own 
line,  the  same  as  if  no  special  contract  were  made, 
and  stipulates  only  for  exemption  from  liability  for 
loss  upon  other  lines,  a  liability  which  it  could 
not  in  any  event  be  compelled  to  assume  against 
its  will.  Here  the  defendant  leaves  itself  account- 
able for  no  loss  whatever  which  may  happen  on 
any  part  of  the  journey,  but,  by  throwing  the 
whole  burden  upon  the  railroad  lines,  its  agents, 
it  seeks  to  relieve  itself  absolutely  from  even  a 
possibility  of  responsibility,  on  its  own  part,  for 
any  loss  on  any  line.  If  loss  be  occasioned  upon 
the  first  line,  or  upon  the  last  line,  or  upon  any 
intermediate  line,  the  result  is  the  same  to  the 
defendant.  It  has  positive  exemption  from  account- 
ability in  each  and  every  instance,  if  its  stipulation 
be  sustained.'  It  assumes  the  duty  and  receives 
the  compensation  of  a  common  carrier,  but  tries  to 
throw  off'  all  responsibility  attaching  to  that  rela- 
tion and  character.  There  the  contract  is  reason- 
able, and  therefore  lawful;  here  it  is  unreasonable, 
and   therefore   unlawful. 

Manifestly,  no  one  of  several  connecting  lines 
of  railroad  would  be  permitted  to  contract  against 
accountability  for  a  loss  upon  its  own  line;  and, 
for  the  same  obvious  reasons,  this  defendant,  which 
makes  such  lines  its  agents  and  its  own  for  the 
purposes  of  this  transportation,  as  between  it  and 
the  owner  of  the  goods,  should  not  be  allowed  to 
protect  itself  behind  the  stipulation  presented  in 
this   case.      Otherwise,   all    common    carriers    in    the 
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land  which  use  the  conveyances  of  others  in  the 
transportation  of  their  freight  and  performance  of 
their  contracts  with  their  customers,  may  by  agree- 
ment completely  annihilate  their  common  carrier 
liability,  and  revolutionize  the  wholesome  rule  of 
law  hitherto   prevailing   upon   that   subject. 

Owing  to  the  vast  scope  and  importance  of  the 
subject,  the  Courts  and  text-writers  have  devoted 
much  time  and  space  to  the  discussion  of  the 
power  and  right  of  connecting  railroad  companies 
to  limit  and  extend  their  common  law  liability  as 
common  carriers  within  and  beyond  the  terynini  of 
their  respective   lines. 

All  authorities  are  now  agreed,  we  believe,  iti 
holding  that  the  first  of  a  number  of  successive 
companies  rendering  service  in  the  carriage  of 
freight  between  distant  points,  may  sD  bind  itself 
to  deliyer  goods  beyond  the  terminus  of  its  own 
line  as  to  become  responsible  for  their  safe  carriage 
through  the  entire  journey;  but  with  respect  to 
what  is  necessary  to  constitute  such  a  contract  the 
English  and  American  authorities  are  quite  inhar- 
monious. The  English  rule  is  that  the  receipt  of 
goods  marked  for  a  given  point,  without  a  positive 
limitation  of  responsibility,  affords  prima  facie  evi- 
dence of  an  undertaking  on  the  part  of  the  car- 
rier to  safely  transport  them  to  their  destination, 
whether  within  or  beyond  the  limits  of  its  own 
line;  while  in  America  most  of  the  Courts  regard 
each  company  as  liable  in  the  common  carrier  ca- 
pacity  only   for  the  extent   of   its   own    line,   unless 
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there  be  a  special  contract  to  the  contrary.  The 
latter  may  be  stated  to  be  the  American  rule, 
though  some  of  the  States,  Tennessee  among  the 
number,  have  adopted  the  English  rule  as  more 
consonant  with  sound  reason  and  public  policy. 
Schouler's  Bailments  and  Carriers,  Ed.  1887,  Sees. 
593  to  598,  inclusive;  Lawson  on  Con.  of  Car., 
Sees.  235  to  240,  inclusive;  Redfield  on  Carriers, 
Sees.  190  and  197;  Hutchinson  on  Car.,  Sec.  145 
to  149,  inclusive,  and  Sees.  151,  152;  i.  ^  N,  R. 
JR.  Co.  v.  Campbell,  7  Heis.,  253;  E.  B.  Co.  v. 
Rogers,  6  Heis.,  143;  R.  R.  Co.  v.  McElwee,  lb., 
208;    Railroad   Co.   v.    Weaver,   9  Lea,  38. 

It  is  likewise  well  settled  that  a  common  carrier 
is  not  bound  in  law  to  transport  goods  beyond  its 
terminus,  and  that  it  may,  therefore,  lawfully  stip- 
ulate that  it  shall  not  be  liable  for  loss  after  the 
goods  have  passed  beyond  the  limits  of  its  own 
line  and  upon  the  line  of  another.  Schouler's 
Bail,  and  Car.,  Sec.  603;  Lawson  on  Con.  of  Car., 
Sec.  236;  R.  R.  Co.  v.  Bnimley,  5  tLea,  401;  DiW 
lard  V.  R.  R.  Co.,  2  Lea,  288;  9  Bax.,  188;  7 
Heis.,    257. 

But  it  is  readily  seen  that  this  case  is  not  con- 
trolled by  either  of  those  doctrines.  It  is  not  the 
case  of  a  limitation  of  liability,  to  the  line  of  the 
contracting  carrier,  nor  of  an  extension  of  respon- 
sibility beyond  the  limits  of  that  line.  On  the 
contrary,  it  is  the  case  of  a  carrier  for  the  whole 
route  attempting  to  relieve  itself  from  liability 
upon   any  part    thereof    because    it    has    no   convey- 
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ances  of  its  own,  and  is  compelled  to  use  those 
of  others  in  the  performance  of  its  contract  of 
shipment. 

Declining  to  lend  our  assistance  or  approval  to 
such  an  effort,  we  hold  that  the  defendant,  not- 
withstanding its  stipulation,  is  responsible  for  the 
consequences  of  the  negligence,  if  any,  of  the  rail- 
road companies  which  it  employed  in  the  transpor- 
tation of  the  goods  sued  for,  such  companies  being, 
to  all  intents  and  purposes,  its  servants  or  agents, 
as  between   it  and   the   plaintiffs. 

There  is  no  positive  proof  that  the  loss  resulted 
from  the  negligence  of  any  one.  But  such  proof 
is  not  necessary  to  entitle  plaintiffs  to  a  recovery; 
for,  "where  goods  in  the  custody  of  a  common 
carrier  are  lost  or  damaged,  the  presumption  of 
law  is  that  it  was  occasioned  bv  his  default,  and 
the  burden  is  upon  him  to  prove  that  it  arose 
from  a  cause  for  which  he  was  not  responsible." 
Lawson  on  Con.  of  Car.,  Sec.  245;  Hutchinson  on 
Car.,  Sec.  764 ;«  Schouler's  Bail,  and  Car.,  Sec.  439; 
9  Bax.,   188;    2   Lea,   296;    63  Peiln.   St.,   14. 

The  defendant  assigns,  as  additional  error,  the 
action  of  the  Court  below  in  giving  to  the  jury 
certain  instructions,  and  in  refusing  certain  requests 
for  instructions,  with  respect  to  what  was  necessary 
to  constitute  the  bill  of  lading  a  contract  between 
the  parties. 

Referring  to  the  bill  of  lading  and  the  stipula- 
tion therein,  which  we  have  already  quoted  and  con- 
sidered, his  Honor,  the  Trial  Judge,  to  the  jury  said: 


DECEMBER  TERM,  1887.  417 


Transportation  Company  v.  Bloch  Brothers. 


"It  is  not  a  contract  between  the  parties,  unless 
you  find  that  there  is  evidence  establishing  that 
plaintiffs  agreed  to   that  stipulation. 

"Before  this  stipulation  in  the  bill  of  lading 
would  be  binding  on  the  plaintiffs,  it  would  be 
necessary  for  the  defendant  to  show  that  plaintiffs' 
attention  had  been  called  to  it,  and  that  they  ex- 
pressly or  impliedly  assented  to  it.  The  fact  that 
they  accepted  the  bill  of  lading  from  the  defend- 
ant, kept  possession  of  it  without  objection,  and 
introduced  it  in  evidence,  would  not  be  sufficient, 
in   my  opinion." 

This  charge  is  in  accord  with  the  uniform  hold- 
ing of  the  Supreme  Court  of  Illinois,  which  re- 
quires the  carrier  to  show  affirmatively  that  the 
restrictions  of  liability  claimed  by  it  were  in  fact 
known  and  assented  to  by  the  shipper.  Boscowitz 
V.  Adams  Express  Co,,  93  111.,  194;  71  111.,  458; 
42  111.,  89.  But  it  is  contrary  to  the  great  weight 
of  American  and  English  decisions,  which  hold 
that  the  fair  and  honest  acceptance  of  a  bill  of 
lading  without  dissent  raises  a  presumption  that 
all  limitations  contained  therein  were  brought  to 
the  knowledge  of  the  shipper,  and  agreed  to  by 
him.  3  Wood's  Railway  Law,  note  2,  pp.  1577 
and  1578;  Lawson  on  Con.  of  Car.,  Sec.  102; 
Hutch,  on  Cor.,  Sec.  239;  Schouler's  Bail,  and  Car., 
Sees.   464,   465;    5   Lea,   404;    2   Lea,   294. 

The  requests  for  instruction  were  in  substantial 
conformity  to  the  rule  as  announced  by  this  Court 
in  the  last  two   cases   mentioned. 

28 
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This  action  of  the  Court  in  giving  the  jury 
improper  instruction  upon  the  one  hand,  and  in 
refusing  to  give  proper  instruction  upon  the  other, 
would  ordinarily  be  fatal,  and  aftbrd  ground  for 
reversal ;  but  it  is  not  so  in  this  case,  because  the 
error  is  immaterial.  The  matter  in  hand  was  the 
stipulation  through  which  'the  defendant  sought  to 
protect  itself  against  liability.  It  has  already  been 
seen  that  the  Court  was  right  in  telling  the  jury 
that  such  stipulation,  though  the  contract,  was  in- 
valid, because  unreasonable  and  against  public  pol- 
icy. Therefore,  any  error  with  reference  to  what 
was  necessary  to  make  it  a  contract  was  clearly 
immaterial.  Being  immaterial,  a  reversal  cannot 
be  predicated  upon  it.  3  Head,  331;  5  Sneed,  587; 
1   Lea,   664. 

Affirmed. 

DISSENTINQ    OPINION. 

The  following  dissenting  opinion  was   delivered: 

FoLKBS,  J.  This  is  an  action  brought  by  the 
plaintiffs  against  the  defendant  to  recover  the  value 
of  a  shipment  of  merchandise  from  New  York 
city  to   Clarksville,   Tenn. 

The  proof  shows  that  the  defendant  company 
received  the  goods  in  New  York,  and  executed 
therefor  a  bill  of  lading  containing  the  marks  on 
the  package  addressed  to  Clarksville,  and  embracing 
the   following   language  : 


DECEMBER  TERM,  1887.  419 


Transportation  Company  v.  Bloch  Brothers. 


"Ninety-six  cents  per  100  lbs.,  to  be  fprwarded 
to  Clarksville  under  the  following  conditions :  It 
being  expressly  understood  and  agreed  that,  in  con- 
sideration of  issuing  this  through  bill  of  lading, 
guaranteeing  a  through  rate,  the  Merchants'  Dis- 
patch Transportation  Company  reserves  the  right 
to  forward  said  goods  by  any  railroad  lines  be- 
tween point  of  shipment  and  destination.  *  * 
The  Merchants'  Dispatch  Transportation  Company, 
or  carriers  over  whose  line  the  goods  are  trans- 
ported, shall  only  be  responsible — "  *  *  * 
Then  follows  the  several  and  usual — not  to  say 
invariable  at  thisday — clauses  limiting  the  liability 
of  the  carrier,  none  of  which  it  is  necessary  to 
notice  except  the   following: 

"It  is  further  stipulated  and  agreed  that,  in 
case  of  any  loss,  detriment,  or  damage  done  to  or 
sustained  by  any  of  the  property  herein  receipted 
for  duriv^g  such  transportation,  whereby  any  legal 
liability  or  responsibility  shall  or  may  be  incurred, 
that  company  alone  shall  be  held  answerable  there- 
for in  whose  actual  custody  the  same  may  be  at 
the   time   of   the   happening   thereof." 

The  defendant  company  carried  the  goods  safely 
and  without  delay  to  Louisville,  Ky.,  the  terminus 
of  its  own  line,  in  its  own  cars,  and  there  de- 
livered same  to  the  Louisville  &  Nashville  Railroad, 
which  was  the  most  direct  route  to  Clarksville,  to 
be  by  the  last  named  company  carried  to  the 
point,  of   destination. 

There   is  no   proof  showing  how  the  goods  were 
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lost  or  destroyed.  It  merely  appears  that  the  par- 
ticular package  sued  for  was  not  delivered  to  the 
consignee  at  Clarksville.  While  it  is  certain  from 
the  proof  that  the  loss  occurred  on  the  Louisville 
&  Nashville  Road,  it  does  not  appear  how  -such 
loss  was  brought  about,  whether  by  fire,  robbery, 
or  otherwise,  with  or  witliout  negligence  on  the 
part  of   said   Louisville   &   Nashville    Railroad    Co. 

The  record  shows  that  there  was  no  kind  of 
partnership  arrangement  between  the  defendant  com- 
pany and  the  Louisville  &  Nashville  Railroad  Co. 
The  latter  had  no  share  or  participation  in  the 
profits  of  the  carriage  from  New  York  to  Louis- 
ville, and  the  former  no  share  or  participation  in 
the  freight  from  Louisville  to  Clarksville.  What 
is  said  about  having  to  pay  the  succeeding  lines 
whatever  they  might  charge  is  shown  to  have  ref- 
erence to  the  fact  that  the  defendant  had  guaran- 
teed the  through  freight,  and  that,  so  fa^  as  the 
shipper  is  concerned,  the  defendant  would  have  to 
satisfy   the   freight   charge   of    connecting   lines. 

Verdict  and  judgment  for  the  plaintift'.  Motion 
for  new  trial  overruled,  and  appeal  in  error  to 
this  Court. 

The  error  complained  of  is  in  the  charge  of 
the  Court  as  given  and  for  refusal  to  charge  as 
requested. 

Notwithstanding  the  bill  of  lading,  the  Trial 
Judge   opened   his   charge   to   the   jury   by  saying: 

"It  is  admitted  that  the  defendant  received  the 
goods    in    New    York    from    the    plaintiff^'s    agent; 
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then  I  charge  you  it  was  its  duty  to  deliver  them 
to  the  plaiutifts  at  Olarksville.  Nothing  would 
excuse  them  except  the  act  of  God  or  the  public 
enemy,  and  in  this  case  it  was  not  pretended  there 
was   such  act   of    God   or   the   public   enemy.'^ 

The  statement  of  the  law  as  there  ^iven,  when 
taken  in  connection  with  the  undisputed  facts  in 
the   case,   was   well   calculated   to  mislead  the   jury. 

Continuing,   the    judge    said : 

"The  defendant  says  it  turned  the  case  of  goods 
over  to  the  Louisville  &  Nashville  Railroad  Co.  at 
Louisville,  as  its  line  terminates  there;  but,  if  it 
did  so,  the  Louisville  &  Nashville  Railroad  Co., 
under  the  bill  of  lading  or  contract,  was  the  agent 
of  the  defendant,  and  if  the  loss  was  the  result 
of  the  negligence  of  that  company  or  its  servants 
or  agents,  then  the   defendant  would  be   liable." 

This  is  clearly  erroneous.  How  it  can  be  said 
or  supposed  that  the  Louisville  &  Nashville  Rail- 
road Co.  were  the  agents  of  the  defendant  com- 
pany does  not  appear.  Certainly,  under  the  proof 
in  the  record,  if  there  was  any  relation  of  prin- 
cipal and  agent  between  the  defendant  company 
and  the  Louisville  &  Nashville  Railroad  Co.,  the 
Louisville  &  Nashville  Co.  was  the  principal  and 
the  defendant  company  was  its  agent,  authorized  to 
make  a  contract  binding  it  as  to  rate  of  freight, 
and  to  safely  carry  from  the  point  of  contact  with 
defendant  company  to  the  point  of  destination. 
The  railroad  company  was  to  carry  on  its  own 
account    and    upon    its    own    responsibility,    for    its 
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own  sole  compensation;  the  defendant  company 
'being  authorized  by  its  contract  with  the  shipper 
to  select  the  route  beyond  its  terminus,  but,  when 
selected,  the  railroad  became  the  carrier  for  the 
shipper,  and  not  agent  for  the  defendant  company 
selecting   it.  • 

But,  before  discussing  this  aspect  of  the  case, 
let  us  see  further  into  the  charge.  Continuing,  the 
judge   said : 

"The  defendant  relic's  upon  the  following  stip- 
ulation in  the  bill  of  lading."  Here  follows  so 
much  of  the  bill  of  lading  relating  to  exemption 
for  loss  occurring  beyond  its  line  as  we  have 
already  quoted.  The  judge  adds:  "That  is  in' the 
bill  of  lading  in  fine  print,  and  the  defendant  says 
that  as  the  loss,  if  it  occurred  at  all,  occurred 
after  it  passed  from  its  hands  to  the  Louisville  & 
Nashville  Railroad,  this  clause  relieves  it  from  lia- 
bility. Such  a  stipulation  might  be  binding  on 
the  shipper  or  consignee  if  there  was  a  contract 
to  that  effect  signed  or  mutually  assented  to  by 
both  parties;  but  here  there  is  no  contract  signed 
by  the  shipper  or  consignee.  There  is  nothing 
but  a  bill  of  lading  signed  by  the  agent  of  the 
defendant.  It  is  not  a  contract  between  the  par- 
ties unless  you  find  that  there  is  evidence  estab- 
lishing that  the  plaintiff's  agreed  to  that  stipulation. 
Before  this  stipulation  in  the  bill  of  lading  would 
be  binding  on  the  plaintiffs,  it  would  be  necessary 
for  the  defendant  to  show  that  plaintiffs'  attention 
had  been   called    to   it,   and    that    they   expressly  or 
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impliedly  assented  to  it.  The  fact  that  they  ac- 
cepted the  bill  of  lading  from  the  defendant,  kept 
possession  of  it  without  objection,  and  introduced 
it  in  evidence,  would  not  'be  sufficient  in  my 
opinion." 

This  is  manifest  error.  Directly  the  contrary  to 
this  was  held  by  this  Court  in  Railroad  v.  Brum- 
ley,  5  Lea,  401,  following  other  cases  in  this  State. 
Indeed,  no  one  undertakes  to  defend  this  part  of 
the  charge,  it  being  contended  that  it  becomes  im- 
material in   view   of   what  follows  in  the   charge. 

We  are  not  prepared  to  admit  that  such  mani- 
fest error  could,  in  any  event,  be  permitted  to 
pass  as  immaterial.  The  portion  of  the  charge 
which  it  is  claimed  renders  the  above  error  innoc- 
uous follows  immediately  upon  what  has  just  been 
quoted,   and   is   this : 

"But,  whether  that  be  so  or  not,  in  my  opin- 
ion that  stipulation  is  rendered  void  by  the  other 
stipulation  which  preceded  it,  to  the  effect  that 
the  defendant  reserved  the  right  to  fonoard  said  goods 
by  any  railroad  line  betioeen  point  of  shipment  and 
destination;  for  by  that  stipulation  it  made  the 
forwarding  carrier  its  agent,  and  the  law,  on 
grounds  of  public  policy,  could  not  allow  it  to 
stipulate  exemption  from  liability  for  the  conse- 
quences of  the  negligence  of  its  agents,  or  their 
failure   to  do   their  duty." 

We  have  quoted  thus  at  length  so  that  the 
entire  charge,  in  any  manner  relating  to  the  bill 
of   lading,  might  be  seen. 
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How  the  portion  last  quoted  can  be  said  to  cure 
the  former,  we  are  at  a  loss  to  see,  unless  it  be 
upon  the  idea  that  two  wrongs  make  a  right,  or 
the  greater  error  swallows  up  the  smaller;  for,  in 
my  opinion,  the  error  last  quoted  is  greater  than 
the  former.  For  cases  may  be  found  in  one  or 
more  of  the  other  States  to  sanction  the  first 
proposition  as  to  mutuality  of  contract  being  mani- 
fested by  the  signature  of  the  shipper,  but  we 
know  of  no  case  and  no  principle  of  law  that 
justifies   the   latter  proposition. 

It  is  too  well  settled  now  to  admit  of  contro- 
versy that  a  carrier  receiving  freight  for  a  point 
beyond  its  terminus  may  stipulate  for  exemption 
from  liability  for  loss,  however  occurring,  on  an- 
other and  distinct  line,  where  the  carriage  to  point 
of  destination  renders  necessary-  the  employment  of 
several  lines,  and  where  a  reduced  or  a  guaranteed 
through  rate  is  the  consideration  for  such  stipula- 
tion. Railroad  v.  Brumley,  5  Lea,  401;  Dillard 
Bros.  ^  Coffin  v.  L.  Sf  N.  R.  R.  Co.,  2  Lea,  288; 
L.  Sf  N.  R.  R.  V.  Campbell  Sf  Richards,  7  Heis., 
257;  M.  ^  C.  R.  R.  v.  Holloway,  9  Bax.,  188. 
The  last  case,  holding  the  doctrine  as  above  stated, 
adjudges  also  that  the  burden  of  proof  is  on 
whichever  road  may  be  sued  to  show  that  the 
loss  did  not  occur  while  on  its  road.  When  this 
is  shown,  it  is  a  complete  defense.  III.  Cent.  R. 
R.  Co.  V.  Frankenberg,  54  111.,  88;  Evans.  -^  C. 
R.   R.   V.   Androscoggin   Mill,   22   Wall.,   594;    Taylor 
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V.  Little '  Rocky  Miss.  River  ^  Texas  R.  R.,  32 
Ark.,   393. 

But  it  is  said  that  while  this  is  so  as  to  one 
railroad  company  receiving  freight  to  be  shipped 
beyond  its  road,  the  rule  does  not  apply  to  a  dis- 
patch company  or  an  express  company.  To  this 
we  answer  that  upon  principle  there  can  be  no 
such  distinction.  The  rule,  as  announced,  is  one 
applied  to  common  carriers;  for  as  to  a  private 
carrier,  he  can  make  his  own  contract,  and  always 
could,  just  as  freely  as  any  other  private  individ- 
ual  could  make   any   contract  not   illegal. 

The  question  originally  was,  Could  a  common 
carrier  be  allowed  to  stipulate  for  an  exemption 
from  the  common  law  liability  attaching  to  it  as 
such;  and,  as  we  have  seen,  it  has  been  answered 
in  the  affirmative.  As  a  question  of  public  pol- 
icy it  was  viewed  by  the  Courts,  and  the  privi- 
lege accorded  to  make  such  stipulation.  It  has 
nothing  to  do  with  the  question  of  negligence  or 
fraud,  but  looks  to  having  the  loss,  and  consequent 
right  of  recovery,  fall  upon  the  particular  road 
having   charge   of   the  freight   at  the   time   of  the  loss. 

Now,  who  can  say  that  a  dispatch  or  express 
company  is  not  a  common  carrier,  and  as  such  to 
be  onerated  with  the  same  burdens,  and  to  enjoy 
the  same  privileges,  as  other  common  carriers. 
Express  compj^nies  are  held  to  be  common  carriers 
in  Owell  V.  Adams  Express  Co.  by  this  Court,  in 
an  unreported  case,  but  published  in  1  Cent.  L. 
J.,  186,  and  cited  approvingly  by  Judge  Cooper  in  2 
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Lea,  288.  They  are  held  as  common  carriers  in 
Southern    Express    Co.   v.    Wormack^   1    Ileis.,   265. 

Do  not  the  considerations  of  public  policy  which 
lead  to  the  permission  of  restricted  liability  as  to 
railroads,  apply  with  equal  eftect  to  dispatch  and 
express  companies?  These  considerations  were  for- 
cibly expressed  by  this  Court  in  the  Dillard  Bros, 
case:  ''Courts  must  have  regard  for  the  great  in- 
terest of  commerce,  upon  which  so  much  of  our 
modern  civilization  depends."  And,  as  said  by  the 
Supreme  Court  of  the  United  States,  allowing  such 
restricted  liability  to  be  contracted  for  "enables 
the  carrying  interest  to  reduce  its  rate  of  com- 
pensation, thus  proportionally  relieving  the  trans- 
portation of  produce  and  merchandise  from  some 
of    the   burdens   with    which   it   is   loaded." 

But  it  is  said  the  case  of  the  Bank  of  Ken- 
tacky  v.  Adams  Express  Co,,  93  U.  S.  177,  estab- 
lished  a  difterent   rule   for  express   companies. 

In  our  opinion  there  is  nothing  in  that  ca«e  at 
war  with  the  views  we  have  expressed.  The  case 
did  not  present  the  question  as  to  right  to  stipu- 
late for  a  loss  to  fall  upon  some  connecting  line, 
but  stipulated  for  exemption  from  loss  by  fire  any- 
where on  any  line.  The  learned  Judge,  on  page 
181  of  the  opinion,  says  the  stipulation  there  con- 
sidered "extends  to  all  loss  by  fire,  no  matter 
how  occasioned,  whether  occurring  accidentally  or 
caused  by  the  culpable  negligence  of  the  carrier 
or  its  servants,  and  even  to  losses  by  fire  caused 
by   willful   acts   of  the   carriers   themselves." 
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Ko  such  case  here.  The  case  is  decided  upon 
the  ground  that  the  express  company  had  con- 
tracted to  carry  all  the  way.  The  money  lost  by 
fire  was  in  the  actual  custody  and  charge  of  the 
express  messenger,  the  company's  chosen  agent.  It 
was  never  delivered  to  the  railroad,  the  negligent 
destruction  of  whose  bridge  caused  the  burning, 
but  remained  in  the  manual  possession  of  the  ex- 
press company,  who  paid  the  railroad  to  carry  for 
it,  not  for  the  shipper.  It  was  a  stipulation  for 
exemption  for  its  own  negligence,  not  for  exemp- 
tion from  the  negligence  of  another  and  different 
carrier,  to  whom  it  was  authorized  to  deliver  the 
goods  for  the  common  employer.  On  page  186 
the   Court   say  in   that  case: 

"  We  do  not  deny  that  a  contract  may  be  made 
that  will  put  a  common  carrier  on  the  same  foot- 
ing with  a  private  carrier  for  hire,  as  respects  his 
liability  for  loss  caused  by  the  acts  or  omissions 
of  others." 

This  case  does  not  decide  that  the  express  com* 
pany,  who  is  by  contract  authorized  to  deliver 
freight  to  another  express  company,  or  to  a  rail- 
road, after  the  terminus  of  the  express  line  is 
reached,  may  not  stipulate  for  exemption  from  loss 
caused  by  such   other  express   company   or   railroad. 

Well,  then,  if  it  be  true  that  one  railroad  can 
make  such  contract  for  exemption  when  it  has  de- 
livered to  another  railroad,  why  not  one  dispatch 
company   have  the   same   privilege? 

But   it  is   said    that    the  fact    that    the  first  car- 
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rier  reserves  the  right  to  select  the  succeeding  car- 
rier makes  such  succeeding  carrier  the  former's 
agent. 

Where  is  the  authority  or  the  principle  which 
justifies   such    contention? 

The  first  carrier  had  the  right  to  select  the 
second  without  any  express  reservation.  The  fact 
that  the  bill  of  lading  called  for  a  point  beyond 
his  terminus,  and  designated  no  second  or  inter- 
mediate line,  carried  with  it,  by  necessary  impli- 
cation, the  right  on  the  part  of  such  carrier  to 
select  the  succeeding  carrier,  he  being  liable  only 
for  good  faith  and  reasonable  diligence  in  selecting 
a   prudent,   safe,   and   eflicient   succeeding   carrier. 

Now,  the  fact  that  the  contracting  carrier  saw 
fit  to  avoid  any  question  of  liability,  as  for  a  de- 
viation or  otherwise,  in  the  selection  of  such  suc- 
ceeding carrier,  does  not  make  the  latter  his  agent 
any  more  than  if  he  had  selected  such  carrier 
without   such   stipulation. 

A,  as  agent  for  B,  may  be  empowered  to  select 
another  agent  for  B  without  such  other  agent  be- 
coming A's  agent.  Though  designated  by  A  under 
the  power  of  attorney,  he,  when  selected,  is  as 
much  the  agent  of  B  as  if  B  had  selected  him 
in   person. 

That  an  express  company  is  accorded  the  pri\n- 
leges  of  a  railroad  company,  or  any  other  common 
carrier,  with  reference  to  its  right  to  stipulate  for 
limited  liability  under  like  circiunstanceSj  is  shown 
by  the   opinion   of   this    Court    in   Southern  JExpress 
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Co.  V.  Glenn  ^  Soyis^  16  Lea,  472,  where  it  is  held 
that  such  company  may  stipulate  for  exemption  from 
liability  for  loss  of  money  or  goods  intrusted  to 
it  for  carriage,  unless  the  claim  therefor  shall  be 
made  in  writing  within  thirty  days  from  the  date 
of   the   contract. 

Every  consideration  which  is  urged  in  the  opin- 
ion of  the  majority  of  the  Court  as  to  the  im- 
policy of  allowing  the  transportation  company  to 
avail  itself   of   the    limited    liability   claimed   in   the 

« 

contract  at  bar,  applies  with  equal  force  to  the 
inexpediency  of  allowing  the  exemption  in  the 
16th   Lea  case. 

None  of  the  cases  cited  in  the  opinion  of  the 
majority,^ in  my  judgment,  warrant  the  distinction 
sought  to  be  made.  The  result  reached  is  this: 
A  railroad  company,  when  it  is  the  first  and  con- 
tracting company,  will  be  allowed,  for  consideration 
of  reduced  or  guaranteed  through  freight,  to  limit 
its  liability  to  its  own  line  where  it  has  contracted 
for  a  point  beyond.  A  dispatch,  transportation,  or 
fast  freight  company,  though  held  to  be  in  all  re- 
spects as  much  of  a  common  carrier,  will  not, 
under  identically  the  same  circumstances,  be  allowed 
the  same  privilege  where  it  reserves  the  right — that 
it  and  the  railroad  both  had  without  such  reserva- 
tion— to  select  one  of  several  competing  lines  that 
meet  it  at  the  terminus  of  its  own  lines. 
To  such  a  conclusion  I  cannot  assent. 
■  The  very  same  considerations  of  public  policy — 
the    reduction   of    freights    and    the    expedition    of 
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delivery — which  lead  the  courts  to  permit  the  lim- 
ited liability  in  the  one  case  would  suggest  the 
like  privilege  in  the  other.  It  has  nothing  to  do 
with  the  impolicy  of  allowing  carriers  to  contract 
for  exemption  from  liability  for  the  negligence  of 
itself,  or  agents  or  employes.  Such  exemption  is 
not  to  be  allowed  to  either  the  railroad  or  the 
transportation  company,  and  is  not  contended  for 
nor  involved  in  the  case  at  bar;  but  the  question 
is.  Is  there  any  difterence  between  the  right  to 
make  such  a  contract  by  a  fast  freight  line  and 
the   same   right  in   a   railroad   company? 

The  only  difterence  between  the  two  is  that  the 
railroad  company  owns  the  track  and  the  cars, 
while  the  freight  companies  own  the  cprs  only; 
both  are  held  to  be  common  carriers;  both  make 
identically  the  same  form  of  contract  with  the 
shipper;  both  have  to  turn  over  goods  to  connect- 
ins:  lines  when  the  terminus  of  their  own  is 
reached. 

I  must  plead  guilty  to  a  total  inability  to  dis- 
cover the  rule  or  the  reason  for  any  different 
measure  of  responsibility  to  be  applied  in  the  one 
case  and  not  in  the  other.  I  can  readily  see 
where  some  confusion  may  appear  to  exist,  grow- 
ing out  of  the  language  used  arguendo  in  some  of 
the  reported  cases,  where  express  companies  have 
sought  to  claim  exemption  from  the  liability  of 
common  carriers  by  assuming  to  be  forwarders 
merely.  When  such  companies  made  this  effbft, 
the    courts   were    prompt    and    emphatic  in    holding 
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that  neither  express  companieF  nor  dispatch  com- 
panies would  he  allowed  to  claim  to  be  free  from 
the  same  burdens  that  the  law  placed  upon  other 
common  carriers.  But  when  they  were  held  to 
be  a  common  carrier,  and  onerated  with  its  burdens, 
they  were  given  all  its  privileges  under  like  cir- 
cumstances. 

I  say  under  like  circumstances;  for,  of  course, 
when '  an  express  company  sends  its  messenger 
along,  who  retains  possession  and  control  of  the 
package,  it  will  not  be  heard  to  say  that  it  is 
not  a  common  carrier  to  the  end  of  the  journey 
simply  because  it  uses  the  tracks  or  the  cars  of 
other  companies. 

All  the  cases  referred  to  in  the  majority  opin- 
ion, recognize  the  dispatch  companies  as  common 
carriers  in  the  fullest  sense  of  the  term,  and  make 
no  such  distinction  as  is  established  here.  They 
recognize  the  right  of  such  companies  to  make 
the  same  contracts  and  apply  the  same  rules  and 
principles  in  determining  their  liability— no  more 
and  no  less — that  is  applied  to  ordinary  railroad 
companies.  JRobinson  Bros.  Sf  Gifford  v.  The  Mer- 
chants' Dispatch  Transportation  Co,,  45  Iowa,  470 ; 
Stewart  v.  The  Merchants'  Dispatch  Transportation 
Co.,  47  Iowa,  229;  Bancroft  v.  Merchants'  Dispatch 
Transportation  Company,  47  Iowa,  262;  Merchants' 
Dispatch  Transportation  Co.  v.  Bolles,  80  111.,  473; 
Merchants'  Dispatch  Transportation  Co.  v.  Leysor, 
89  111.,  43.  In  this  case  the  goods  were  to  be 
transported   from    New   York   to   Alton,   111.,   and   it 
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was  conceded  that  this  company  could  make  the 
same  stipulation  that  other  common  carriers  make 
as  to  fire  exemption,  provided  the  contract  was 
expressly  agreed  to  by  the  shipper — applying  to  it 
the  same  rule  that  is  ift  force  in  that  State  with 
reference   to   railroad   companies. 

The  authority  cited  for  the  distinction  that  is 
sought  to  be  made  here  is  based  entirely  upon 
express  cas.es,  where  the  messenger  accompanied  the 
goods.  That  such  was  the  case  of  The  Bank  of 
Kentucky  v.  Express  Co.,  93  U.  S.,  has  already 
been   shown. 

To  the  same  effect  exactly  is  the  case  of  Buck- 
land  and  Another  v.  Adams  Express  Co.,  97  Mass., 
120,  so  extensively  quoted  in  the  opinion  of  the 
majority.  There  was  a  contract  by  the  express  com- 
pany to  carry  from  Springfield,  Mass.,  to  Vicke- 
burg.  Miss.  Loss  was  occasioned  by  explosion  on 
a  Mississippi  River  steam-boat.  The  effort  waa 
to  claim  the  restricted  liability  of  a  forwarder 
only,  and,  failing  in  this,  to  rely  on  a  contract 
for  limited  liability  as  carrier  made  with  a  person 
assuming  to  be  an  agent  of  the  consignee. 
The  points   decided   were: 

First — That  where  an  express  company  assumes 
entire  possession  and  control  of  the  goods  to  the 
point  of  destination,  the  liability  is  that  of  a  com- 
mon carrier  to  the  end  of  the  route,  although  it 
may   style   itself   a  forwarder   only. 

Second — That  the  facts  of  the  case  do  not  show 
that  the    consignee    assented    to    any   restriction    on 
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the   liability  of  the   express   company   as   a  common 
carrier. 

Bigelow,  Ch.  J.,  in  delivering  the  opinion  in 
that  case  expressly  recognizes  the  right  of  such  a 
carrier  to  stipulate  for  limited  liability  in  proper 
cases.      He  says: 

"If  a  person  assumes  to  do  the  business  of  a 
common  carrier,  he  can,  if  he  sees  fit,  confine  it 
within  such  limits  that  it  may  be  done  under  his 
personal  care  and  supervision,  or  by  agents  whom 
he  can  select  and  control;  but  if  he  undertakes  to 
extend  it  further,  he  must  either  restrict  his  liability 
by  a  special  contract^  or  bear  the  responsibility  which 
the  law  afiixes  to  the  species  of  contract  into  which 
he   voluntarily   enters." 

Again  he   says: 

"  It  is  not  a  case  where  the  agreement  between 
the  parties  was  that  the  merchandise  was  to  be  de- 
livered over  by  the  defendants  to  other  carriers  at 
an  intermediate  point,  thence  to  be  transported 
over  an  independent  route  to  the  point  of  desti- 
nation,"  6tc. 

Yet,  this    and    the   Bank    of   Kentucky   case    are 

made    the    basis   for    the   conclusion   reached  by  the 

majority   of   my  brothers,  supplemented   by  the   case 

of    Christensbn    v.   American   Express    Co.,   15   Minn., 

270,    which    is    identical    with    the    other    two,    and 
•    29 
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ill  which  the  Court  emphasizes  the  fact  that  "a 
messenger  in  the  employ  of  the  defendants  accom- 
panied the  goods  as  tliey  are  being  transported,  to 
take  general  charge  of  the  same,  and  to  deliver 
to   its   proper   local   agents." 

If  these  decisions  rest  not  on  the  fact  that  the 
express  companies  assume  and  contract  themselves 
to  carry  over  the  whole  route,  as  shown  by  the 
use  of  their  own  messengers,  who  have  and  as- 
sert always  a  pertjonal  custody  of  the  goods,  then 
the  learned  judges  who  have  rendered  the  opinions 
have  been  singularly  infelicitous  in  the  use  of  lan- 
guage, as  shown  by  the  quotations  which  we  have 
made. 

The  opinion  of  the  majority  assumes  that  the 
distinction  between  the  right  of  a  railroad  com- 
pany and  of  an  express  comj^any  (or  dispatch 
company)  to  make  such  a  contract  as  is  adjudged 
invalid  here,  is  to  .be  found  in  the  fact — quoting 
from  the  opinion — "  that  express  companies  and 
dispatch  companies  alike  use  the  conmyances  of  oth- 
ers in  the  performance  of  their  respective  contracts;" 
and  therefore  it  is  that  "the  other  carrier  becomes 
the  agent  of  the  express  company."  This  mani- 
festly cannot  be  the  basis  of  the  distinction,  for 
the  self-evident  reason  that  a  railroad  company^  is- 
suing a  through  bill  of  lading  to  a  point  beyond 
its  own  terminus,  "  uses  the  conveyances  of  others 
in  the  performance  of  its  contract."  If  this  fact 
is  to  make  "  the  other  carrier  the  agent "  of  the 
first    in    the    one    case,   it  would    produce  the   same 
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result  in  the  other.  Surely  a  distinction  that  is 
not  based  upon  a  difference  can  hardly  commend 
itself   as  a  good   distinction. 

We  assert  again  that  a  reading  of  the  cases 
will  show  that  the  pivotal  point  of  the  decisions 
referred  to  is  the  personal  custody  of  the  goods 
by  th6    express  messengers. 

Believing  that  it  is  of  great  public  concern  that 
a  contract  for  limited  liability  beyond  the  line  of 
the  first  carrier,  where  there  is  a  through  freight 
guaranteed,  should  be  permitted,  where  shippers  see 
fit  voluntarily  to  make  such  contracts,  and  being 
unable  to  see  any  reason  why  the  same  privilege 
should  not  be  accorded  the  fast  freight  lines,  which 
were  born  of  the  necessities  of  commerce  and 
rapid  transit,  I  am  constrained  to  dissent  from  the 
opinion   of   my   brethren. 

Such  companies  are  used  to  a  very  large  extent 
in  the  commerce  of  the  country,  and  are  esteemed 
of  such  great  value  to  the  merchants  engaged  in 
such  lines  of  business  as  require  cheap,  quick, 
and  safe  delivery  of  goods,  that  I  regard  the  re- 
sult of  the  conclusion  reached  by  the  majority  as 
calculated  to  hamper  the  enterprise  and  business  of 
the  merchants  of  this  State,  placing  them  at  a  dis- 
advantage  with   the    merchants   of   other   States. 

To  attempt  to  protect  is  not  unfrequently  to 
cripple.  The  class  who  contract  with  these  fast 
freight  companies  are  generally  able  to  protect 
themselves;    and  if   they    need    protection   from   any 
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supposed  improvidence  in  arranging  for  transporta- 
tion, they  certainly  need  it  more  with  reference  to 
the  railroads  of  the  country  than  with  these  fast 
freight  lines.  And  the  same  rule  should  be  ap- 
plied to  railroads;  but  so  long  as  railroads  are  al- 
lowed to  make  such  contracts,  I  will  insist  that 
these  freight  lines  should  enjoy  the  same  privilege. 
That  they  are  entitled  to  be  put  on  the  same 
footing  with  railroads  with  reference  to  their  con- 
tracts as  common  carriers,  see  Imsurance  Co.  v. 
Railroad  Co.j  104  U.  S.,  146,  where  the  Erie  & 
Pacific  Dispatch  contracted  for  shipment  of  goods 
from  St.  Louis,  Mo.,  to  London,  Eng.,  its  hill  of 
lading  containing  the  same  stipulation,  in  so  many 
words,  as  is  in  the  bill  of  lading  in  case  at  bar, 
as  to  loss  being  placed  only  on  the  company  in 
whose  actual  custody  the  goods  were  at  the  time 
of  the  loss.  The  question  decided  was,  that  the 
first  railroad  company  was  not  liable  for  loss  by- 
fire  in  warehouse  of  a  subsequent  connecting  line. 
But  it  was  not  placed  on  the  bill  of  lading,  as 
the  Court  found  other  grounds  upon  which  to  rest 
its  decision;  and  there  is  nothing  adjudged  in  this 
case  that  is  in  point  with  the  case  at  bar.  But 
I  refer  to  it  merely  to  show  that  the  Erie  &  Pa- 
cific Dispatch  Co.  was  treated  throughout  as  enti- 
tled to  all  the  privileges  of  a  special  contract  that 
are  given  railroad  companies,  including  the  right 
to  select  the  intervening  carriers,  the  Court,  on 
pages   154-5,   saying: 
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"  If  the  bill  of  lading  constituted  the  contract 
of  transportation,  and  the  defendant  is  to  be  re- 
garded as  one  of  the  connections  of  th«  dispatch 
company,  then  manifestly  the  law  would  be  for  the 
defendant;  for  the  bills  of  lading  expressly  limit 
responsibility  for  loss  to  that  cari'ier  in  whose  act- 
ual custody  the  cotton  might  be  when  lost  or  de- 
stroyed." 

Analogous  cases  might  be  multiplied,  but  it 
seems  needless  to   pursue  the   subject  further. 

In  my  opinion  the  judgment  in  this  case  should 
be   reversed,   and  cause   remanded  for  new   trial. 
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State   and  County  v.  Nashville,  Chattanooga  &  St. 

Louis  Railway  Company. 

{Nashville.      February   18th,   1888.) 

Taxation.     /Railroad  companies.     Exemptions, 

Under  a  railroad  charter  exempting  from  taxation  the  road  and  its  ap- 
purtefuinees,  including  warehouses^  etc.,  an  elevator,  though  situated 
outside  the  right  of  way,  if  necessary  and  used  as  a  depot  or  ware- 
house, and  located  at  such  a  distanc^e  on  account  of  natural  disad- 
vantages, is  exempt,  together  with  the  side-tracks,  etc.,  necessary  to 
connect  it  with  the  road,  and  the  land  on  which  both  are  constructed. 

Cases  cited:  State  v.  Railroad,  12  Lea,  583;   33  N.  J.  Law,  315;  34 
Wis.,  271. 


FROM    HUMPHREYS. 


Appeal     from     Chancery     Court    of    Humphreys 
County.      George   E.   Seay,   Ch. 

For    a    full    statement    of    facts,   see    opinion    of 
this   Court   in    State  v.   Railroad^   12   Lea,   583. 

H.   C.   Carter  for  Complainants. 

East   &  Fogg    and    McAdoo   &    Shannon    for  De- 
fendant. 

Folkes,   J.      This    is    a    bill  tiled    by   the    State 
and    county    to    recover    taxes    for    the    years    1883 
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and  1884  upon  an  elevator  and  spur  and  side- 
tracks leading  to  and  in  connection  therewith,  and 
upon  some  twenty  odd  acres  of  ground  owned  hy 
the  railroad  company,  upon  a  portion  of  which 
said   elevator   and   tracks   are   situated. 

The  proof  shows  that  the  elevator  was  built  by 
the  railroad  company  to  receive  and  handle  freight 
which  may  be  received  from  or  consigned  to  points 
on  the  Tennessee  River.  It  is  about  three  hun- 
dred yards  from  the  road's  right  of  way,  and  was 
placed  where  it  is  because  the  river  bank,  at  the 
point  where  the  main  line  crosses  the  river  on  the 
bridge  of  the  company,  is  thirty  or  forty  feet 
above  the  usual  level  of  the  river,  so  that  it 
would  be  extremely  inconvenient,  if  not  impossible, 
to  handle  its  river  freight  at  that  point.  The 
Chancellor  gave  decrees  in  favor  of  the  State  and 
county  for  the  taxes  claimed,  embracing  tax  on 
the  value  of  the  elevator  and  the  tracks,  as  well 
as  upon  the  lands.  The  railroad  company  has 
appealed. 

The  decree  must  be  reversed,  and  cause  re- 
manded for  the  purpose  of  separating  the  value 
of  the  tracks  and  elevator  from  the  value  of  the 
lands  described  in  the  bill  outside  of,  or  not  occu- 
pied by,  the  tracks  and  building;  and  when  ascer- 
tained, the  company  will  be  required  to  pay  the 
taxes  upon  such  lands,  and  will  be  relieved  from 
the  taxes   upon  the   elevator  and  tracks. 

The    railroad    company,   under  its  charter,  is  ex- 
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empt  from  taxation  for  a  period  of  twenty-five 
years  (now  nearly  expired)  as  to  its  road,  with 
all  its  fixtures  and  appurtenanceSj  including  the 
workshops,  warehouses^  and  vehicles  of  transporta- 
tion. It  is  manifest  that  the  elevator  is  merely  a 
depot  or  warehouse,  and  the  tracks  leading  thereto 
and  in  connection  therewith  *are  only  side-tracks  or 
spurs,  and  as  such  are  exempt  under  the  express 
terms   of   the   charter   as   above   quoted. 

If  these  extensions  be  not  necessary  or  proper 
to  the  exercise  and  enjoyment  of  its  franchise  un- 
der its  charter,  then  the  State  could,  by  appropri- 
ate proceedings,  question  its  right  to  extend  its 
track ;  but  if,  the  addition  and  erection  be  legally 
made  under  its  charter,  they  are,  under  the  same 
instrument,  exempt  from  taxation  for  the  years  for 
which   this   suit   is   brought. 

All  the  rights,  privileges,  and  iminumties  apper- 
taining to  the  franchise  of  the  Nashville  &  North- 
western Railroad  were  sold  and  decreed  to  the 
defendant  company  under  foreclosure  proceedings 
inaugurated  by  the  State,  and  under*  the  special 
terms  of  the  State's  decree,  as  was  held  by  this 
Court  in  the  case  of  The  State  v.  The  Railroad^ 
12  Lea,  583,  passed  to  the  purchaser  the  exemp- 
tion from  taxation.  This  exemption  embraces  man- 
ifestly property  in  the  shape  of  tracks  and  depot 
or  warehouse  buildings  laid  and  erected  after  the 
purchase,  and  rolling-stock  necessary  for  its  oper- 
ation acquired  afterward,  •  as  well  as  before,  so 
long  as   such    tracks,   depots,   warehouses,   etc.,  were 
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rightful^  acquired  as  appertaining  to  the  due  op- 
eration  of   the  road   under  its  charter. 

The  question  now  and  here  is  not  one  of  a 
right  to  the  exemption  stipulated  for  in  the  char- 
ter, but  whether  the  property  in  question  is  a 
warehouse,  and  the  side  or  spur  tracks  are  appur- 
tenances under  the  charter,  and  as  such  entitled 
to  the  benefit  of  the  exemption,  where  they  are 
removed,  as  shown,  from  the  right  of  way  of  the 
company.  If  the  elevator,  under  the  proof  in 
this  case,  be  a  depot  or  warehouse,  and  the  side- 
tracks connected  therewith  be  appurtenances,  it 
must  follow  that  they  are  exempt  under  the  adju- 
dication referred  to.  As  has  been  elsewhere  held, 
"a  general  exemption  of  railroad  property  is  co- 
extensive with  the  right  of  the  railroad  company 
to  take  property  for  its  use  by  condemnation,  and 
the  limit  of  such  right  is  the  limit  of  the  exemp- 
tion." State  V.  Hancock,  33  N.  J.  Law,  315;  Mil- 
waukee Railroad  v.   Milwaukee,   34  Wis.,   271. 

It  will  not  be  denied  that  the  company  here 
could  have  condemned  the  ground  necessary  for 
its   spur-tracks   and   the   building  in   question. 

Let  decree  be   entered  as  herein   directed. 
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State    y.   Herron. 
{Nashmlle.      February  21st,   1888.) 

1.  Indictment.     Omission  of  CUrk  to  etU^r  foremar^ s  indorsenunts  on  record. 

Effect  of. 

An  indictment  for  felony  otherwise  valid  is  not  vitiated  by  the  Clerk's 
failure,  in  spreading  it  upon  the  record,  to  copy  the  indorse- 
ment, "A  true  bill,"  and  the  foreman's  signature  thereto,  if  there  is  a 
proper  entry  of  record  showing  the  return  of  such  indictment  by 
the  grand  jury. 

Code  cited:  Sees.  5921,  5926,  4854,  Sub-sec.  9  (M.  &  V.);  Sees.  5093, 
5098,  4077,  Sub-sec.  9  (T.  &  S.). 

Cases  cited  and  approved:  Brown  v.  State,  7  Hum.,  155:  Calhoun  v. 
State,  4  Hum.,  478  ;  Bennett  ?'.  State,  8  Hum.,  123  ;  Maples  v.  State, 
3  Heis.,  409. 

(See  9  Bax.,  485;  3  Head,  157.) 

Cited  and  distinguished:  Chappel  Case,  8  Yer.,  170;  Henry's  Case,  4 
Hum.,  272;  Blevins  v.  State,  Meigs,  83;  Gunkle  v.  Stale,  6  Bax., 
626. 

2.  Same.     Return  by  grand  jury,     Sufficiettcy  of  entry. 

An  entry  of  record  showing  return  of  an  indictment  is  sufficient  in  this 
language  :  *'  This  day  came  the  grand  jury  for  the  State  and  filed  in 
open  Court  the  following  bill  of  indictment,  to  wit:" 

Code  cited  :  \  5926  (M  &  V.)  ;  §  5098  (T.  &  S.). 

Cases  cited  and  approved:  Brown  v.  State,  7  Hum.,  155;  Maples  v. 
State,  3  Heis.,  409. 


FROM     DEKALB. 


Appeal    ill    error   from   the   Circuit  Court  of  De- 
Kalb   County,      M.  D.   Smallman,  J. 
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Indictment  for  felony  quashed  because  the  Clerk 
failed  to  copy  the  indorsement,  "A*  true  bill,"  and 
foreman's  signature  thereto,  in  spreading  it  upon 
the  record.  '  There  was  an  entry  of  record  show- 
ing proper  •return  of  the  indictment  by  the  grand 
jury.      The   State    appealed. 

Attorney-General   Pickle   for   State. 

James  Nbsmith  and  B.  M.  Webb  for  Herron. 

Caldwell,  J.  ,  The  defendant  was  indicted  for 
burglary.  lie  demurred,  and  assigned  as  ground 
of  demurrer  that  the  indictment  had  not  been  re- 
turned into  Court,  indorsed  "A  true  bill,"  signed 
by  the  foreman  of  the  grand  jury,  and  entered  of 
record.  The  Circuit  Judge  sustained  the  demurrer, 
and  quashed  the  indictment.  The  State  has  ap- 
pealed. 

The  transcript  contains  two  copies  of  the  indict- 
ment— one  taken  from  the  original  and  the  other 
from  the  minutes  of  the  Court.  They  are  identical, 
except  that  the  former  is  indorsed,  "A  true  bill, 
Milton  Ward,  foreman  of  the  grand  jury,"  and 
the  latter  has  no  part  of  such  indorsement  upon 
it.  Immediately  preceding  the  copy  from  the  min- 
utes, and  as  a  part  of  the  same  entry,  appears 
this  language:  "This  day  came  the  grand  jury  for 
the  State,  and  filed,  in  open  Court,  the  following 
bill    of    indictment,   to-wit."       Here    follows    a    full 
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copy  of  the  indictment,  omitting  the  indorsement 
upon   it. 

This  statement  of  the  case  shows  that  the  in- 
dictment does  contain  the  indorsement,  "A  true 
hill,"  and  that  it  was  signed  hy  the  foreman  of 
the  grand  jury,  in  compliance  with  §  5921  of  the 
Code  (M.  &  V.) ;  also  that  the  indictment  was  pre- 
sented in  open  Court  by  the  grand  jury,  as  pre- 
scribed  by   Code,   §  5926. 

It  further  shows  that  the  indorsement,  **^  ivHt 
hUl^'*  and  the  signature  of  the  foreman  thereto^  were 
not  transcribed  vpon  the  minutes  of  the  Court.  Is 
this  omission  fatal?  Is  an  indictment  which  has 
the  proper  indorsement  upon  it,  and  which  has 
been  returned  into  open  Court  by  the  grand  jury, 
and  entered  upon  the  minutes  by  the  Clerk,  bad 
because  of  an  omission  on  the  part  of  the  Clerk 
to  transcribe  that  indorsement  upon  the  minutes  of 
the  Court?  The  facts  of  the  record  limit  the  de- 
murrer to   that   precise  point. 

Its  decision  is  to  be  reached  by  a  construction 
of  the  statute  contained  in  Code,  Sec.  4854,  Sub- 
sec.  9,  which  is  in  these  words:  "The  Clerk  of 
each  Circuit  Court  *  *  *  ig  required  to 
enter,  at  full  length,  upon  the  minutes  of  the 
Court  the  presentment  or  indictment  in  cases  of 
felony." 

There  is  no  doubt  in  our  minds  that  the  Leg- 
islature enacting  this  law  intended  that  all  indict- 
ments   for    felonies,    including    all    necessary    indorse- 
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« 

rfienis  thereoriy   should    be    spread    upon    the   minutes 
of   the   Courts  ^  into  which   they  should  be   returned. 

Such  intention  is  manifest  from  a  leading  ob- 
ject had  in  view  by  the  passage  of  the  act — 
namely,  the  preservation  of  the  indictment,  and  an 
easy  procurement  of  an  authentic  copy  thereof  in 
case  the  original  should  be  lost  or  destroyed.  The 
original  indictment,  without  the  indorsement,  "A 
true  bill,"  followed  by  the  signature  of  the  fore- 
man of  the  grand  jury,  is  utterly  worthless,  and 
devoid  of  any  legal  efficacy  whatever.  A  copy 
from  the  minutes,  without  this  indorsement  and 
signature,  cannot  possibly  be  any  better.  There- 
fore, if  the  original  be  lost,  and  the  indorsement 
and  signature  in  question  be  not  found  upon  the 
minutes  of  the  Court,  it  follows  that  a  sufficient 
copy  cannot  be  had,  and  this  purpose  of  the  stat- 
ute is  entirely  defeated.  If  the  original  indictment 
is  on  file  in  the  Court,  the  defendant  is  tried  upon 
that,  and  a  copy  is  not  needed  at  all;  but,  if  the 
original  is  not  on  file,  a  copy  is  necessary,  and, 
to  be  good  in  legal  contemplation,  it  must  show 
the  indorsement  and  signature  so  indispensable  to 
the   validity  of   the   original. 

Hence,  it  is  the  plain  and  imperative,  duty  of 
the  Clet'k,  under  the  statute,  to  transcribe  such  in- 
dorsement and  signature,  as  well  as  the  body  of 
the  indictment   itself,  upoji   the   minutes  of  the   CourJ 

But  it  was  not  contemplated  by  the  Legislature, 
and  should  not  be  held  by  the  courts,  that  his 
failure  to  perform    that   duty  shall   vitiate    the  origi- 
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nal  wdictment,  and  defeat  a  trial  of  the  prisoner 
upon  it,  when  the  original  indictment  is  itself  actually 
on  file  in  the  case,  with  proper  indorsement  and  sig- 
nature  upon    it,   as   in   the   case   before   ns. 

The  abortive  effort  of  the  clerk  to  spread  the 
whole  indictment  upon  the  minuteB  of  the  Court 
should  not  be  permitted  to  operate  to  the  legal 
destruction  of  the  instrument  of  which  he  at- 
tempted to  make   a   copy. 

Therefore,  we  think  the  omission  disclosed  by 
this  record  is  not  fatal  to  the  indictment.  No 
decision  of  this  Court  to  which  our  attention  has 
been  called  by  the  learned  counsel  of  the  defend- 
ant, or  which  we  have  found  by  our  own  research, 
sustains   a  contrary    view. 

It  is  true  the  convictions  in  Chappel's  Case  (8 
Yer.,  170),  and  in  Henry's  Case  (4  Hum.,  272), 
were  set  aside  on  account  of  an  omission  in  the 
minutes  of  the  Court,  notwithstanding  the  original 
indictment  in  each  case  was  on  file,  and  in  all  re- 
spects properly  indorsed.  But  the  defect  in  each 
of  these  cases  was  an  entire  absence  of  any  entry 
of  record  showing  that  the  indictment  had  been  re- 
turned into  Court  by  the  grand  jury.  The  omission 
there  was  to  show  that  the  grand  jury  had  done 
what  the  law  declares  must  be  done  before  any 
instrument,  however  indorsed,  can  become  an  in- 
dictment in  contemplation  of  law.  It  was  a  fail- 
ure of  the  record  to  show  any  sort  of  compliance 
with  §  5926  of  the  Code,  as  to  which  the  entry 
upon   the    minutes    in    the    present   case  is  reasona- 
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bly  full.  The  statute  applied  in  those  cases  (Code, 
§  5926)  is  entirely  different  from  the  one  (Code, 
§  4854,  Sub-sec.  9)  applicable  to  the  point  made  in 
this  case;  and  of  necessity  the  decisions  there  made 
cannot  be   controlling   here. 

Though  approved,  the  principle  settled  in  the 
former  of  those  cases  was  declared  to  go  "to  the 
very  verge  of  the  law"  in  Blevins  v.  The  State^ 
Meigs'   R.,   83. 

The  same  objection  was  raised  on  behalf  of  the 
prisoner  in  Calhoun  v.  The  State,  4  Hum.,  478, 
and  also  in  Bennett  v.  The  State,  8  Hum.,  123; 
but  it  was  properly  and  emphatically  overruled  in 
each  case,  because  the  transcript  of  the  minutes 
in  each  case  showed  a  perfect  compliance  with  the 
requirements,  not  only  of  the  former,  but  also  of 
the  latter  of  the  two  statutes  just  mentioned— ^^rs^, 
that  the  bill  of  indictment  had  been  returned  into 
open  Court  by  the  grand  jury;  secondly,  a  com- 
l^lete  copy  of  the  indictment,  and  all  indorsements 
thereon,   upon   the   minutes   of   the   Court. 

In  the  case  of  Maples  v.  The  State,  3  Heis., 
409,  a  similar  objection  was  made,  particular  im- 
portance being  attached  to  the  word  open,  which 
did  not  appear  upon  the  minutes.  The  entry  re- 
cited  that  the  grand  jury  had  "returned  into 
Court"  the  indictment,  but  failed  to  state,  in 
terms,  that  the  Court  was  open  at  the  time.  It 
was  held  that  the  language  used  was  sufficient, 
and  that  it  necessarily  meant  that  the  grand  jury 
had   returned  the  indictment  into   open    Court, 
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Neither  the  original  indictment  nor  the  minutes 
of  the  Court,  in  the  case  of  Gunkle  v.  The  State, 
6  Bax.,  626,  contained  the  indispensable  indorse- 
ment, "A  true  bill,"  or  the  signature  of  the  fore- 
man  of   the   grand  jury. 

In  such  a  case,  the  holding  was  inevitable  that 
the  so-called  indictment  had  no  legal  efficacy  what- 
ever, and  that  the  defendant  could  not  be  held  to 
answer  it.  There,  the  fatal  defect  lay  in  a  non- 
compliance with  still  another  statute,  the  first  men- 
tioned in  this  opinion,  and  being  found  in  Code, 
§  5921. 

Such  are  the  most  of  our  cases  which  can  be 
said  to  relate,  in  any  manner,  to  entries  upon  the 
minutes  of  the  Court  with  respect  to  indictments; 
and  it  is  readily  seen  that  none  of  them  raise  or 
decide   the   question   presented   here. 

There  is  another  case,  however — Brown  v.  The 
State,  7  Hum.,  155 — which  does  present  precisely 
the  same  point  raised  by  this  record.  At  what 
stage  of  that  case  the  question  first  arose — whether 
upon  motion  to  quash,  overruled  and  preserved  on 
appeal  after  conviction,  or  upon  motion  for  a  new 
trial,  or  in  arrest  of  judgments— cannot  be  ascer- 
tained from  the   report. 

The  statement  of  the  case,  and  comment  upon 
the  statute,  we  give  in  the  exact  language  of  Judge 
Reese,  who  delivered  the  opinion  of  the  Court : 
"The  record  in  this  case  presents  us  with  two 
copies  of  the  indictment,  one  taken  from  the  min- 
utes   of   the   Circuit  Court    record,   the    other    from 


DECEMBER  TERM,  1887.  449 


State  V.  Hcrron. 


the  original  indictment  on  file  with  the  indorse- 
ments. The  first  copy  does  not  contain  the  in- 
dorsement which  was  made  upon  the  bill,  to  wit, 
'A  true  bill,  Samuel  Seay,  foreman  of  the  grand 
jury/  The  latter  copy,  from  the  indictment  on 
file,  does  contain  that  indorsement.  *  *  * 
The  statute  requiring  indictments  in  cases  of  fel- 
ony to  be  spread  upon  the  minutes,  proceeds  upon 
cautionary  and  conservative  grounds,  because  some 
indictments  had  been  lost,  and  not  with  a  view  to 
fix  a  higher  or  an  exclusive  verity  to  the  record 
from  the  minutes,  which  is  indeed  a  copy  by  the 
Clerk  from  the  original.  And  if  there  were  any 
difference  between  them,  both  being  in  existence, 
perhaps  the  greater  faith  should  be  conceded  to 
the  original."      7   Hum.,   155-6. 

In  a  subsequent  part  of  the  opinion,  the  indict- 
ment was  held  to  be  good,  and  Brown's  conviction 
was  affirmed,  notwithstanding  the  indorsement,  '*A 
true  bill,"  and  the  name  of  the  foreman  of  the 
grand  jury  thereto  attached  had  not  been  transcribed 
upon   the   minutes    of   the   Court. 

It  cannot  be  said  of  that  case,  any  more  than 
of  this  (and  it  is  not  true  of  either),  that  the 
omission  in  question  was  cured  by  anything  else 
appearing  upon  the  minutes  of  the  Court;  for 
there  was  but  one  entry  upon  the  minutes  in 
either  case,  and  that  was  of  the  same  legal  im- 
port in  each.  It  was  made  up  of  two  parts — 
firsts  a  recital  that  the  indictment  had  been  re- 
30 
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tamed  into  Court,  and  secondly^  a  copy  of  the  in- 
dictment  itself. 

The  recital  in  that  case  was  as  follows:  "The 
grand  jury  return  here  into  open  Court  a  bill  of 
indictment  against  George  Brown,  in  words  and 
figures  following,  to  wit,"  etc.  In  this  case,  it  is 
in  these  words:  "This  day  came  the  grand  jury 
for  the  State  and  filed  in  open  Court  the  follow- 
ing bill   of    indictment,   to   wit,"    etc. 

It  may  be  further  observed  with  respect  to  the 
Brown  case,  that  it  is  authority  not  only  for  hold- 
ing that  the  omission  mentioned  is  not  fatal  to  the 
indictment,  but  also  for  holding  that  the  recital 
last  quoted  from  the  minutes  in  this  case  shows 
a  suAcient   compliance   with   §  5926   of    the   Code. 

The  judgment  below  is  reversed  and  the  case 
remanded. 
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Hall  "v.   Fulgham. 
{Nashville.      February   25th,   1888.) 

1.  Homestead.     Waiver  of ,     Mortgage. 

A  debtor's  mortgage  of  his  homestead  for  a  particular  debt  operates  as 
a  waiver  of  his  homestead  right  in  the  lands  conveyed  as  to  that  debt 
onlyy  but  not  as  to  his  other  debts. 

Cases  cited  and  distinguished:  Hildebrand  v.  Taylor,  6  Lea,  659; 
Enochs  V.  Wilson,  11  Lea,  228;  Rayburn  v.  Norton,  85  Tenn.,  351; 
Parr  V.  Fumbanks,  11  Lea,  391. 

2.  Same.     Same.     Express  waiver  not  requisite  in  deed. 

Express  waiver  of  homestead  in  a  deed  or  mortgage  is  unnecessary,  and 
adds  nothing  to  the  scope  or  legal  effect  of  those  instruments. 

(See  9  Bax.,  393;  2  Lea,  238;  5  Lea,  100.) 


fROM     CHEATHAM. 


Appeal  from  the  Chancery  Court  of  Cheatham 
County.      Geo.   E.   Seat,   Ch. 

General  creditors  of  J»  H.  Fulgham  filed  their 
bills  against  him  and  others  to  reach  his  interest 
in  land  occupied  as  a  homestead,  and  previously 
conveyed  by  joint  mortgage  of  himself  and  wife, 
expressly  waiving  homestead,  to  secure  another 
creditor.  The  mortgage  was  not  mature  when  the 
bills  were  filed.  Fulgham  set  up  a  claim  to  home- 
stead against  all  his  debts  except  the  one  secured 
by  the  mortgage. 
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The  Chancellor  refused  to  decree  foreclosure  of 
the  mortgage,  but  directed  sale  of  the  land  subject 
to  it,  free  from  Fulgham's  claim  of  homestead 
therein.      Fulgham   alone   appealed. 

A.  D.  Marks  and  Colyar,  Marks  .  &  Childress 
for   Complainants. 

John  E.  &  A.  E.  Garner  and  John  P.  Helms 
for  Respondents. 

Caldwell,  J.  The  complainants  in  these  causes 
brought  their  bills  in  the  Chancery  Court  of  Cheat- 
ham County  to  subject  a  certain  tract  of  land  to 
sale  for  the  payment  of  their  debts  against  defen- 
dant,  Fulgham. 

They  allege,  in  the  first  instance,  that  he  has 
fraudulently  conveyed  the  land  to  his  co-defendant, 
Greer,  and,  in  the  alternative,  that  the  conveyance 
is,  at  most,  but  a  mortgage;  and  they  pray  that 
the  deed  be  set  aside,  and  the  land  sold  for  their 
benefit;  and,  in  the  evemt  that  cannot  be  done, 
that  the  conveyance  be  treated  as  a  mortgage,  and 
be  foreclosed,  so  that  they  may  receive  the  surplus 
after  paying  what  may  be  found  to  be  due  to 
Greer. 

The  defendants,  in  their  answers,  deny  the 
charge  of  fraud,  but  admit  that  the  conveyance, 
though  absolute  on  its  face,  was  in  fact  intended 
only  as  a  mortgage  to  secure  a  debt  for  borrowed 
money.      They   say  that  this    debt  is    not  due,   and 
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deny  the  right  of  complainants  to  have  the  mort- 
gage  foreclosed   before   it   is   due. 

It  is  further  alleged  in  the  bills,  and  admitted 
in  the  answers,  that  Fulgham's  wife  joined  him  in 
the  execution  of  the  conveyance,  and  that  he  and 
his  family  are  living  upon  the  land,  possession 
thereof   not  having   been   changed. 

And  Fulgham  asserts  a  claim  to  homestead  in 
the  land  as  against  complainants,  but  not  as 
against   Greer,   the   mortgagee. 

After  the  answers  were  filed,  complainants  aban- 
doned so  much  of  their  bills  as  impeached  the* 
conveyance  for  fraud,  and  retained  only  so  much 
of  them  as  sought  a  foreclosure  of  the  mortgage 
and  a  subjection  of  the  surplus  proceeds  of  the 
land. 

Thereupon,  it  was  agreed,  in  writing,  that  de- 
fendant, Fulgham,  was  indebted  to  the  complain- 
ants, respectively,  in  the  sums  set  out  in  the  agree- 
ment; that  the  conveyance  from  Fulgham  and  wife 
to  Greer  was  made  in  good  faith,  to  secure  the 
payment  of  $1,500,  which  Greer  at  the  time  loaned 
to  Fulgham,  and  for  which  FulghaiA  executed  his 
promissory  note  to  Greer;  that  the  conveyance  was 
intended  as  a  mortgage  only,  and  that  the  note 
and   mortgage   were   not   mature. 

On  the  hearing  the  Chancellor  refused  to  fore- 
close the  mortgage,  because  Greer  would  not 
consent  thereto,  and  his  debt  was  not  yet  due; 
but  he  rendered  decrees  in  favor  of  the  complain- 
ants for  their  debts,   and  for    the    payment    thereof 
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adjudged  the  land  to  be  sold,  subject  alone  to  the 
mortgage  of  Greer,  and  without  allowing  Fulgham  a 
homestead   in    any  manner. 

Fulgham  has  appealed  to  this  Court,  and  here 
insists  that  the  decree  is  erroneous  in  so  far  as 
it  adjudges  that  he  is  not  entitled  to  a  homestead 
in  the  land  as  against  the  debts  of  the  complain- 
ants. 

He  makes  no  claim  of  homestead  as  against 
Greer,  and  could  not  successfully  do  so,  because 
as  between  them  the  mortgage  is  clearly  superior 
to  that  claim.  But  the  land  may  be  of  sufficient 
value  to  satisfy  the  mortgage  and  leave  enough 
for  a  homestead. 

Then,  what  effect,  if  any,  upon  the  right  to 
homestead,  has  the  mortgage  as  between  Fulgham 
and  the   complainants? 

It  must  be  conceded  that  before  the  mortgage 
was  executed  Fulgham  was  entitled  to  a  homestead 
in  this  land  as  against  the  debts  of  the  complain- 
ants; and  it  is  equally  obvious  that  the  mortgage, 
when  made,  was  not  intended  to  operate  for  their 
benefit  in  an^  manner  whatever,  and  that  they 
were  in  no  possible  sense  embraced  in  any  of  its 
terms   or   provisions.  , 

Before  the  mortgage  was  made  they  could  not 
have  deprived  him  of  his  homestead,  and  they 
cannot  do  so  now,  unless  the  mortgage  shall  in 
some  way,  independent  of  the  intention  of  the 
grantor  and  of  the  usual  scope  of  such  instruments, 
be    efficacious    to    give  them    that    right.      Had  the 
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conveyance  been  of  property  not  exempt,  and  in 
which  Fulgham  had  no  right  to  homcBtead  under 
the  law,  no  one  would  contend  for  a  moment  that 
complainants  could  receive  any  sort  of  advantage 
by  or  through  its  execution.  Hence,  if  they  are 
given  any  benefit  now  on  account  of  the  mort- 
gage, it  must  be  due  alone  to  the  fact  that  Ful- 
gham did,  in  the  first  instance,  have  a  right  to 
homestead  in  the  land.  In  one  aspect  that  would 
seem   to   be   a  very   strange   result. 

But  complainants  do  not  claim  to  be  benefici- 
aries under  the  mortgage  in  the  ordinary  sense. 
The  benefit  they  seek  is  an  indirect  one.  Their 
contention  is  that  the  right  to  homestead  was  de- 
stroyed by  the  execution  of  the  mortgage,  and 
that  the  whole  of  the  land  was  thereby  rendered 
subject  to  the  debts  of  Fulgham;  first  to  that  due 
to  Greer,  the  mortgagee,  and  then  to  those  due  to 
other  creditors. 

As  we  understand  the  argument  of  learned  coun- 
sel for  complainants,  this  result  is  sought  to  be 
reached  in  two  ways;  Jirst,  upon  the  theory  that 
the  mortgage  constitutes  a  waiver  of  the  home- 
stead as  to  all  creditors,  and  secondly,  through  the 
doctrine   of   marshaling   securities. 

Confessedly  the  mortgage  passed  to  the  mort- 
gagee the  whole  legal  title  to  the  land,  and,  as 
against  his  debt,  carried  the  homestead  right.  But 
we  do  not  think  it  changed  the  legal  status  of 
the  property,  with  respect  to  the  homestead,  so 
far  as   the   other  creditors   are   concerned. 
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The  inortgageor  holds  the  legal  title  for  a  par- 
ticular purpose — to  secure  the  payment  of  his 
debt.  Fulgham  is  the  equitable  owner  of  the 
land;  it  is  his  jiroperty,  subject  alone  to  the  pay- 
ment of  that  debt ;  and  if  payment  should  be 
made  without  sale,  he  would  at  once  become  en- 
titled  to   the   legal   title. 

The  conveyance  was  made  for  no  other  purpose, 
and  has  no  other  import  in  law.  The  contract  is 
that  Greer  shall  hold  the  title  to  the  land  as  se- 
curity for  his   debt,  and   nothing  more. 

It  cannot  be  inferred  that  Fulgham  intended  to 
waive  his  homestead  as  to  all  his  creditors  because 
he  mortgaged  it  to  one  of  them ;  nor  will  the 
law  give  such  an  effect  to  the  transaction.  To  do 
so  would  be  to  make  and  apply  a  harsh  rule,  to 
defeat  a   right  which   is   favored  by   all   the   Courts. 

Before  a  man  will  be  held  to  have  waived  a 
legal  right,  his  intention  to  do  so  must  be  shown 
by  some  clear,  unequivocal,  and  decisive  act  on 
his  part.  The  execution  of  the  mortgage  in  this 
case  is  of  itself  such  an  act,  with  respect  to  the 
homestead,  so  far  as  Greer  is  concerned.  That  is 
undisputed.  But  it  is  not  so  as  to  other  credit- 
ors, for  they  are  not  within  the  purpose  or  lan- 
guage of  the  mortgage,  and  the  waiver  of  a  right 
as  to  one  person,  when  it  may  exist  as  to  many, 
is  not  a  waiver  as  to  others,  unless  so  intended. 
Not  only  does  the  face  of  the  mortgage  fail  to 
disclose  a  purpose  on  the  part  of  Fulgham  to 
waive   his  homestead  right   as   to  his  creditors  gen- 
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erally,  but  the  fact  that  it  was  not  executed  ex- 
pressly for  the  benefit  of  all  of  them,  and  the 
further  fact  that  he  continued  to  reside  upon  the 
land  as  his  home,  show  that  he  had  not  such 
purpose   in   his   mind. 

The  recital  in  the  mortgage  that  the  land  was 
conveyed  "free  from  all  homestead  and  dower 
rights,"  did  not  enlarge  the  legal  effect  of  the  in- 
strument, and  is  not  at  all  important  in  this  case. 
Both  the  husband  and  the  wife  having  joined  in 
the  conveyance  of  the  land,  the  right  to  home- 
stead would  have  passed,  the  same  without  that 
recital  as  with  it.  In  either  case  the  conveyance 
would  be  a  complete  waiver  of  that  right  as  to 
Greer;  in  neither  would  it  be  a  waiver  at  all  as 
to  these   complainants. 

The  cases  of  Hildebrand  v.  Taylor^  6  Lea,  659, 
Enoch  V.  Wilson^  11  Lea,  228,  and  Rayhurn  v. 
Norton^  1  Pickle,  351,  are  not  applicable  in  this 
case,  upon  the  question  of  waiver  or  otherwise. 
In  those  cases  it  was  decided  that  a  wife  could 
not  successfully  assert  her  claim  to  homestead  in 
land  mortgaged  by  her  husband*  alone,  or  sold 
under  execution  for  his  debts,  when  she,  after 
such  mortgage  or  sale,  had  joined  him  in  a  con- 
veyance of.  other  land  of  sufficient  value  for  a 
homestead,  and  upon  which  they  resided  at  the 
time.      No   such   question   is   raised   in   this   case. 

With  respect  to  the  second  ground  upon  which 
it  is  sought  to  defeat  the  homestead  claim  as  be- 
tween  Fulgham   and  the  complainants,  it  is  deemed 
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sufficient  to  say  that  the  facts  of  this  record  do 
not  present  a  case  for  the  application  of  the  doc- 
trine of  marshalling  securities.  Hence,  the  case  of 
Parr,  Nolen  ^  Co.  v.  Fumbanks,  11  Lea,  391,  is 
not   in   point. 

So  much  of  the  Chancellor's  decree  as  denied 
Fulgham's  claim  of  homestead  as  against  the  debts 
of  the  complainants  is  reversed.  Otherwise,  his 
decree  is  affirmed,  and  the  land  will  be  sold  sub- 
ject to  the  mortgage  of  Greer  and  the  homestead  of 
Fulgham. 

The  question  of  foreclosing  the  mortgage  by  a 
sale  to   pay   Greer's  debt,   is   not  before  us. 

Complainants   will   pay  the   costs   of   appeal. 
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McKamie   V,  Baskerville.  \m  m 

{Nashville,     February   28th,   1888.) 

Descent  and  Distribution.     Bastards.     Effect  of  legitimation. 

Bastard  children  legitimated  by  decree  of  the  County  Court  are  capa- 
ble, under  our  statutes,  of  inheriting  both  lineally  and  collaterally,  in 
the  same  manner  as  if  they  hafl  been  born  in  lawful  wedlock. 

Code  cited  :  J§  4385-4387  (M-  &  V.) ;  ?§  3640-3642  (T.  &  S.). 
Cases  cited  and  approved:  Swanson  v.  Swanson,  2  Swan,  459;  77  Pa. 
St.,  81  (18  Am.  Rep.,  428). 


FROM     SUMNER. 


.  • 


Appeal  in  error  from  Circuit  Court  of  Sumner 
County.      A.   H.   Munford,   J. 

C.   R.   Head  for  McKamie. 

S.   F.   Wilson  for  Baskerville. 

LuRTON,  J.  George  A.  Baskerville,  the  father 
of  three  natural  children,  applied  in  1857  to  the 
County  Court  of  Sumner  County  to  have  their 
names  changed,  and  to  have  them  legitimated. 
The  proceeding  was  by  petition,  in  accordance  with 
the  Act  of  1805,  Chap.  2,  being  the  law  then  in 
force,  and     resulted    in     a    decree     declaring    them 
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legitimate    and    heirs    at    law   of    their    father,    the 
petitioner. 

Since  this  proceeding  their  father  has  died,  and 
subsequent  to  his  death  William  Baskerville,  a 
brother  of  their  said  father,  has  died  intestate,  and 
these  three  legitimated  children  claim  to  be  entitled 
to  share  in  the  estate  of  William  Baskerville,  as 
lawful  nephews,  and  therefore  heirs  at  law  and 
distributees,   he   having  left  no    issue. 

The  question  to  be  determined  is  as  to  the 
legal  effect  of  the  decree  of  legitimation.  It  is 
not  disputed  but  that  it  enables  them  to  inherit 
from  their  father,  but  it  is  insisted  that,  while 
they  become  entitled  to  stand  as  lineal  heirs,  yet 
they  have  -not  such  inheritable  blood  as  will 
enable  them  to  take  from  collaterals.  The  ques- 
tion is  a  new  one  iu  this  State.  At  common  law 
a  bastard  had  no  inheritable  blood,  and  even  *  the 
subsequent  marriage  of  the  parents  did  not  impart 
to  it  an  inheritable  quality.  But  in  the  absence 
of  constitutional  inhibition,  the  legislative  power  is 
entirely  competent,  by  general  laws,  to  remove  the 
taint  of  illegitimacy,  and  to  confer  upon  such  un- 
fortunate issue  such  inheritable  blood  as  may  be 
deemed   expedient. 

The  Act  of  1805,  Ch.  2,  has  been  carried  into 
the  Code,  with  an  amendment  originating  with  the 
Code,  declaratory  of  the  effect  of  such  legitima- 
tion.     This   amendment  is   as   follows: 

"The  effect  of  legitimation  is  to  create  the  re- 
lation  of   parent  and   child    between   the    petitioner 
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and  the  person  legitimated  as  if  the  latter  had 
been  born  to  the  former  in  lawful  wedlock."  Code, 
§  3640-42. 

The  decree  of  legitimation  in  the  case  now 
under  consideration  was  pronounced  before  the  en- 
actment of  the  Code,  and  hence  the  declaratory 
section,  above  quoted,  was  not  in  force  at  the 
time  these  claimants  were  legitimated.  We  are, 
therefore,  to  consider  and  determine  the  eflfect  of 
legitimation  before  the*  adoption  of  the  Code.  The 
Act  of  1805  clearly  authorized  a  parent  to  legiti- 
mate  his  bastard  children,  and  to  thereby  make 
them  "heirs  or  joint  heirs."  By  a  decree  obtained 
under  that  act  they  not  only  became  heirs  but  they 
became  legitimated.  To  legitimate  is  to  make  law- 
ful, to  legalize,  and  in  the  case  of  an  illegitimate 
the  plain  and  unambiguous  meaning  is  "to  render 
legitimate,"  "to  communicate  the  rights  of  a  legiti- 
mate child  to  one  that  is  illegitimate ;  to  invest 
with    the   rights    of   a  lawful    heir." — Webster. 

Thus  the  plain  purport  of  the  decree  authorized 
by  the  Act  of  1805  was  to  render  an  illegitimate 
child  a  legitimate,  and  to  place  him  upon  the  same 
footing  as  if  born  in  lawful  wedlock.  He  was 
thereby  placed  in  the  state  and  condition  of  a 
legitimate,  and  became  the  lawful  child  and  pro- 
spective heir  of  the  natural  father.  Thus  the  de- 
claratory amendment  of  the  Act  of  1805  only 
places  upon  the  old  law  the  plain  and  obvious 
meaning  of  legitimation,  and  does  not  in  any  way 
add    to  the   force    or   eft'ect  of    the   statute    thereby 
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amended.  There  is  no  room  for  the  contention 
that  the  legitimation  thus  eflFected  by  law  is  limited 
to  the  lineal  line.  The  legitimation  has  the  effect 
to  put  the  legitimated  in  the  status  of  one  born 
in  lawful  wedlock.  We  have  to  give  these  stat- 
utes their  plain  and  obvious  meaning,  regardless  of 
any  opinion  we  have  as  to  their  policy.  It  is 
not  to  be  supposed  that  the  Legislature  intended 
to  limit  the  effect  of  such  legitimation  to  lineals, 
and  that  as  to  collaterals  the  taint  of  bastardy 
should  still  adhere.  In  a  well-considered  case, 
where  it  was  insisted  that  the  effect  of  legitima- 
tion was  only  to  enable  the  legitimated  to  take  as 
heir^  and  not  as  distributeey  this  Court  held  that  it 
,  was  not.  necessary  that  the  act  should  declare  that 
the  person  legitimated  should  take  as  next  of  kin 
as  well  as  heir,  for  this  result  would  follow  by 
implication  of  law  from  his  being  constituted  a 
legal  heir.  "When  placed  by  law  in  the  state 
and  condition  of  heir,  and  invested  with  the  char- 
acter and  capacity  of  heir,  all  the  rights,  privi- 
leges, and  legal  consequences  incident  to  that  rela- 
tion and  character  are  tacitly  conferred,  and  con- 
sequently the  right  of  succession  to  the  personal 
estate  of  the  intestate."  Swanson  v.  Swanson,  2 
Swan,   459. 

One  legitimated  becomes  as  one  born  in  lawful 
wedlock.  These  natural  sons  became  the  lawful, 
legitimate  sons  of  George  A.  Baskerville,  and  in 
all  respects  are,  so  far  as  inheritable  blood,  to  be 
treated   as  if   born    to    him    lawfully.      Statutes  au- 
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thorizing  legitimation  are  not  uncommon.  The 
very  able  and  industrious  solicitor  opposing  the 
claim  of  these  legitimated  sons  has  not  been  able 
to  furnish  us  with  any  authority  limiting  the  effect 
of  legitimation  where  such  limitation  was  not 
contained  in  the  act  itself.  Our  own  researches 
have  been  likewise  fruitless.  The  only  case  to 
which  we  have  been  referred  is  that  of  McGunigle 
V.  McKee,  77  Pa.  St.,  81  (S.  C,  18  Am.  Rep.,  428.) 
The  question  was  only  indirectly  involved,  but  the 
reasoning  and  conclusion  of  the  Court  were  in 
accord   with   the   view   we   have   here   reached. 

The  decree  of  the  Chancellor  holding  that  the 
legitimated  were  entitled  to  take  as  heirs  and  dis- 
tributees of  their  uncle,  William  Baskerville,  is 
affirmed. 
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Hutchinson   v.  Gilbert. 
(Nashville.      March   Ist,   1888.) 

Wills.      Construction,     legacy.     Charge  on  realty. 

Where  a  testatrix,  after  directing  payment  of  her  debts  and  funeral 
expenses,  gives  a  general  pecuniaty  legacy ;  and  then  dispo«>es  of  the 
residue  of  her  property,  real  and  personal,  in  one  mass,  she  indicates 
her  intention  to  charge  her  real  as  well  as  her  personal  estate  with 
such  legacy. 

Cases  cited  and  approved  :  i6  How.,  i ;  131  Mass.,  20;  83  Pa.  St.,  348  ; 
63  N.  C,  645,  649;  54  Miss.,  235 ;  24  N.  J.  Eq.,  579. 


FROM    ROBERTSON. 


Appeal  from  the  Chancery  Court  of  Robertson 
County.      George   E.   Seat,   Ch. 

J.   W.   JuDD   for  Hutchinson. 

John  E.  &  A.   E.   Garner  for  Gilbert. 

FoLKES,  J.  This  is  a  bill  filed  by  the  adminis- 
trator for  the  purpose  of  obtaining  a  construction 
of   the   will  .of    Sallie   C.   Pack,   deceased. 

After  providing,  in  the  first  clause,  for  the 
payment  of  funeral  expenses  and  debts  out  of  the 
first  moneys  that  may  come  into  the  hands  of  her 
executor  or  administrator,   the  will  continues: 
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Second  clause :  "  I  desire  that  S.  F.  Austin  be 
paid  one  thousand  dollars  to  compensate  her  for 
the  amount  that  J.  G.  Gilbert  charged  her  for 
board   while   she  lived   with   him." 

Third  clause:  "I  desire  that  the  remainder  of 
my  property  be  equally  divided  •  between  my 
daughter,   M.   S.   Gilbert,   and   8.    F.   Austin." 

The  fourth  and  fifth  clauses  need  no  construc- 
tion, and  contain  nothing  necessary  to  the  inter- 
pretation  of   the   clauses  sought  to  be  construed. 

The   sixth  will   be   noticed   later. 

The  personal  estate  amounts  to  about  $500, 
which  will  be  nearly,  if  not  quite,  consumed  in 
the  payment  of  debts,  funeral  expensets,  and  costs 
of  administration.  The  testatrix  owned  at  the  tinie 
of  her  death  about  120  acres  of  land,  which,  with 
the  $500  worth  of  personalty,  constituted  her  entire 
estate. 

The  will  is  not  dated,  and  there  is  nothing  in 
the  record  to  show  that  there  was  any  difterence 
in  the  condition  of  the  estate  between  the  making 
of  the  will  and  the  death  of  the  testatrix;  nor 
is  there  any  extrinsic  proof  which  tends  to  cast 
any  light  upon  the  intention  of  the  maker  of 
the  will  to  which  we  might  look  to  aid  in  its 
construction. 

So   that   with   the    facts    stated    in    the   pleadings 

as    to    the    value    of    the    personal    estate    and    the 

number    of   acres     of    land,    and    the    further    fact 

that  of    the   two    persons    named    in    the    residuary 

clause  of   the  will,   M.   S.   Gilbert    is    the   daughter, 
31 
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and  S.,  F.  Austin  the  granddaughter,  of  testatrix, 
the  latter  being  the  Btep-daughter  of  J.  G.  Gilbert, 
named  in  second  clause,  and  the  face  of  the  will 
itself,  we  are  called  upon  to  determine  whether 
the  one  thousand  dollar  legacy  is  a  charge  upon 
the   realty   bequeathed   in   the   residuary  clause. 

To  charge  the  realty  with  the  payment  of  a 
pecuniary  .legacy,  the  intenixon  of  the  testator  to 
do  so  must  appear.  Where  the  charge  is  express 
there  is  usually  little  room  for  doubt,  although 
there  are  to  be  found  in  the  books  quite  a  con- 
trariety of  opinion  as  to  what  language  will  amount 
to  an  express  charge,  furnishing  illustration  of 
the  various  canons  of  construction  and  interpre- 
tation growing  out  of  the  terms  employed  in 
each   individual   case. 

Where  the  charge  is  to  be  implied  there  is 
more  difficulty.  Here,  as  in  other  matters  relating 
to  the  construction  of  wills,  the  intention  is  to  be 
ascertained,  and  the  purpose  to  charge  may  be 
implied  from  the  general  dispositions  of  the  will — 
from  the  mode  in  which  the  real  and  personal 
property   are   donated. 

While  the  intention  to  charge  may  be  implied, 
as  well  settled  by  both  the  English  and  American 
cases,  they  are  by  no  means  agreed  as  to  the 
effect  produced  b}^  particular  forms  or  manner  of 
disposition. 

Under  the  English  decisions,  a  number  of  gen- 
eral   rules   have   been   definitely   settled,   as   follows: 

"Where    a    testator    directs     in     terms,     however 
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general,  that  his  debts  or  legacies  shall  be  paid, 
not  saying  hy  his  executors,  and  afterward  devises 
his  real  estate,  the  devisees  take  the  land  devised, 
charged  with  the  payment;  and  it  is  not  necessary 
that  the  direction  to  pay  should  be  a<;companied 
with  such  words  as  'in  the  first  place,'  HviprimiSy 
and  the  like,  although  in  some  of  the  early  cases 
they   were  treated  as   important." 

The  same  result  follows  when  executors  are  di- 
rected to  pay  the  debts  or  legacies,  and  real  estate 
is  devised  to  them  either  personally  or  as  executors; 
in  either  case  the  land  so  devised  is  charged.  But 
where  executors  are  simply  directed  to  pay  debts 
or  legacies,  and  no  real  estate  is  devised  to  them, 
the  lands  devised  to  others  are  not  charged,  since 
it  is  always  the  duty  of  the  executors  to  pay 
debts  and   legacies   out   of   the   personalty. 

Where  legacies  are  given  generally,  and  this  is 
followed  by  a  residuary  devise  of  the  rest  or  resi- 
due of  the  real  and  personal  property  as  one  mass, 
the  legacies  are  charged  upon  this  residue  of  the 
real  as  well  as  the  personal  estate.  Such  a  gen- 
eral charge,  however,  of  legacies  on  the  residue  of 
real  and  personal  property,  does  not  charge  prop- 
erty which  is  specifically  devised  or  bequeathed ; 
but  it  is  otherwise  where  both  debts  and  legacies 
are   thus   charged. 

.  Where  legacies  are  generally  given,  and  this  is 
followed  by  a  direction  to  convert  the  real  estate, 
and  that  its  proceeds  shall  be  deemed  a  part  of 
the  residuary  personal  estate,  the  legacies  are  there- 
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by  charged  on  the  entire  fund,  notwithstanding 
the  residue  may  be  specifically  bequeathed;  and 
finally,  a  devise  of  real  estate,  followed  by  a  be- 
quest of  personal  estate,  ^' after  payment  of  debts, 
operates  to  charge  the  debt  on  the  real  as  well  as 
the  personal  property."  See  note  1  to  §  1247, 
Pomeroy's  Eq.  Jur.,  where  the  English  cases,  sus- 
taining the   above   rules,   are   collected. 

Mr.  Pomeroy  says  these  rules  are  based  upon 
three  main  considerations,  or  motives  of  interpre- 
tation : 

^^  First — That  a  gift  of  personal  property  in 
terms,  after  the  payment  of  debts  or  legacies,  in- 
dicates that  the  debts  or  legacies  are  to  be  paid 
out    of    the    real    as    well    as    personal    estate. 

"  Second — That  a  direction  in  any  form  to  a  de- 
visee to  pay  debts  or  legacies,  indicates  an  intention 
that  the  payment  must  or  may  be  made  out  of 
the   real   estate   devised   to   him. 

"  Third — That  a  gift  of  legacies  or  a  direction 
to  pay  debts,  followed  by  a  gift  of  the  residue  of 
the  real  and  personal  estate,  indicates  an  intention 
that  the  former  are  to  be  paid  out  of  the  testa- 
tor's real  as  well  as  personal  estate,  since  otherwise 
there   could   not   be   any   residue   of   the   real    estate.''^ 

In  the  American  decisions  there  has  been  no 
uniformity  in  the  adoption  of  general  canons  of 
interpretation,  such  as  are  formulated  from  the 
English   cases. 

In  some  of  the  States  none  of  the  general  rules 
as    stated    are    followed;     in    others,   some    are    ac- 
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cepted  and  some  rejected,  while  none  of  the  States, 
80  far  as   we   know,   have   adopted  them   all. 

The  Federal  Courts,  and  some  of  the  States, 
have  fully  adopted  the  English  doctrine  concerning 
the  gift  of  the  residue  of  real  and  personal  prop- 
erty in  one  mass,  made  after  a  bequest  of  a  gen- 
eral pecuniary   legacy. 

Lewis  V.  Darling^  16  How.  (U.  S.),  1;  Smith  v. 
Fellows,  131  Mass.,  20;  Davis'  Appeal,  88  Pa.  St., 
348;  Robinson  v.  Mclver,  63  N,  C,  645-649;  Knotts 
V.  Bailey,  54  Miss.,  235;  Corwine  v.  Corwine,  24  N. 
J.   Eq.,   579. 

We  are  content  to  place  ourselves  in  line  with 
the  cases  above  cited.  The  rule  of  construction 
that  a  gift  or  bequest  of  a  money  legacy,  followed 
by  a  gift  of  the  residue  of  the  real  and  personal 
estate,  indicates  an  intention  that  the  former  is  to 
be  paid  out  of  the  testator's  real  estate,  if  neces- 
sary to  do  so  after  paying  debts,  and  will  be  a 
charge  upon  such  real  estate,  commends  itself  to 
us,  not  only  on  •  account  of  the  high  authority 
therefor,  but  because  it  addresses  itself  to  our  judg- 
ment as  founded  upon  the  "rule  of  rules"  in 
relation  to  wills,  which  makes  the  intention  of  the 
testator  the  corner-stone  upon  which  all  construc- 
tion  must   rest. 

Applying  this  rule  to  the  case  at  bar,  it  cannot 
be  doubted  but  that  the  testatrix  intended  her 
granddaughter  to  have  the  $1,000  paid  to  her  at 
all  hazards.  She  says  why  she  wants  it  paid — 
that    is,    to    compensate    her    for    the    amount    that 
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her  step-father  had  charged  her  for  board,  and  it 
was  that  portion  of  her  estate  which  might  remain 
after  paying  the  debts,  and  this  legacy,  which  she 
desired  to  be  equally  divided  between  her  daugh- 
ter, M.  S.  Gilbert  (the  wife  of  J.  R.  Gilbert), 
and  her  granddaughter,   8.   F.   Austin. 

Her  debts,  while  not  sufficient  to  consume  en- 
tirely the  personalty,  would  leave  but  a  very  small 
sum  to  go  as  the  legacy;  and  unless  she  had  in- 
tended to  charge  her  realty  as  well  as  personalty 
with  the  payment  of  the  legacy,  why  give  the 
legacy  of  $1,000,  and  why  devise  the  ^"^  remainder  ^^ 
of  her  property  to  the  parties  named?  If  she 
had  intended  the  120  acres  of  land  to  have  been 
equally  divided  between  her  daughter  and  grand- 
daughter, she  would  most  naturally  have  said  so 
in  the  will.  It  is  manifest  that  it  was  not  her 
purpose  to  divide  the  120  acres  equally,  but  so 
much  thereof  as  might  remain  after  the  payment 
of   the   legacy. 

Some  of  the  States  that  do  rfot  follow  the  rule 
here   stated,   where   the    legacy   is    to   a    stranger  or 

■I 

a  collateral  kinsman,  have  adopted  it  where  the 
legacy  is  to  a  child  or  grandchild,  and  the  person- 
alty  is   insufficient. 

So,  from  any  point  of  view,  it  is  to  our  mind 
clear  that  it  was  the  intention  here  to  charge  the 
realty  with   the  payment   of  the   legacy  in    question. 

There  is  nothing  in  the  sixth  clause  showing  a 
contrary  intent.  The  provision  therein  contained 
that   the   land  *'is   not   to   be  sold  while  my  daugh- 
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ter,  M.  S.  Gilbert,  or  either  of  her  daughters,  shall 
live,"  manifestly  relates  to  such  portion  of  the 
land  as  may  reviain  after  the  payment  of  debts 
and  the  legacy,  it  being  her  purpose  to  prevent 
sale  of  such  share  as  might  go  to  her  daughter 
and  granddaughter,  so  as  to  secure  a  living  to 
them,  and  protect  them  doubtless  from  any  sale  of 
their  respective  interests  that  might  be  induced  by 
their  husbands. 

The  fourth  and  fifth  clauses  provide  for  limita- 
tions over;  and  in  doing  so  use  language,  in  de- 
scribing the  shares  that  the  two  residuary  benefi- 
ciaries are  to  take,  which  confirms  our  view  of 
the  intention  of  the  testatrix,  that  she  had  refer- 
ence always  to  the  share  that  each  would  get  after 
the  primary  object  was  satisfied  by  the  payment 
of   the  legacy   and   debts. 

Instead  of  referring  to  any  particular  land  or 
lands  which  make  up  the  120  acres,  or  instead  of 
speaking  of  their  respective  half  of  such  lands, 
these  two  clauses  designate  what  they  take  under 
,the  will  as  "such  portion  of  my  property  as  comes 
to  their  possession,"  giving  no  other  description  of 
it,  and  evidently  referring  to  such  portion  as  may 
come  to  their  possession  after  the  debts  and  legacy 
are   satisfied. 

The  decree  of  the  Chancellor  will  be  aflirmed. 
The  cost  of  the  Court  below  will  be  paid  by  the 
administrator,  and  the  cost  of  this  Court  will  be 
paid  by  the  appellants  and  the  surety  on  their 
appeal   bond. 


472  NASHVILLE : 


Morgan  v.  T^e  State. 


Morgan  v.  The   State. 
{Nashville.     March   1st,   1888.) 

Criminal  Law.      Witness.     Defendant  as.     Infamy. 

A  defendant  in  a  criminal  case,  though  laboring  under  sentence  of  in- 
famy, is  competent  to  testify  in  his  own  behalf  under  the  Act  of  1887, 
Chap.  79. 

Cited:  Acts  1887,  Chap.  79. 

Case  cited :  Peck  v.  State,  anie^  p.  259. 


FROM    JACKSON. 


Appeal  in  error  from  Circuit  Court  of  Jackson 
County.      John  A.   Fite,  J. 

Vbrtrees  &  Vertrbes  for  Morgan. 

Attorney- General   Pickle  for  State. 

TuRNEY,  C.  J.  Plaintiff  in  error  is  convicted 
of  an  assault  with  intent  to  commit  murder  in 
the  first  degree,  and  sentenced  to  fifteen  years  in 
the   penitentiary. 

On  his  trial  in  the  Circuit  Court  he  oflfered 
himself  as  a  witness.  The  Attorney-General  ob- 
jected, and  read  a  record  of  his  conviction  of  lar- 
ceny and  judgment  of  infamy.  The  Court  sus- 
tained the   objection. 

Section   1   of    Ch.   79   of   the   Acts   of   1887    pro- 
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vides  "that  in  the  trial  of  all  indictments^  'pre- 
sentments^ and  other  criminal  proceedings  in  any  of 
the  Courts  of  this  State,  the  party  defendant  there- 
to may,  at  his  own  request,  but  not  otherwise,  be 
a  competent  witness  to  testify   therein." 

The  statute  excepts  no  class  or  character  of  de- 
fendants,  and   the   courts   can   except  none. 

In  Peck  V.  The  State,  at  this  term,  in  an  opin- 
ion by  Folkes,  J.,  the  authorities  sustaining  this 
construction   are   cited. 

Of  course  the  defendant  who  puts  himself  be- 
fore the  Court  as  a  witness  subjects  himself  to  all 
the  rules  and  *tests  of  credibility,  and  may  be  im- 
peached as  any  other  witness.  His  infamy  does 
not  render  him  incompetent  to  testify,  but  the 
weight  and  value  of  his  evidence  are  questions 
for  the  jury. 

The  provision  that  the  defendant  shall  oft'er  him- 
self before  any  of  his  proof  is  taken  is  mandatory; 
and  unless  pursued,  the  defendant  will  not  be  per- 
mitted to  testify,  as  held  in  an  opinion  by  Judge 
Snodgrass  at  the  present  term.  The  question  there 
argued  does  not  arise  here,  as  the  only  objection 
made   is   the   one   already   noticed. 

The  impolicy  and,  evil  results  of  the  statute  are 
matters  for  the  consideration  and  action  of  the 
Legislature  alone.  So  long  as  statutes  are  consti- 
tutional the  Courts  must  perform  their  one  duty 
of   enforcing  them. 

Tlie  objection  was  improperly  sustained.  The 
judgment  is  reversed,   and  cause   remanded. 
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(Nashville.      March   6th,   1888.) 


1.  Wills.      Construction.     Remainder  to  survivors.     Devolution  of  accrued 

shares. 

A  testator  gave  the  proceeds  that  should  arise  from  a  sale  of  his 
entire  estate  to  his  six  children  equally.  He  provided  that  the 
'* amount  given"  any  child  who  might  die  without  issue  capable 
of  taking  by  inheritance,  should  accrue  to  the  surviving  children. 
After  testator's  death,  but  before  distribution  of  his  entire  estate, 
five  of  his  children  died — four  childless  and  intestate,  and  one  leav- 
ing issue.     The  remaining  child  still  survives. 

Held:  That  only  original  shares  passed  under  the  will ;  and  that  accrued 
shares  passed  under  the  law  to  heirs  and  next  of  kin  of  each  dece- 
dent. 

2.  Same.     Same.     Same.     Same.     General  rule. 

Clauses  in  wills  disposing  of  the  shares  of  devisees  and  legatees  in  the 
event  of  their  death  before  a  given  period,  or  without  issue,  or  upon 
any  other  contingency,  do  not,  without  a  positive  and  distinct  indi- 
cation of  intention,  extend  to  shares  accruing  to  them  by  survivor- 
ship under  the  provisions  of  the  will. 

Cases  cited  and  approved:  Lewis  v.  Claiborne,  5  Yer.,  370;  3  Atk., 
80;   I  P.  Wms.,  274;  2  Ver.,  388;  3  Bro^'n  Ch.,  465;  3  Ired.,  155. 

3.  Guardian  AND  Ward.     Statute  of  Limitations.     Guardian  barred^  ward 

not. 

A  right  of  action,  barred  as  to  the  guardian  of  a  minor,  may  neverthe- 
less be  asserted  by  suit  of  the  minor,  commenced  within  the  saving 
of  the  statute,  after  attaining  his  majority. 

Case  cited  and  approved:  State  v.  Parker,  8  Bax.,  498. 

Cited  and  distinguished:  Williams  v.  Otey,  8  Hum.,  563;  Bayless  v. 
Elcan,  I  Cold.,  99. 

4.  Same.     Settlements.     Effect  of .     Estoppel. 

Guardians'  settlements  made  pursuant  to  law  in  the  County  Court  arc 
on\y  prima  facie  correct,  and  constitute  no  obstacle  to  the  suit  of  the 
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ward  to  recover  of  the  guardian  personally  a  fund  which  came  to  his 
hands  before  his  appointment  and  was  never  accounted  for  in  his  set- 
tlements. 

Cases  cited  and  approved :  Pickens  v.  Bivens,  4  Heis.,  231  ;  Matlock  v. 
Rice,  6  Heis.,  33. 

(See  Code,  §4535  (M.  &  V.);  §3786  (T.  &  S.);  Hammond  v.  Beasley, 
15  Lea,  618.) 


FROM     SUMNER. 


Appeal  from  Chancery  Court  of  Sumner  County. 
George  E.   Seay,   Ch. 

Vertrees   &   Vertrees  for  Henley. 

8.  r.  Wilson  and  J.  W.  Blackmore  for  Robb. 

LuRTON,  J.  The  second  clause  of  the  will  of 
Martin  Henley,  who  died  in  Sumner  County,  Ten- 
nessee, directed  that  all  of  his  real  and  personal 
estate,  wherever  situated,  should  be  sold  by  his 
executors,  and  that  "the  proceeds  of  said  sales 
and  the  money  on  hand  I  will  and  bequeath 
equally  to  my  children,  Dorothea  Wilson,  Elizabeth, 
John,  Martha,  Julia,  and  James  Henley,  subject  to 
the  limitations  hereafter  niade.'^  "Third.  Should 
either  of  my  above-named  children  die  without 
issue  capable  of  taking  by  inheritance,  then,  and 
in  that  event,  I  give  and  bequeath  the  amount 
given     to    such    child    or    children    to    their  remaining 
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brothers  and  sisters.'^  -  Since  the  death  of  testator 
five  of  these  legatees  have  died.  Four  of  them 
died  intestate  and  "  without  issue  capable  of  taking 
by  inheritance."  The  other,  James  Henley,  left  one 
child,  the  complainant,  William  M.  Henley.  The 
only  survivor  of  the  children  of  the  testator  is 
the  defendant,  Mrs.  Dorothea  Robb,  formerly  Wilson. 
These  deaths  occurred  in  the  following  order  and 
time: 

1.  Mrs.  Elizabeth  Bowman,  in  1860;  childless 
and  intestate. 

2.  John  Henley,  in  1860,  leaving  complainant 
his    only   issue. 

3.  Mrs.  Martha  Hamblin,  in  1864;  childless  and 
intestate. 

4.  James  Henley,  in  1864;  childless  and  intes- 
tate. 

5.  Mrs.  Julia  Rice,  in  1866;  childless  and  in- 
testate. 

Upon  the  first  death — that  of  Mrs.  Bowman — 
her  interest,  under  the  will,  undoubtedly  passed 
equally  to  her  five  surviving  brothers  and  sisters,  and 
this  by  force  of  the  will.  Upon  the  death  of  the 
second  child,  his  original  share,  it  is  admitted,  went 
by  inheritance,  and  not  under  the  will,  to  his  son, 
the  complainant ;  and  it  is  likewise  agreed  that  the 
fifth  of  a  share,  which  had  accrued  to  John  Hen- 
ley by  reason  of  the  previous  death  of  Mrs.  Bow- 
man,  likewise   went   to   complainant. 

The  controversy  is  only  over  the  other  accrued 
shares. 
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These  five  deaths  all  occurred  hefore  1867,  but 
owing  to  the  disturbed  condition  of  the  country, 
growing  out  of  the  war  between  the  States,  noth- 
ing was  done  toward  winding  up  their  estates 
until  after  the  death  of  Mrs.  Rice,  in  1866.  A 
large  part  of  the  share  of  each,  under  the  will, 
had  been  paid  over  by  the  executors  in  the  life- 
time of  the  parties,  but  a  part  of  each  share  re- 
mained in  the  hands  of  the  executors  in  1866. 
Upon  a  settlement  between  the  executors,  the 
admiftistrators  of  deceased  children,  and  Mrs.  Robb, 
the  only  survivor,  and  the  then  guardian  of  com- 
plainants. Col.  J.  J.  Turner,  which  occurred  in 
1866  or  1867,  there  was  paid  over  to  the  defend- 
ant, Mrs.  Robb,  the  original  shares  bequeathed  to 
the  four  children  who  had  died  without  issue, 
and  the  accruments  which  had  resulted  from  the 
antecedent  deaths.  That  is  to  say,  Mrs.  Robb 
received  not  only  the  original  share  of  one-sixth 
of  the  whole  estate  of  her  father,  which  had 
been  the  share  of  her  sister,  Mrs.  Harablin,  but 
in  addition  to  that,  she  claimed  and  received  one- 
jifth  of  the  original  share  of  her  sister,  Mrs.  Bow- 
man, who  died  before  Mrs.  Hamblin,  claiming 
that  the  one-fifth  which  had  accrued  to  Mrs. 
Hamblin  by  *  the  pre-decease  of  Mrs.  Bowman 
likewise  passed,  under  the  will  of  their  father,  to 
her  as  survivor.  Like  claims  were  set  up  and 
sustained  as  to  all  the  accruments  which  had  re- 
sulted to  her  brother,  James  Henley,  and  her  sister, 
Mrs.    Rice.      This    settlement    seems    to    have    been 
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made  under  the  opinion,  then  entertained  by  the 
guardian  of  the  complainant,  that  under  the  will 
accrued  shares,  as  well  as  original  shares,  passed 
to   the   survivor   or   survivors   of    the   children. 

Complainant  files  this  bill  to  recover  from  Mrs. 
Robb  a  part  of  the  accruments  thus  received  by 
her,  basing  his  claim  upon  the  proposition  that 
the  will  does  not  provide  for  a  second  devolution 
of  any  share,  but  that  accruments  became  the 
absolute  estate  of  the  child  to  whom  they  accrued 
under  the  will,  and  hence  did  not  pass  under  the 
will  a  second  time,  but  by  the  laws  of  descent 
and  distribution. 

If  this  contention  is  sustained,  then  it  follows 
that,  upon  the  death  of  each  of  the  children 
whose  deaths  occurred  after  the  death  of  com- 
plainant's father,  complainant,  as  a  distributee  un- 
der our  statutes,  would  share  with  his  aunt,  the 
defendant,   such  accrued   shares. 

The  question,  then,  is,  I>o  accrued  shares  under 
this  will  pass  with  the  original  shares  to  the  sur- 
vivors? The  general  rule,  under  a  long  line  of 
decisions,  is  that  clauses  disposing  of  the  shares  of 
devisees  and  legatees  dying  before  a  given  period, 
or  without  issue,  or  upon  any  other  contingency, 
do  not,  without  a  positive  and  distinct  indication 
of  intention,  extend  to  shares  accruing  under  the 
clauses  in  question.  3  Jarman  on  Wills,  560;  Pain 
V.  Benson^  3  Atk.,  80;  Perkins  v.  Micklethwaite^  1 
P.   Will,   274;    Badge   v.   Barker,   Talbot,   124. 

As  stated  by  Lord  Ilardwicke  in  Pain  v.  Benson 
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in  illustration,  "as  where  a  man  gives  a  sum  of 
money  to  be  divided  among  four  persons  as  ten- 
ant«  in  common,  and  declares  that  if  one  of  them 
die  before  twenty-one  or  marriage,  it  shall  survive 
to  the  others.  If  one  dies  and  three  are  living, 
the  share  of  that  one  so  dying  will  survive  to 
the  other  three;  but  if  a  second  dies,  nothing  will 
survive  to  the  remainder  but  the  second's  original 
share,  for  the  accruing  share  is  as  a  new  legacy, 
and  there  is   no  further  survivorship." 

Is  there  in  the  will  now  under  consideration 
any  positive  and  distinct  indication  that  the  tes- 
tator intended  that  accrued  shares  should  survive? 
The  language  here  used  by  the  testator  concern- 
ing survivorship  of  shares  is  that,  "in  that  event 
[the  death  of  a  child  without  issue],  I  giv^  and 
bequeath  the  amount  given  to  such  child  or  chil- 
dren to  their  remaining  brothers  and  sisters.''  The 
subject-matter,  thus  surviving  is  ^^the  amount  given 
to  such  child''  We  do  not  find  these  precise  words 
construed.  In  the  case  of  Budge  v.  Barker  the 
clause  was,  "and  if  any  dies,  to  the  survivors  or 
survivor,  share  and  share  alike."  It  was  held  that 
there  was  no  second  survivorship  of  a  survived 
share,  but  that  the  accrument  went  to  the  admin- 
istrator of  the  child  to  whom  the  accrument  came. 
In  the  case  of  Woodward  and  Glassbrook,  reported 
in  2  Vernon,  388,  but  likewise  reported  in  a  note 
to  Budge  v.  Barker,  the  language  was,  "  such  child's 
part  to  go  over  to  the  survivor's  children."  It 
was  held  that   it  was   within   the  general   rule,   and 
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that  a  survived  part  would  not  go  over  a  second 
time.  Mr.  Jarnian  says  that  the  word  "^Aar^," 
from  an  early  period,  has  been  held  not  sufficient 
to  carry  with  the  original  a  survived  share,  and 
he  cites  several  English  cases  to  which  we  have 
not  had  access.  3  Jarman,  561.  The  word  ^^por- 
tion'^  has  been  held  synonymous  with  share,  and 
not  to  comprise  an  accrued  share.  Bright  v. 
Rowe,  3  My.    &   K.,   316. 

Of  course  where,  from  the  whole  will,  it  is 
clear  that  the  testator  intended  that  the  entire 
property  which  was  the  subject  of  his  disposition 
shall  pass  over  in  one  mass  to  some  ultimate 
object  of  distribution,  the  accruing  as  well  as  orig- 
inal shares  would  have  to  pass  to  survivors,  to 
the  end  that  in  the  event  of  the  contingency 
ultimately  provided  for  the  whole  property  might 
be  intact.  Such  was  the  case  of  Worlidge  v. 
Churchill,  3  B.  C.  C.  C,  465,  and  that  of  Eyre  v. 
Marsden,  2  Ker.,  564;  S.  C,  4  My.  &  C,  231.  The 
case  of  Skinner  v.  Lamb,  3  Ired.  S.,  155,  was  this: 
The  will,  after  providing  for  survivorship  among 
his  children,  concluded  with  these  words:  "That 
the  survivor  or  survivors  have  the  whole."  And 
by  a  separate  clause,  he  provided  that  "should  my 
children  all  die  without  leaving  an  heir  begotten  by 
their  bodies,  my  wish  and  desire  is  that  my  brother 
T.  should  have  the  whole  of  my  estate  as  allotted 
to  my  children."  Under  this  will  it  was  very 
properly  held  that  accrued  shares  passed  to  the 
survivors. 
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It  is  to  be  observed  that  the  children  of  testa- 
tor are  not  made  joint  tenants  of  the  fund  devised. 
They  take  several  shares.  If  it  were  otherwise, 
the   rule  would  be   very  different. 

The  case  referred  to  by  the  solicitor  for  the 
defendant,  where  the  gift  was  to  several  "  with 
benefit  of  survivorship,"  is  not  applicable  here, 
because  that  language  is  by  no  means  the  language 
of  this  will.  Where  it  has  been  used,  it  has 
been  held  to  indicate  an  intention  to  pass  accru- 
ments. 

We  can  see  nothing  in  this  will  to  take  it  out 
of  the  general  rule,  and  we  consequently  hold  that 
accrued  shares  do  not  pass  under  the  will,  but  be- 
come the  absolute  property  of  the  child  to  whom 
they  accrued,  and  descendeU  under  the  law  to  the 
heirs  and    next    of   kin. 

The  intimation  of  this  Court,  in  Lercis  v.  Clai- 
borne,  5  Yer.,  370,  is  in  accord  not  only  with  the 
general  rule,  as  we  understand  it,  but  the  will 
construed  in  that  case  is  in  all  essentials  like  the 
clause  now  under  consideration.  ^'Amount  given" 
is,  in  our  opinion  at  least,  synonymous  with 
"  shares  "   and    "  portion." 

It  is  next  insisted  by  defendant  that  this  will 
has  heretofore  been  construed,  and  that  such  for- 
mer construction  by  a  Court  of  competent  juris- 
diction is  such  an  adjudication  as  is  conclusive 
upon   all   persons   interested. 

We   have    carefully   examined    the    pleadings    and 

decrees    in    the   two   causes   relied    upon   as   sustain- 
32 
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ing  this  defenj^e,  and  are  of  opinion  that  the 
question  as  to  whether  accrued  shares  would  pass 
under  the  will  has  never  heretofore  been  presented 
by  pleadings  or  determined  in  any  decree.  The 
construction  sought  and  obtained  did  not  involve 
the  question  now  raised,  and  hence  is  not  res  ad- 
judicata. 

The  next  defense  interposed  is  that  of  the  stat- 
ute  of   limitations. 

Mrs.  Robb  received  these  accrued  shares  in  1866 
or  1867,  and  received  them  as  under  a  claim  of 
right,  in  perfect  good  faith,  and  has  held  and 
claimed  the  entire  amount  of  such  accruments  as 
her   own. 

This  suit  was  brought  in  1883.  But  complain- 
ant has  been  a  minor,*  only  reaching  his  majority 
in  November,  1880,  and  this  bill  has  been  filed 
within  three  years  of  that  time.  Thus  he  is  within 
the  saving  of  the  statute.  But  it  is  insisted  that 
the  former  guardian  qualified  in  1860  and  did  not 
resign  until  1875,  and  that  he  could  have  sued  for 
complainant's  share  of  these  accruments,  and  that, 
failing  to  do  so  within  the  time  prescribed  by 
statute,  is  barred;  and  that,  inasmuch  as  the  guar- 
dian is  barred,  the  ward  is  likewise  barred.  To 
sustain  this  proposition  the  doctrine  is  invoked 
that  when  the  trustee,  having  the  legal  title,  is 
barred,  the  equitable  title  of  the  beneficiaries  is 
like\Vise  barred.  WiUliuns  v.  Ofey^  8  Hum.,  563 ; 
Bayliss  \.  Elcan,   1   Cold.,   99. 

These   cases    proceed    upon    the   ground    that   the 
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legal  title  is  vested  in  the  trustee,  and  that,  the 
legal  title   being  barred,   the   equitable  is   likewise. 

The  legal  title  to  the  property  of  the  ward  is 
not  in  his  guardian.  He  is  but  the  custodian  of 
the  ward's  estate.  The  ease  of  guardian  and  ward 
is  not  identical  with  that  of  trustee  and  cestui 
que  trust  in  this  particular,  and  therefore  is  ^  not 
within  the  doctrine  of  Williams  v.  Otey.  This  dis- 
tinction has  been  clearly  made  by  this  Court  in 
the  case  of  Sfate^  for  use,  etc.,  v.  Parker^  8  Bax., 
498.  We  see  no  reason  for  refusing  to  follow  that 
decision.  It  is  conclusive  upon  the  question  of  the 
statute  of  limitations. 

One  other  question  remains  for  consideration. 
After  the  resignation  of  Col.  Turner,  the  former 
guardian  of  complainant,  the  defendant,  Mrs.  Robb, 
was  appointed,  and  she  received  from  Col.  Turner 
the  fund  in  his  hands.  When  complainant  reached 
his  majority,  Mrs.  Robb,  as  his  guardian,  made  a 
final  settlftnent  in  the  County  Court  of  Sumner 
County,  and  paid  over  to  him  the  balance  found 
against  her  by  the  settlement ;  and .  this  settlement 
is  now  plead  in  bar  of  this  suit.  County  Court 
settlements  between  guardian  and  ward  are  not 
conclusive.  They  are  only  prima  facie  correct. 
Mattlock  V.  Rice,  6  Ileis.,  33;  Pickevs  v.  Bevins,  4 
Heis.,   231. 

Mrs.  Robb  did  not  pretend  to  account  for  com- 
plainant's shai'e  in  these  accruments,  nor  was  any 
question    made    about  them.      No    effort  •  was    made 
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to  settle  or  adjust  this  question  of  her  liability  on 
this  account.  She  says  in  her  answer  that  she 
had  never  heard  of  such  a  claim  upon  the  part 
of  complainant  until  he  filed  this  bill.  She  had 
not  received  these  accruments  while  guardian,  but 
years  before  her  qualification.  She  is  not  now 
sought  to   be   held   liable   as   guardian. 

Under  these  circumstances,  there  can  be  no  doubt 
but  that  the  settlement  made  by  her  as  guardian 
is  not  conclusive,  and  it  interposes  no  obstacle  to 
the   maintenance  of   this   suit. 

The   decree   of   the   Chancellor  must  be  afdrmed. 
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State,   ex   rel.y  v.  Leonard. 


(Nashville.      March   7th,   1888.) 


1.  County  Judge.     Rentavalof.     Constitutional  law, 

< 

Removal  of  a  County  Judge  elected  by  the  people  cannot  be  effected, 
during  his  term  of  office,  by  an  Act  abolishing  the  office  and  trans- 
ferring its  powers,  duties,  and  jurisdiction,  without  diminution  or 
change,  to  the  Chairman  of  the  County  Court,  to  be  elected  by  that 
body.     Such  Act  is  unconstitutional. 

Cited:  Constitution,  Art.  VI.,  Sees,  i,  4;  Acts  1885,  p.  128;  1887,  p. 
163. 

Cases  cited  and  approved:  State  v,  Glenn,  7  Heis.,  486-7;  State  v. 
McKee,  8  Lea,  24. 

Cited  and  distinguished:  State  7'.  Gaines,  2  Lea,  316;  State  v,  Camp- 
bell, MS. 

2.  Same.      Tertn  of  office. 

A  County  Judge,  when  duly  elected  under  a  valid  law,  holds  his  office 
for  the  constitutional  term  of  eight  years,  although  the  statute  cre- 
ating the  office  may  have  prescribed  a  shorter  term. 


FROM     MARSHALL. 


Appeal    from    the    Chancery    Court    of    Marshall 
County.      W.   S.   Bearden,   Ch. 

CowDEN  &  Marshall  for  Kelator. 

S.    F.     Wilson,     P.     C.     Smithson,    Leonard     & 
Thompson  for   Leonard. 
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Snodgrass,  J.  By  an  act  approved  March  30th, 
1885,  the  Legislature  created  the  office  of  County 
Judge   for   Marshall   County.      Acts   1885,   p.   128. 

The  defendant,  Leonard,  was  duly  appointed, 
comniirtsioned,  and  ([ualified  to  ftU  said  office,  and 
entered  upon  the  discharge  of  its  duties.  Suhse- 
quently,  at  the  August  election,  1886,  he  was 
elected  to  the  position  hy  vote  of  the  people  of 
the  county  for  the  constitutional  term,  and  was 
again  commissioned  and  qualified,  and  continued 
to  perform  the  duties  of  the  office  without  objec- 
tion or  interference  until  the  present  bill  was  filed 
by  the  State,  on  relation  of  D.  C.  Orr,  to  restrain 
him  from  so  acting,  upon  the  ground  tliat  the  Act, 
in  so  far  as  it  authorized  the  appointment  of  Judge, 
had  been  repealed  by  an  Act  of  the  Legislature, 
approved  March  14th,  1887,  and  the  powers  and 
duties  of  the  office  devolved  upon  a  Chairman  of 
the  County  Court,  to  be  elected  by  the  Justices 
thereof.      Acts   1887,   p.    1«)3. 

The  relator  has  been  elected  to  the  latter  position 
by  the  County  Court,  and  consequently  sought,  in 
this  proceeding  to  assert  his  authority,  and  to  re- 
strain defendant  from  interference  with  him  or 
usurpation   of  such   power. 

A  demurrer  was  overruled,  the  bill  answered,  and 
on  final  hearing  the  Chancellor  sustained  the  bill, 
and   defendant  appealed. 

The  question,  therefore,  presented  is  whether  the 
Legislature  has  power  to  terminate  the  office  of  a 
Judge  elected   under   a  constitutional    law  and  for  a 
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constitutional  terra  of  eight  years  within  that  term, 
leaving  the  Court  with  its  jurisdiction  in  existence 
and  unimpaired,  by  simply  devolving  the  duties  of 
the  office  upon  another  official,  namely,  the  Chair- 
man   of   the   (younty   Court. 

In  the  Act  of  1885,  creating  the  office  of  County 
Judge,  all  the  powers  and  jurisdiction  vested  in  a 
Chairman  of  the  County  Court  were  vested  in  the 
County  Judge  (Section  4,  page  129),  and  all  the 
rights,  powers,  and  jurisdiction  that  are  conferred 
hy  existing  law  upon  County  Judges  (Section  3, 
page   129). 

In  the  passage  of  this  law  the  Legislature  acted 
under  its  constitutional  authority  to  create  origi- 
nally, or  by  amendment  of  an  existing  court  sys- 
tem,  an   inferior   court. 

The  first  section  of  Article  VI.  of  the  State 
Constitution  provides  "that  the  judicial  power  of 
this  State  shall  be  vested  in  one  Supreme  Court 
and  such  Circuit,  Chancery,  and  other  inferior 
courts  as  the  Legislature  shall  from  time  to  time 
ordain  and  establish,  in  the  Judges  thereof,  and  in 
Justices  of   the  Peace." 

The  fourth  section  of  the  same  article  provides, 
among  other  things,  '*  that  the  Judges  of  such  infe- 
rior courts  shall  be  elected  by  the  qualified  voters 
of  the  district  or  circuit  to  which  they  are  to  be 
assigned,  and  that  their  terms  of  office  shall  be 
eight  years." 

In  the  first  nection  of  the  Act  of  1885  the 
term    of    the    office    is    fixed    at    four    years.      But 
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this  is  certainly  a  misprint  or  clerical  error,  for 
the  next  section,  providing  for  the  election  of  the 
Judge  after  the  first,  fixes  the  period  at  eight 
years. 

This,  however,  is  an  immaterial  matter.  The 
Act  being  otherwise  valid,  the  Constitution  would 
regulate  the  term,  although  a  difterent  term  was 
intentionally  fixed;  and  the  Judge,  being  duly 
elected,  would  hold  for  eight  years,  the  constitu- 
tional  term. 

The  question  is,  ('an  the  Legislature  subsequently, 
and  within  the  term,  deprive  him  of  the  office  by 
devolving   its   powers   and    duties   upon    another? 

The  Act  of  1887  did  not,  and  did  not  attempt, 
to  abolish  or  diminish  the  powers  and  duties  ap- 
pertaining to  the  office.  It  simply  repealed  so 
much  of  the  act  as  applied  to  Marshall  County 
(another  county  having  had  a  similar  change  made 
in  its  court  system  by  the  same  act),  and  under- 
took to  re-establish  the  office  of  Chairman  of  the 
County  Court  after  the  first  Monday  in  April. 
1887,  and  to  vest  in  this  officer  "all  the  rights, 
privileges,  jurisdiction,  duties,  and  powers"  pertain- 
ing to  the  office  as  established,  and  exercised  by 
the   County  Judge. 

If  this  legislation  had  merely  named  the  defend- 
ant, and  by  name  and  title  removed  him  from 
the  position  and  given  it  to  another,  it  could  not 
have  more  directly  accomplished  the  purpose  actually 
effected   if   it  be   valid. 

The    Constitution,    in    fixing    the    terms    of    the 
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Judges  of  inferior  courts,  elected  by  the  people, 
at  eight  years,  intended  not  only  to  make  the 
judiciary  independent,  and  thereby  secure  to  the 
people  the  corresponding  consequent  advantages  of 
courts  free  from  interference  and  control,  and  re- 
moved from  all  necessity  of  being  subservient  to 
any  power  in  the  State,  but  intended  also  to  pre- 
vent constant  and  frequent  experimenting  with  court 
systems,  than  which  nothing  could  be  more  injuri- 
ous  or  vexatious   to   the   public. 

It  was  intended  when  the  Legislature  estab- 
lished an  inferior  Court,  that  it  should  exist  such 
a  length  of  time  as  would  give  opportunity  for 
mature  observation  and  appreciation  of  its  benefits 
or  disadvantages,  and  that  the  extent  of  its  dura- 
tion might  discourage  such  changes  as  were  not 
the  result  of  most  mature  consideration.  Realizing 
that  a  change,  if  made  so  as  to  constitute  an  in- 
ferior Court,  would  fix  that  Court  in  the  system 
for  eight  years,  a  Legislature  would  properly  con- 
sider and  maturely  settle  the  question  as  to  the 
propriety  and  desirability  of  such  change  or  addi- 
tion to  our  system ;  and  conscious  of  the  impro- 
priety and  the  hazard  of  leaving  the  judicial 
department  of  the  government  at  the  mercy  and 
whim  of  each  recurring  Legislature,  itself  elected 
for  but  two  years,  the  framers  of  the  Constitution 
wiselj^  guarded  against  these  evils  by  the  section 
referred  to.  Properly  construed  and  enforced  it  is 
effectual  for  that  purpose.  Disregarded  or  impaired 
by  such  interpretation  as   leaves  it  to  exist  in  form 
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without  force  or  enbstance,  and  we  have  all  the 
evils  and  confusion  of  insecure,  changing,  and  de- 
pendent courts ;  frequent  and  constant  experiment- 
ing with  systems  provided  in  haste,  tried  in  doubt, 
and  abolished  before  their  merits  or  demerits  are 
understood.  It  would  be  a  mortifying  reflection 
that  our  organic  law-makers  intended  any  such  re- 
sult in  their  avowed  eiFort  to  make  a  government 
of  three  distinct  and  independent  departments;  and 
still  more  humiliating  if  we  were  drawn  to  the 
conclusion  that  while  they  did  not  intend  it,  they 
had  been  so  weak  or  inapt  in  phraseology  adopted 
as  to   have   accomplished   it. 

Neither  the  intent  nor  the  language  of  the 
Constitution  employed  to  express  it  fortunately 
bears   any   such   construction. 

When  a  Court,  whose  Judge  is  elected  by 
the  people  of  one  or  more  counties — in  district 
or  circuit — is  constituted  by  the  Legislature,  and 
an  election  had,  and  the  officer  commissioned  and 
qualified,  it  is  not  in  the  power  of  the  Legisla- 
ture to  take  from  him  the  powers  and  emoluments 
of  office  during  the  term  of  eight  years  by  de- 
volving these   intact  upon   another,   or  otherwise. 

The  Court  so  constituted,  and  Judge  elected  in 
this  instance,  was  under  the  authority  to  establish 
inferior  courts   already   quoted. 

The  incumbent  of  the  office  was  a  judicial  offi- 
cer of  this  State  {StafCy  ex  rcL^  v.  GleruK^  7  Heis., 
486-7;  i^tatc  v.  MrKee,  8  Lea,  24),  and  is  entitled 
to    the     protection     of    the    (constitution,    as     such. 
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against    unauthorized    legislation    to   deprive   him   of 
his  office. 

It  is  argued,  however,  that  this  act  of  removal 
is  the  same  as  an  act  abolishing  a  Circuit  (^ourt, 
with  all  .  its  powers  and  jurisdiction,  from  the  con- 
sequence of  which  it  has  been  held  by  this  Court 
a  Circuit  Judge  would  be  deprived  of  office.  Siatv^ 
ex.     rel.    Colcma)i,    v.     Campbell,   MS.;    Sfafe^    ex    rel.^ 

m 

V.    Gaines,   2    Lea,   316. 

The  act  construed  in  these  cases  was  one  abol- 
ishing the  Second  Circuit  Court  of  Shelby  County, 
passed  in  1875.  Acts  1875,  page  24.  There  were 
two  Circuit  Courts  in  Shelby  County — the  First 
and  Second.  As  one  was  enough  to  do  the  busi- 
ness of  the  county,  or  supposed  to  be,  the  Legis- 
lature abolished  this  Court,  leaving  the  entire  busi- 
ness of  both  C'ourts  to  be  done  by  the  First,  there- 
after to  be  styled  "The  Circuit  Court  of  Shelby 
County."  It  was  held  in  the  cases  referred  to 
that  the  Legislature  might  abolish  a  circuit,  or 
Court  held  for  a  circuit  or  given  territory,  and 
that  when  the  Court  was  abolished  the  office  of 
the   Judge   thereof  terminated. 

Without  desiring  to  be  understood  as  assenting 
to  the  correctness  of  the  conclusions  reached  in 
those  cases  (to  the  reasoning  of  which  we  do  not 
subscribe),  and  which  conclusions,  we  may  remark 
in  passing,  were  reached  by  a  divided  Court,  and 
against  the  weight  of  many  opinions  in  other 
States,  it  is  sufficient  to  say  that  the  case  here 
presents   no  such  question  as  that  determined  there. 
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The  Act  of  1875  construed  had  abolished  the 
Court.  It  did  not  leave  the  Court  with  all  its 
powers,  jurisdiction,  rights,  and  privileges  intact, 
and  devolve  them  upon  another,  as   in   this   case. 

Here  the  Court  was  left  as  it  existed,  except 
the  change  made  in  its  official  head.  He  was 
simply  removed  by  the  operation  of  the  act,  if  it 
could  take  effect  according  to  its  terms,  and  an- 
other  put   in   his   place. 

It  cannot  be  doubted  that  if  the  Legislature 
had  said  in  the  Act  of  1875  (as  in  the  Act  now 
being  considered)  that  the  office  of  Judge  of  the 
Second  Circuit  Court  should  be  abolished,  and  that 
the  Court  should  remain  with  like  jurisdiction  and 
duties,  but  that  these  should  be  exercised  by  another 
officer,  leaving  the  First  Circuit  Court  also  exist- 
ing with  its  original  jurisdiction  and  duties  only, 
that  such  act  would  have  been  declared  void.  Nor 
can  it  be  doubted  that  if  the  Legislature  should 
now  declare  that  the  office  of  Judge  of  a  given  cir- 
cuit is  hereby  abolished,  leaving  the  circuit  and  its 
court  machinery  as  it  is,  except  the  removal  of 
the   presiding   Judge,   such   Act  would  be   void. 

If  this  were  not  true,  the  Legislature,  at  its 
next  or  any  succeeding  session,  might  pass  a  law 
setting  out  the  Circuits  and  Chancery  Divisions 
by  number,  and  declaring  the  office  of  Judge  of 
each   abolished. 

It  is  no  argument  in  answer  to  this  to  say 
that  the  Legislature  trill  vof  do  this.  It  is  not  a 
question    of  what  they    //*///   do   or   oiujht   to  do   that 
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we  are  now  considering.  It  is  a  question  of 
constitutional  power,  of  what  it  cav  do.  The 
question  as  to  how  much  power  is  granted  or 
restraint  imposed  cannot  be  determined  on  tlie 
probability   or  improbability   of   its   exercise. 

If  it  can  abolish  in  this  way  the  office  of 
County  Judge,  it  can  abolish  the  office  of  any 
inferior  Judge,  as  all  are  alike  protected  or  not 
protected  by  the  clause  of  the  Constitution  referred 
to. 

For  the  honor  of  the  framers  of  the  Constitu- 
tion, the  best  interest  of  our  people,  the  inde- 
pendence of  the  judiciary,  and  the  security  and 
order  of  our  court  system  agai»st  rash  and  con- 
stant experiments  of  legislation,  it  affords  us  much 
satisfaction  to  give  the  Constitution  its  plain, 
natural,  and  unobscure  effect  to  invalidate  legisla- 
tion of  this  character,  and  to  be  able  to  say  that 
nothing  as  yet  decided  by  our  Court  stands  as  an 
obstacle  in  the  way  of  our  doing  so.  But  if 
there  were,  it  would  afford  us  pleasure  to  remove 
it. 

The  decree  is  reversed,  and  bill  dismissed  with 
costs. 
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JACKSON,  APRIL   TERM,   1888. 


Miller  v.   Wilson. 
{Jackson.      April   2l8t,   1888.) 

I.  Garnishment.    Judgtncnt.     Record  to  support.     Recitals. 

.Judgment  of  the  Circuit  Court  against  a  garnishee,  rendered  on  appeal 
from  a  Justice,  cannot  be  sustained  in  the  SupreAie  Court  upon  a 
record,  purporting  to  be  complete,  which  contains  neither  the  exe- 
cution nor  the  original  judgment  or  certified  execution  under  which 
the  garnishment  proceedings  were  had,  although  the  existence  and 
contents  of  the  missing  papers  are  recited  fully  in  the  Justice's  judg- 
ment and  the  garnishment  notice  copied  in  the  record. 

Cases  cited  and  approved  :     Pickler  v.  Kainey,  4  Heis.,  335  ;  Taylor  v. 
Kain,  8  Bax.,  35. 
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2.  Same.     Attswer  of  garnishee.      Wari'er, 

Appearance  and  answer  of  a  garnishee,  in  the  absence  of  a  direct  ad- 
mission, is  no  waiver  of  the  production  in  evidence  of  the  original 
execution  and  the  judgment  or  certified  execution  on  which  it  was 
issued. 

Case  cited  and  approved  :  Pickler  v.  Rainey,  4  Heis.,  335. 


FROM    GIBSON. 


Appeal  in  error  from  the  Circuit  Court  of  Gib- 
son  County.      W.   H.    Swiggert,   J. 

Appeal  by  a  garnishee  from  a  judgment  ren- 
dered against  him  in  the  Circuit  Court  on  appeal 
from  a  Justice  of  the  Peace.  The  original  execu- 
tion and  judgment  and  certified  execution,  under 
which  the  garnishment  proceedings  were  had, 
though  fully  recited  in  the  Justice's  judgment  and 
the  garnishment  notice,  were  not  contained  in  the 
record  for  this  Court,  which  purported  to  be  com- 
plete. The  garnishee's  answer  did  not  admit  the 
existence  or  contents   of   those  papers. 

T.  J.  Hayes  for  Miller. 

« 

Neil  &   Deason   for  Wilson. 

LuRTON,  J.  The  appellant  has  appealed  from  a 
judgment  rendered  against  him  as  garnishee.  The 
transcript  of  the  record  from   the  Circuit  Court  con- 
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tains  a  notice  duly  served  upon  Miller  by  a  Constable, 
summoning  him  to  appear  before  a  Justice  of  the 
Peace  and  answer  as  to  his  indebtedness  to  One 
Thetford.  This  notice  recites  that  there  was  in 
the  hands  of  the  Constable  giving  the  notice  an 
unsatisfied  execution  in  favor  of  Wilson,  and 
against  Thetford,  and  that  Thetford  had  no  prop- 
erty out  of  which  the  execution  could  be  satisfied. 
This  notice  is,  in  all  respects,  full  and  formal, 
and  no  objection  is  made  thereto.  The  garnishee 
duly  appeared,  as  required,  and  made  answer  in 
writing  as  to  his  indebtedness.  Judgment  was  ren- 
dered against  him  by  the  Magistrate,  and  from 
such  judgment  he  appealed  to  the  Circuit  Court. 
The  bill  of  exceptions  to  the  action  of  the  Cir- 
cuit Court  contains  an  affidavit  made  by  the  gar- 
nishee seeking  to  amend  his  answer,  and  an  order 
of  the  Court  overruling  the  application  to  amend. 
Then   follows  this  recital : 

"  Whereupon  the  cause  was  heard  upon  the 
original  papers  in  the  case,  which  papers  are  as 
follows." 

Then  follows  the  notice,  the  answer  of  the 
garnishee,  the  judgment  of  the  Justice  against  the 
garnishee,  and  the  appeal  bond;  and  the  bill  of 
exceptions  concludes  with  the  usual  statement  that 
"this  was  all  the  evidence  in  the  case."  The 
judgment  of  the  Justice,  one  of  the  papers  above 
referred  to,  contains  a  recital  that  it  "  appeared 
that  on  the  11th  of  February,  1880,  J.  W.  Wil- 
son, executor  of  P.  Wilson,  for  the  use  of  John 
33 
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O.  Connor,  recovered  a  judgment  before  F.  6. 
Sampson,  Justice  of  the  Peace  for  Dyer  County, 
Tennessee,  against  Isaac  Thetford  for  $184.10  and 
cost  of  suit;  and  whereas,  on  the  27th  of  Octo- 
ber, 1887,  execution  was  issued  thereon  by  W.  N. 
Tucker,  a  Justice  of  tlie  Peace  for  Dyer  County, 
and  cost,  wlricli  execution  has  come  to  my  hands 
in  pursuance  of  J^  3786  of  the  Code  of  Tennessee, 
and  that  /?.  fa.  was  issued  by  me,  and  returned  by 
F.  J.  BruiF,  C.  G.  C,  that  there  was  no  property 
of  the  defendant  to  be  found  upon  which  to  levy 
this   /?.  />/.,   I   therefore   give  judgment,"    etc.,    etc. 

These  recitals  show  jurisdiction  in  the  Justice; 
but  do  the  same  facts  appear  in  such  a  way  as  to 
justify  and  sustain  the  judgment  subsequently  ren- 
dered by  the  Circuit  Court?  There  is  no  transcript 
of  the  original  judgment  in  favor  of  Wilson, 
and  against  Thetford,  and  there  is  no  copy  of 
either  the  execution  from  Dyer  County,  upon 
which  a  Gibson  County  Magistrate  issued  his  exe- 
cution, nor  of  the  execution  in  the  hands  of  the 
Constable  at  the  time  he  summoned  the  garnishee 
to   answer. 

Can  the  proof  of  the  existence  of  such  a  judg- 
ment be  rested  upon  either  the  recitals  in  the 
notice  or  in  the  Justice's  judgment?  We  are  of 
opinion  that  neither  can  be  looked  to  for  any 
such  purpose.  Such  recitals  are  not  evidence 
against  the  garnishee  upon  appeal  to  the  Circuit 
Court.  PicMer  v.  Rainey^  4  lieis.,  335;  Taylor  v. 
Kairiy  8   Bax.,   35. 
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It  is  insisted,  however,  that  the  answer  of  the 
garnishee  operates  as  a  waiver  of  the  necessity  of 
such  proof.  The  appearance  and  answer  of  a  gar- 
nishee will  undoubtedly  operate  to  waive  any  objec- 
tions to  the  notice  or  its  service.  But  these  objec- 
tions go  deeper.  The  jurisdiction  to  render  a  judg- 
ment against  a  garnishee  depends  upon  a  judgment 
against  his  creditor,  an  unsatisfied  execution,  and 
due  notice  by  the  officer  having  such  execution. 
The  answer  contains  no  admission  of  any  such 
judgment  or  execution,  and  it  operated  only  to 
waive  defects  in  the  notice,  or  its  service  or  issu- 
ance.  pThe  remedy  given  a  creditor  by  garnishment 
is  decidedly  summary  in  character,  and  rests  upon 
the  statute.  The  jurisdictional  facts  necessary  to 
authorize  a  judgment  not  appearing,  it  follows  that 
the  judgment  is  erroneous.  For  this  defect  we 
reverse  the  judgment,  and  dismiss  the  cause  at 
the  cost  of  the  defendant  in  error.  Pickler  v. 
Bainey,  4   Heis.,   385. 
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Wood   u.   Frazier. 
{Jackson.      April   25th,   1888.) 

1.  Supreme  Court  Practice.     Assigttmetti  of  errors.     Rule  2g. 

Rule  29,  requiring  assignment  of  errors,  is  clearly  within  the  scope  of 
both  the  inherent  power  and  statutory  authority  of  this  Court  to 
prescribe  rules  of  practice.  It  does  not  contravene  §3877  (M.  &  V.) 
Code,  forbidding  dismissal  of  appeals  "for  failure  to  assign  reasons," 
which  applies  alone  to  courts  of  original  jurisdiction,  and  could  not, 
without  constitutional  objection,  be  applied  to  the  practice  of  this 
Court. 

Code  cited :  §§3877*  5254  (M.  &  V.) ;  ??3i6o,  4504  (T.  &  S.). 

Case  cited  and  approved :  Denton  v.  Woods,  ante^  p.  40. 

2.  Same.     Same.     Nature,  office,  and  requisites  of. 

•*An  appeal  to  th£s  Court  is  a  suit  upon  the  record  to  cor- 
rect  ITS   ERRORS." 

Appellant  assumes  the  burden  to  make  out  his  case — i.  e.,  to  defi- 
nitely point  out  the  errors  complained  of.  Rule  29  prescribes  the  proper 
pleading — a  **  specific  assignment  of  errors  to  the  rulings  of  the  Court 
below." 

This  pleading,  like  a  declaration  or  bill,  is  bad,  unless  it  shows  a 
good  cause  of  action  upon  its  face,  without  extrinsic  aid. 

The  contents  of  the  record  must  be  stated  in  the  assignment  so  far 
as  is  necessary  to  enable  the  Court  to  see  the  grounds  or  reasons  upon 
which  the  errors  are  assigned.  The  Court  examines  the  record,  not 
to  discover  appellant's  case  but  to  test  its  truth. 

Cited  :  Rule  29,  85  Tenn.,  757. 

Cases  cited  and  approved:  Denton  v.  Woods,  ante,  p.  40;  Loveman  v. 
Taylor,  85  Tenn.,  8. 

3.  Same.     Same.     Case  in  judgment. 

The  assignment  of  errors  set  out  i,n  this  opinion,  though  citing  pages 
of  record,  is  bad,  because  it  fails  to  show,  upon  its  face,  a  good  cause 
of  action. 


FROM    HENRY. 


Appeal     from     the     Chancery     Court     of     Henry 
County.      A.   G.  Hawkins,   Ch. 
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T.   C.  Fryer  and   W.  W.  Farabaugh  for  Wood. 

Cole  &  Sweeney  and  Ward  &  Thompson  for 
Frazier. 

Turney,  C.  J.  By  Rule  29,  regulating  the  prac- 
tice in  this  Court,  1  Pickle,  757,  it  is  made  the 
"duty  of  appellants  or  plaintiff's  in  error,  their  at- 
torneys or  solicitors,  to  file,  on  or  before  the  first 
day  of  the  term  to  which  appeals  have  been,  or  may 
hereafter  be,  taken  or  are  triable,  specific  assign- 
ments of  error  to  the  rulings  of  the  Court  below, 
as  well  as  to  errors  of  fact,  pointing  out  definitely 
the  error  or  errors  complained  of,  and  citing  in 
the  most  concise  manner  the  specific  testimony  re- 
lied  upon,   designating  page   of   record. 

"The  same  rules  will  be  applied  in  the  con- 
struction of  this  rule  as  are  applied  in  the  con- 
struction of  the  Act  of  1883,  creating  the  Com- 
mission  of   Referees." 

In  Loveman  v.  Taylor y  1  Pickle,  8,  this  Court, 
construing  the   Act   of   1883,   said: 

"In  order  to  entitle  parties  to  a  review  of  the 
facts,  they  must,  by  exception,  point  out  the  er- 
rors of  fact  clearly  and  distinctly  by  quotations 
from  and  citations  of  pages  of  record  from  which 
such  errors  may  be  readily  discovered.  It  is  not 
sufficient  to  state  propositions  or  conclusions,  and 
refer  in  uncertain  terms  to  pages  of  the  record 
for  proof.  The  language  or  its  substance  relied  on 
as  showing  the    error  or    mistake    must    be    given, 
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either  in  the  exceptions  or  brief  filed  with  them, 
otherwise  the  exceptions  will  be  disregarded,  and 
report  confirmed." 

In  Denton  v.  Woods^  2  Pickle,  40,  this  Court 
said: 

"The  presumption  is  in  favor  of  the  correctness 
of  the  rulings  and  decisions  of  the  lower  Courts, 
and,  under  the  established  practice  in  this  Court., 
unless  error  is  affirmatively  shown,  an  affirmance 
will  be  had/' 

On  appeal  to  this  Court  the  appellant  becomes 
the  actor,  and  takes  upon  himself  to  show  affirm- 
ative  error. 

The   assignments   here   are : 

"Complainant  assigns  for  error — 

''First — The  decree  of  the  Chancellor  allowing 
defendant,  W.  E.  Cook,  administrator  of  C.  Fra- 
zier, to  withdraw  the  sworn  answer  of  his  intes- 
tate, and  for  allowing  W.  I).  Kend^^ll,  trustee,  to 
withdraw  his  sworn  answer  and  file  demurrer  to 
complainants'  bill.  See  demurrer,  p.  25;  answer  of 
C.  Frazier,  p.  16;  answer  of  W.  D.  Kendall,  pp. 
19-21;  original  bill,  pjp.  2-7;  deed  of  assignment, 
p.  6.  Motion  of  defendants  at  previous  term  of 
Court  to  dismiss  complainants'  bill  for  want  of 
equity  on  its  face,  which  was  disallowed  by  the 
Court.  Also  defendant's  motion  to  discharge  com- 
plainants'  attachment,  and  for  leave  to  file  sched- 
ule of  assets  under  oath,  which  was  also  disallowed 
by  the   Court,      Pages  10-11. 
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'^Second — Because  the  Chancellor  sustained  the 
demurrer  of  W.  D.  Kendall,  and  as  to  him  dis- 
missed Complainants'  bill.  See  decree,  p.  27;  bill, 
pp.  2-7;  deed  of  assignment,  p.  6;  answer  of  C. 
Frazier,  p.  16;  answer  of  W.  D.  Kendall,  pp.  19- 
21 ;    demurrer,    p.   25 ;    bill   of    exceptions,   p.   26. 

"  Third — Because  the  Chancellor  refused  to  look 
to  the  answers,  or  either  of  them,  for  any  pur- 
pose.     See   bill    of    exceptions,   p.   26." 

With  this  literal  copy  of  the  assignments,  we  will 
see  whether  there  is  a  compliance  with  the  rule. 
First,  there-  is  no  reason  or  fact  given  why  it  was 
error  to  allow  the  withdrawal  of  the  answer,  nor 
why  demurrer  should  not  be  filed,  nor  why  the 
motion  to  dismiss  the  bill  was  not  properly  disal- 
lowed, nor  why  the  motion  to  discharge  attach- 
ment was  not  properly  disposed  of,  nor  why  it 
was  improper  to  refuse  leave  to  file  schedule  of 
assets. 

All  such  steps,  motions,  and  orders  are  con- 
stantly had  in  the  Chancery  Court,  and  acted  upon 
as   the   case    requires. 

The  Court  had  jurisdiction,  and  no  afiBlrmative 
error  is  shown.  We  are  presented  with  conclu- 
sions of  counsel,  unsupported  by  citations  of  fact 
against  the  judgment  of  the  Court,  presumed  to 
be   based    upon   the   facts   of   the   record. 

This  is  a  Court  of  appellate  jurisdiction,  and 
was  constituted  for  the  sole  purpose  of  correcting 
errors,   to   do   which    it    is   necessary   that   the  party 
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complaining  shall  point  out  the  error.  To  make 
an  assignment  of  errors  effective  for  any  purpose, 
the  Court  must  have  a  statement  of  the  case,  and 
then  the  rulings  of  the  lower  Court  upon  that 
statement.  It  is  an  easy  matter  for  the  lawyer 
who  knows  his  case  to  state  it  to  the  Court  try- 
ing it.  It  is  equally  easy  for  him  to  state  what 
the  Court  has  done  which,  when  applied  to  the 
facts,  constitutes  the  error  complained  of,  and  quite 
as  easy  to  give  the  substance  of  the  matter  of 
which  the  error  is  predicated  with  definite  and 
specific  reference  to  the  name  of  witness,  page  of 
record,  etc.;  on  to  state  the  question  with  the 
ruling  of  the  Court,  either  in  the  admission  or 
rejection  of  evidence  or  charge  of  the  Court,  point 
ing  to  the  necessary  matter  of  record  to  support 
the   objection. 

The  assignments  in  this  case  do  none  of  these 
things,  but  simply  state  in  general  terms  that  the 
Court  erred  in  doing  some  things  and  in  not 
doing  others,  without  the  slightest  intimation  of 
fact  or  reason  or  history  of  the  case  from  which 
the  conclusions  of  the  solicitor  had  been  drawn, 
and  of  course  affording  no  aid  to  the  Court  in 
expediting  business. 

The  assignments  are  abstract  invitations  to  the 
Court  to  take  the  record  and  study  it  in  all  its 
bearings  to  find  errors,  while  the  rule,  based  upon 
the  idea  of  the  objects  and  purposes  of  a  Court 
of  last  resort,  requires  the  errors  to  be  pointed 
out. 
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The  appellant,  to  be  entitled  to  relief,  must 
make  out  his  case.  The  obligation  on  him  to 
do  80  is  as  imperative  as  it  is  upon  a  plaintift 
or  complainant  in  an  inferior  Court  to  make  a 
case   in   his   declaration    or    bill. 

The  assignment  in  this  Court  is  nothing  more 
nor  less  than  a  declaration  or  bill  reciting  the 
grievances  of  the  appellant,  who  is  the  plaintift* 
or  complainant  here.  The  rule  requiring  assign- 
ments is  one  of  pleading,  and  while  it  may  require 
more  reading  it  requires  less  manual  labor  and  less 
accurate  legal  skill  than  the  preparation  of  plead- 
ings in  courts  of  original  jurisdiction,  as  in  the 
latter,  counsel  must  be  able  to  so  frame  his  plead- 
ings as  to  meet  every  possible  phase  and  aspect  of 
his  case,  while  in  this  Court  the  case  is  complete, 
of  record,  and  there  is  no  possible  contingency  by 
which  its  character  can  be  changed;  no  chance 
for  surprise  in  the  testimony;  amendments  are  out 
of  order;  no  correction  by  witnesses  as  to  what 
they  have  sworn ;  no  misleading  of  counsel  by 
misrepresentations  of  clients.  The  whole  cawe  is 
of  record,  and  the  pleader  has  only  to  be  patient 
and  painstaking,  and  he  can  raise  with  unerring 
certainty  the  issues  he  wants  to  present.  Why 
he  may  not  with  the  record  before  him  plead  with 
greater  certainty  its  breaches  of  law  and  fact  than 
he  can  the  breaches  of  a  bond  in  an  action  of 
convenant  in  a  court  of  law  or  the  breaches  of  a 
trust  undertaking  in  a  court  of  chancery,  we  do 
not   understand. 
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An  appc»al  to  this  Court  is  a  suit  upon  the 
record  to  correct  its  errors.  Like  all  suits,  there 
must  be  shown  by  the  pleadings  grounds  for  its 
institution,  and  if  there  is  a  failure  to  show  upon 
the  face  of  the  pleadings  grounds  of  action,  it 
must   fail    without   further    steps. 

To  make  the  rule,  or  rather  to  declare  it,  is 
one  of  the  inherent  powers  and  duties  of  the 
Court.  When  the  Constitution  conferred  upon  the 
Court  the  authority  to  try  and  determine  causes, 
it,  at  the  same  time,  as  an  indespensable  incident 
to  such  power,  or,  to  put  it  more  correctly,  as 
part  of  it,  gave  the  authority  and  power  to  adopt 
such  means  as  will  facilitate  and  perfect  investiga- 
tion   and    decision.      The    general    authority    to    do 

embraces  also   an   authority  to   determine   the   means 

• 

of  doing.  This  power  belongs  alone  to  the  Court, 
and  is  without  the  control  or  revision  of  other 
governmental  departments.  We  might  as  appropri- 
ately undertake  to  prescribe  rules  for  the  guidance 
of  the  Governor  or  Legislature  as  either  of  them 
for  us.  Each  is  alone  capable  of  meeting  and 
providing  for  occasions  as  they  arise  in  the  changes 
constantly   occurring. 

The  lawyer  who  appeals  certainly  knows  why  he 
does  so.  The  rule  only  recjuires  that  he  shall  state 
to  us,  in  historical  form,  why  he  did  so,  confin- 
ing himself   to   the   errors    of    which    he    complains. 

The  condition  of  the  docket  demanded  a  change 
in  practice  in  this  Court.  The  State  is  increasing 
in   wealth    and    population;    its   resources   are  being 
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not  only  rapidly  developed,  but  discoveries  of  new 
ones  are  being  constantly  made;  every  interest  is 
alive  with  energy  and  enterprise,  and  in  conse- 
quence  litigation   is.  on  growth   'pari  passu. 

At  the  last  term  of  this  Court  the  docket  was 
cleared.  On  the  meeting  at  the  present  term  we 
found  about  four  hundred  cases,  showing  a  greater 
number  of  appeals  than  has  ever  been  at  any  one 
time  in  the  history  of  the  Court.  Under  the 
former  practice  it  would  have  been  impossible  to 
have  cleared  the  docket.  It  is  not  an  uncommon 
occurrence  for  records  to  contain  several  hundred 
pages,  and  sometimes  reaching  thousands,  but  pre- 
senting questions  within  comparatively  small  com- 
pass when  pointed  out.  If  the  Court  must  read 
and  master  these  unnecessarily  large  records,  often 
containing  impertinent  matter,  to  discover  one  or 
two  or  a  haM-dozen  suggested  errors,  it  loses  just 
that  much  time  from  its  other  and  more  legitimate 
business,  and  the  docket  will  grow  beyond  its 
management. 

To  cure  such  evils  the  rule  was  adopted.  It 
enables  the  Court  to  dispose  of  more  business.  It 
brings  us  at  once  to  the  questions  involved,  and 
while  it  intensifies,  it  certainly  shortens  the  labor 
of  Court  and  counsel  in  the  trial  of  causes.  It 
does  not  lessen  the  labor  of  the  Court,  but  mul- 
tiplies the  results  of  its  efforts  to  properly  dis- 
patch  business. 

The  retired  predecessors  of  the  present  bench 
were    as    faithful,    laborious,    and    painstaking    as    a 
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Court  could  be.  To  them  were  always  accorded 
industry,  honesty,  and  capacity,  with  an  anxious 
denire  to  relieve  an  overladen  docket.  They  did 
not  succeed  because  of  adherence  to  the  old  meth- 
ods of  practice — methods  which  did  not  progress 
with  the  state  and  condition  ol'  the  commonwealth. 
With  the  present  method,  that  Court,  with  the 
same  amount  of  labor,  could,  and  would,  have  re- 
duced tlie  dockets  to  cases  of  the  present,  instead 
of  being  constantly  confronted  with  records  of  six, 
eight,  and  ten  years'  standing.  The  law  is  pro- 
gressive, and  upon  its  prompt  enforcement  depends 
every  interest  in  the  land.  Until  communities 
have  the  assurance  that  they  may  command  a 
ready  redress  of  grievances,  and  protection  of 
rights,  they  will  lack  energy  and  thrift  and  re- 
spect for  law.  Therefore,  it  behooves  the  Courts 
to  employ  every  fair  and  legitimate  means  of  en- 
forcing the   law. 

It  is  expected — rightfully  expected — of  the  Courts 
that  they  will  do  their  whole  duty  in  declaring 
and  enforcing  such  rules  as  will  secure  speedy 
trials  and  just  judgments  in  all  causes  coming  be- 
fore them.  8uch  is  the  purpose  of  the  rule  before 
us.  Parties  are  required  to  make  simple  statements 
of  the  questions  they  want  decided,  with  the  sub- 
stance of  such  record  matter  as  raises  them  and 
suggests  their  solution.  Courts  must  keep  abreast 
with   the   public   welfare. 

The  statutory  provision  that  "no  appeal  shall 
be   dismissed   by   the   Appellate   Court  for  failure   to 
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aBBign  reasons  for  the  appeal,"  does  not  interfere 
with » the  principles  of  this  opinion.  It  is  intended 
for  the  government  of  courts  of  original  jurisdic- 
tion   only.       Code,    §   3160    (T.   &    S.),    §   3877    (M. 

&  v.). 

But  if  it  did  apply  to  this  Court,  and  was  author- 
ized by  the  Constitution,  it  would  still  not  be  in 
the  way,  as  no  appeals  are  ever  dismissed  for  the 
reasons  given  by  the  act,  but  all  judgments  and 
decrees  are  either  affirmed,  modified,  or  reversed, 
so  as  to  make  the  action  of  this  Court  operative 
on  the  rights  of  parties.  Further,  admitting  for 
the  time  the  constitutionality  of  the  act,  we  see 
from  §  4504  (T.  &  S.)  Code,  and  §  5254,  (M.  &  V.) 
Code,  it  does  not  apply  to  this  Court.  The  latter 
sections  provide:  "The  Supreme  Court  may  make 
rules  of  practice  for  the  better  disposal  of  busi- 
ness before   it." 

As  already  suggested,  however,  we  do  not  rely 
on  statutes  for  authority  for  the  rule.  The  Court 
alone  is  authorized  to  make  its  rules,  and  any 
legislative  mandate  proposing  to  regulate  the  prac- 
tice of  this  Court  in  this  particular,  would  be  an 
unauthorized  interference  with  our  duties,  and 
should,   of   course,   be   disregarded. 

When  the  rule  was  announced,  the  profession  was 
made  to  understand  that  for  a  time  it  would  be 
liberally  construed,  so  as  to  enable  all  to  prepare 
for  compliance  with  it;  that  we  would  gradually 
come  to  its  strict  enforcement.  We  have  been 
practicing  upon   that   assurance. 
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Hereafter  we  will  expect  the  bar  to  conform 
to  its  requirements,  thereby  making  more  accurate 
lawyers  of  themselves  and  safer  and  better  Judges 
of    us. 

While  satisfied  with  tlie  decree  upon  the  merits, 
we  prefer  putting  the  decision  upon  the  insuffi- 
ciency of  the  assignments  of  error  and  questions 
made  in  argument  upon  the  rule,  that  attention 
may  be  called  to  the  rule,  its  purposes,  meaning, 
and  scope,  and  the  authority  upon  which  it  is 
based. 

Knowing  as  we  do  the  character  and  capacity 
of  the  author  of  the  assignments,  we  are  con- 
strained to  believe  he  made  the  most  of  the  record 
before   him. 

The  assignments  are  fatally  defective  in  making 
a   case.      The   decree   is   affirmed   with   costs. 
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Clark   v.   State. 
{Jackson.      April   26th,   1888.) 

1.  Indictment.     Attempt  to  cotnmit  larcetiy.     Sufficient  act. 

An  indictment  charging  ihat  defendant  opened  the  cash-draiuer  of  prose- 
cutor with  intent  to  steal  its  contents,  charges  an  act  which  consti- 
tutes an  attempt  to  commit  larceny.  . 

Code  cited:  §5379  (M.  &  V.);  g46:^(T.  &  S.). 

2.  Same.     Same.     Description. 

Description  of  goods,  in  an  indictment  for  attempt  to  commit  larceny, 
as  **  money,  personal  good*;,  and  chattels "  is  sufficient.  Less  par- 
ticularity of  description  is  required  in  such  case  than  in  indictments 
for  larceny. 

Cases  cited  and  approved:  Hayes  v.  State,  15  Lea,  64;  State  v.  Mont- 
gomery, 7  Bax.,  160. 

3.  Criminal  Law.     Attempt  to  commit  larceny.      What  constitutes. 

One  who  opens  another's  cash-drawer,  believing  that  it  contains  money 
or  other  valuables,  and  intending  feloniously  to  steal  its  contents,  is 
guilty  of  an  attempt  to  commit  larceny,  although  the  drawer  proved 
to  be  entirely  empty. 

Cases  cited  and  approved:  i  Den.  C.  C,  187 ;  5  S.  &  R.,  463 ;  5  Cush., 
365;  9  Allen,  274;  36  Ind.,  280;  30  Conn.,  500. 

Cited  and  disapproved:  Leigh  &  C,  471. 


FROM    FAYETTB. 


Appeal    in   error   from    Circuit   Court   of    Fayette 
County.      T.   J.  Flippin,  J. 

C.  A.   Stainback  for  Clark. 
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Attorney-General   Pickle   for  State. 

,  PoLKES,  J.  This  is  an  indictment  for  attempt 
to  commit  a  larceny.  There  was  a  conviction  and 
sentence  of  one  year  in  the  penitentiary.  Motion 
for  new  trial  and  in  arrest  of  judgment  being 
made  and  overruled,  the  defendant  has  appealed  in 
error. 

The  indictment  charges  that  the  said  ''  Clark, 
on  the  23d  day  of  November,  1887,  in  the  county 
aforesaid,  unlawfully  and  feloniously  did  enter  into 
the  business  house  of  E.  D.  Peebles,  and  did  then 
and  there  pull  out  the  cash-drawer — where  cash 
(money)  was  usually  kept — of  said  Peebles,  and 
feloniously  attempted  to  take,  steal,  and  carry  away 
therefrom  the  money,  personal  goods,  and  chattels 
of  said  Peebles,  then  and  there  to  be  had  and 
found  in  said  business  house,  with  the  intent  felo- 
niously to  convert  same  to  his,  the  said  Clark's, 
own  use,  and  to  deprive  the  true  owner  thereof. 
Wherefore,  etc.,  *  *  *  by  the  means 
aforesaid,    thus    feloniously    did    attempt    to    commit 

9 

a  felony — to  wit,   a    larceny — against  the   peace   and 
dignity,"   etc. 

The  first  error  assigned  is  to  the  action  of  the 
Court  in  overruling  a  motion  to  qua»h.  This  mo- 
tion was  predicated  upon  the  assumed  failure  of 
the  indictment  to  specify  what  particular  property, 
together  with  its  value,  was  attempted  to  be  stolen, 
and  that  it  failed  to  allege  to  what  extent  defend- 
ant had  gone  in    the    attempt,   and  finally  that  the 
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indictment  fails  to  allege  affirmatively  that  there 
was  money  or  anything  of  value  in  the  drawer 
susceptible   of  larceny. 

The  indictment  was  found  under  §  5379  (M.  & 
V.)  Code,  which  enacts  that  "if  any  person  as- 
sault another  with  intent  to  commit,  or  othenvise 
attempt  to  commity  any 'felony,  or  crime  punishable 
by  imprisonment  in  the  penitentiary,  where  the 
punishment  is  not  otherwise  provided,  he  shall,  on 
conviction,"   etc. 

It  may  be  said  to  be  well  settled  that  under 
an  indictment  for  an  attempt  to  commit  •  a  larceny, 
the  goods  upon  which  the  attempt  is  made  do 
not  have  to  be  described  with  the  same  particular- 
ity as  would  be  required  in  an  indictment  for  an 
accomplished  larceny.  This  must  be  so  in  the 
very  nature  of  things,  for  otherwise  it  would  oft- 
en be  impossible  to  frame  an  indictment,  in  this 
class  of  cases,  that  would  be  eftectual.  To  illus- 
trate: A  party  is  charged  with  breaking  into  a 
room  or  a  trunk,  with  intent  to  steal,  where  there 
are  many  diiFerent  articles,  all  susceptible  of  larceny, 
and  he  is  detected  and  arrested;  how  can  it  be 
alleged  or  charged,  and  how  proven,  what  partic- 
ular articles  he  intended  to   take? 

All  that  is  required  is  to  charge  facts  which 
make  "an  attempt"  in  point  of  law,  and  so  identify 
the  oftense  as  to  secure  the  defendant  from  a  sec- 
ond prosecution  therefor.  Hayes  v.  State^  15  Lea, 
64;    State  v.   Montgomery y   7   Bax.,   160. 

This  indictment,  as   will   be   seen,  shows  that  the 
34 
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attempt  was  upoa  money  and  chattels  in  the  cash- 
drawer  of  the  prosecutor,  and  that  the  attempt 
had  progressed  to  the  point,  or  extent,  of  pulling 
out  said  drawer,  with  the  felonious  intent  charged. 
This  is  sufficient.  See  Whart.,  Cr.  L.,  §§  190- 
195. 

There  was,  therefore,  no  ferror  in  the  action  of 
the  Trial  Judge  in   overruling  the  motion  to  quash. 

The  next  error  assigned  is  to  the  charge  of 
the  Court  in  this:  **  If  his  purpose  was  to  steal 
when  he  opened  the  drawer,  and  his  opening  it 
was  a  part  of  the  act  designed  by  him  for  get- 
ting possession  of  the  prosecutor's  money,  he  would 
be  guilty  of  an  attempt  to  commit  larceny,  even 
though  at  that  particular  time  there  was  no  money 
in   the   cash-drawer." 

The  proof  shows  that  the  defendant  was  de- 
tected by  the  prosecutor  in  the  act  of  opening  the 
cash-drawer  of  the  latter's  store,  having  thrown 
himself  across  the  counter  for  that  purpose,  he 
being  alone  in  the  front  part  of  the  store  at  the 
time — the  prosecutor  being  in  the  rear  waiting  on 
a  customer,  and  being  hidden  from  defendant's  view 
by  a  screen.  When  thus  detected,  and  hallooed 
at  by  the  prosecutor,  the  defendant  hurriedly  left 
the   store. 

The  proof  leaves  it  in  doubt  whether  or  not 
there  was  any  money  in  this  particular  drawer  at 
the  time  the  attempt  was  made.  It  was  early  in 
the  morning,  and  the  drawer  had  been  emptied 
the   evening  before. 
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The  Court  had  stated  to  the  jury  that  the  State 
claimed  that  there  was  money  in  the  drawer  at 
the  time  of  the  alleged  attempt,  and  that  this 
was  denied  by  the  defendant,  and  that  this  was 
one  of  the  questions  of  fact  that  they  must  de- 
termine, and  that  they  must  determine  from  the 
proof  what  was  the  purpose  and  intention  of  the 
prisoner  in  opening  the  cash-drawer;  and  if  they 
found  that  the  defendant  believ^ed  there  was  money 
or  other  valuables  in  said  drawer,  and  his  purpose 
in  opening  the  same  was  to  steal  its  contents,  then 
he  would  be  guilty  of  an  attempt  to  commit  lar- 
ceny, whether  there  were  money  or  other  valuables 
in   the   drawer  at  the  time   or   not. 

There  is  no  error  in  this  record.  The  act 
averred  and  proven   is  sufficient. 

The  direct  question  here  presented  has  never 
been  passed  upon  by  this  Court,  but  it  is  by  no 
means  one  without  authoritv.  It  has  received 
much  discussion  in  the  text-books,  and  in  the  ad- 
judged  cases   from  other   courts. 

The  English  cases  are  conflicting.  In  Reg.  v. 
Collins,  Leigh  &  C,  471,  it  was  held  there  could 
be  no  attempt  to  pick  the  pocket  of  a  person  who 
had  no  money  at  the  time  in  her  pocket;  while 
in  Meg.  v.  Goodhall,  1  Den.  C.  C,  187,  it  was 
held  an  attempt  to  produce  a  miscarriage  could  be 
committed  .on  a  woman  supposed  to  be,  but  not 
in   fact,  pregnant. 

It  appears  to  us  that  these  cases  cannot  be  recon- 
ciled,   although    Mr.  •  Heard,  in    his    second    edition 
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of  Leading  Criminal  Cases,  Vol.  II.,  pp.  482-483, 
has  attempted  to  do  so.  We  are  constrained  to 
agree  with  Mr.  Bishop,  that  "these  differing  opin- 
ions must  have  sprung  from  opposite  views  in  the 
two  benches  of  Judges."  See  note  1  to  §  741, 
Bishop's   Cr.    L.,    (7th    Ed.). 

The  American,  cases  seem  to  be  uniform,  or  at 
least  substantially  so,  for  here  the  few  conflicts  are 
more  apparent  than   real. 

In  Commonwealth  v.  Rogers,  5  S.  &  R.,  468,  the 
Pennsylvania  Court  held  that  an  indictment  for  as- 
sault with  intent  to  steal  from  the  pocket  is  good, 
though  it  contains  no  setting  out  of  the  anything 
in  the  pocket  to  be  stolen.  Duncan,  J.,  in  deliv- 
ering the  opinion  of  the  Court,  said:  "The  in- 
tention of  the  person  was  to  pick  the  pocket  of 
whatever  he  found  in  it;  and  although  there 
might  be  nothing  in  the  pocket,  the  intention  to 
steal   is   the   same." 

So  in  Massachusetts,  under  a  statute  differing  in 
terms  but  the  same  in  substance  as  our  own  herein 
above  quoted,  it  was  held  that  the  indictment  need 
not  allege,  and  the  prosecutor  need  not  prove,  that 
there  was  in  the  pocket  anything  which  could  be 
the  subject  of  larceny.  Commonwealth  v.  McDonald, 
5  Cush.,  365.  See  also  Commonwealth  v.  Jacobs,  9 
Allen,  274. 

To  the  same  effect  is  State  v.  Wilson,  30  Conn., 
500. 

So  in  Indiana  it  has  been  held  that  an  assault 
on  one   with   intent   to   rob  him   of  his   money  may 
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be  committed,  though  he  has  no  money  in  posses- 
sion  at  tlie  time.     Hamilton   v.    State^   36  Ind.,   280. 

If  an  indictment  for  an  attempt  to  steal  the  con- 
tents of  a  trunk  or  room  would  not  be  good,  where 
it  transpired  tliat  there  was  nothing  in  the  trunk 
or  room,  thou  it  would  seem  to  follow  that  the 
indictment,  in  case  where  there  were  goods  in  the 
trunk  or  room,  would  have  to  allege  what  partic- 
ular goods  the  thief  purposed  to  steals  and  if  nec- 
essary to  allege,  it  is  necessary  to  prove,  and  how 
could  this  be  proven  where  there  was  a  variety  of 
different  goods,  and  the  thief  was  arrested  before 
he   had   laid  hands   upon  any   article? 

Again :  if  a  thief  is  caught  with  his  hand  in 
your  pocket  before  he  can  grasp  any  of  its  con- 
tents, and  it  is  fouud  that  the  pocket  contains 
both  money  and  a  watch,  how  can  it  be  proven 
that  he  intended  to  steal  both,  and  if  not  both, 
which? 

And  in  the  case  last  put,  is  there  any  more  of 
an  attempt  to  steal,  the  thief  being  ignorant  of 
the  presence  of  the  watch  or  money,  than  there 
would  be  had  he,  with  similar  intent  and  igno- 
rance,  placed   his   hand   in   an  empty   pocket? 

In  each  case  there  is  the  substantive  and  dis- 
tinct oftense  as  prescribed'  by  the  statute.  There 
is  the  criminal  intent,  and  an  eftbrt  made  to  carry 
out  the  intent  to  the  point  of  completion,  inter- 
rupted by  some  unforeseen  impediment  or  lack  out- 
side of  himself,  special  to  the  particular  case  and 
not    open    to    observation,    intervening    to    prevent 
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success  without  the  abandonment  of  effort  or  change 
of   purpose   on   the   part   of   the   accused. 

As  said  by  Mr.  Bishop:  "It  being  accepted 
truth  that  the  defendant  deserves  punishment  by 
reason  of  his  criminal  intent,  no  one  can  seriously 
doubt  that  the  protection  of  the  public  requires 
the  punishment  to  be  administered,  equally  whether, 
in  the  unseen  depths  of  the  pocket,  etc.,  what 
was  supposed  to  exist  was  really  present  or  not." 
1    Bishop   Cr.   L.,   Sec.   741. 

The  community  suffers  from  the  mere  alarm  of 
crime. 

Again:  "Where  the  thing  intended  (attempted) 
is  a  crime,  and  what  is  done  is  of  a  sort  to  cre- 
ate alarm — in  other  words,  excite  apprehension  that 
the  evil  intended  will  be  carried  out — the  incipi- 
ent act  which  the  law  of  attempt  takes  cognizance 
of  is  in  reason  committed."  1  Bishop,  Cr.  L., 
Sec.   742. 

The  true  legal  reason  for  the  conclusion  reached 
is  that  the  defendant,  with  the  criminal  intent,  has 
performed  an  act  tending  to  disturb  the  public  re- 
pose.     76.,   Sec.  744. 

Mr.  Wharton's  views  on  this,  at  one  time,  per- 
plexing question  are  in  accord  with  Mr.  Bishop. 
See  1  Whart.  Cr.  L.,  Sees.  182,  188,  185,  186,  and 
192   (9th   Ed.). 

Let   the  judgment   be  affirmed. 
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Davis   v.   Wilson. 
{Jackson.      April   26th,   1888.) 

1.  Landlord  and  Tenant.      Liability  of  purchaser  of  crop  from  tenant 

without  notice  of  unpaid  rent, 

A  purchaser,  from  a  tenant,  of  a  crop  which  is  subject  to  lien. for  rents, 
is  liable  to  the  landlord  for  the  unpaid  rents  to  the  extent  of  the  value 
of  the  purchase,  although  it  was  made  without  notice  of  the  land- 
lord's claim. 

Code  cited:  §§4282,  4283  (M.  &V.);  §§3541,  3542  (T.  &  S.J;  Acts 
1879,  Ch.  72. 

Cases  cited:  Phillips  7a  Maxwell,  1  Bax.,  31;  Nelson  v.  Blakemore,  ii 
Lea,  290. 

(See  Biggs  &  Moore  z\  Piper  &  Son,  post^  p.  — .) 

2.  Same.     Same,      When  landloriVs  action  is  barred. 

In  such  case  the  landlord's  right  of  action  against  the  purchaser  does 
not  expire  with  the  lien  for  rents,  but  subsists  for  six  years  after  the 
rents  fall  due. 

Code  cited:  §3472  (M.  &  V.);  §2775  (T.  &  S.). 


FROM     OBION. 


Appeal   in  error  from  the  Circuit  Court  of   Obion 
County.      W.   H.   Swiggert,  J. 

D.   D.   Bell   for   Davis. 

Harpole   &   Whitsell  for  Wilson. 

Caldwell,  J.      Mrs.  M.  J.  Wilsan   rented   a  tra<5t 
of   land    to   Alex,   and  Felix    Pursley  for    the    year 
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1886  for  the    sum   of   $60,  payable   on   the    Ist    day 
of   August   of   that  year. 

In  June  Cato  Davis  purchased  from  the  tenants 
a  crop  of  wheat  grown  upon  the  land;  and  there- 
after, on  the  9th  day  of  November,  1886,  Mrs. 
Wilson  sued  him  before  a  Justice  of  the  Peace 
"in   a  plea  of   debt"   for  the   amount   of    the   rent. 

The  case  was  appealed  to  the  Circuit  Court  at 
Union  City,  and  there  tried  by  the  Circuit  Judge, 
without  the  intervention  of  a  jury.  Judgment  was 
rendered  against  Davis  for  $63  (that  being  the 
amount  of  the  rent  debt  with  interest),  and  he 
has   appealed  in   error  to   this   Court. 

It  is  abundantly  shown  that  the  landlord  had 
not  received  her  rent,  and  that  the  crop  purchased 
by   Davis   was   worth   more   tlian    enough  to   pay   it. 

Nevertheless,  Davis  denies  his  liability,  and  as- 
signs  error  upon   two   grounds: 

'^  First — Because  he  bought  the  crop  without 
notice   of   any   lien. 

"  Second — Because  the  plaintiff's  action  is  barred 
by  the   statute   of   three   months." 

It  is  true  that,  as  a  matter  of  fact,  Davis  had 
no  notice  of  the  existence  of  the  landlord's  lien 
at  the  time  he  purchased  the  wheat ;  but  this  is 
no  protection  to  him  in  law,  as  he  assumes  it  to 
be  in   his  first   assignment   of   error. 

Under  the  Act  of  1857-8,  (T.  &  S.)  Code,  ^3542, 
the  want  of  notice  was  a  good  defense  to  the  pur- 
chaser; but  his  liability  does  not  in  any  sense 
depend   upon   the   question   of   notice    since  the  Act 
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of  1879,  (M.  &  V.)  Code,  §4283,  which  amended 
the  former  act  by  striking  out  the  words,  "with 
notice   of   the   lien." 

From  the  dates  already  given,  it  is  seen  that 
this  suit  was  commenced  more  than  three  months 
after  the  maturity  of  the  rent.  For  this  reason 
it  is  insisted,  under  the  second  assignment  of  error, 
that   the   action   is   barred. 

This  position  would  certainly  be  sound  if  this 
suit  had  been  brought  with  a  view  of  enforcing 
the  landlord's  lien  on  the  crop;  for,  by  the  ex- 
press -terms  of  the  statute,  the  lien  continues  for 
only  three  months  after  the  rent  becomes  due,  and 
until  the  termination  of  any  suit  commenced  within 
that  period  for  the  collection  of  rent.  Code  (M. 
&  v.),  §4282.  The  application  of  this  statute  is 
the  same  whether  the  proceeding  be  against  the 
crops  in  the  hands  of  the  tenant  or  in  the  hands 
of   a  purchaser.      Phillips  v.  Maxwell,  1   Bax.,  81. 

But  such  is  not  the  purpose  of  this  action. 
No  effort  is  made  to  enforce  the  lien,  or  in  any 
other  manner  impound  or  subject  the  crop  itself. 
It  is  an  action  of  debt  against  the  purchaser  of 
the  crop,  under  the  Act  of  1879,  which  is  in  these 
words : 

"And  the  person  entitled  to  the  rent  may  re- 
cover from  the  purchaser  of  the  crop,  or  any  part 
of  it,  the  value  of  the  property,  so  that  it  does 
not  exceed  the  amount  of  the  rent  and  damages." 
Code,  §4283. 

This  statute  gives  the  landlord  a  right  of   action 
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which  is  not  limited  by  the  duration  of  the  lien 
against  the  crop — a  right  of  action  against  the 
purchaser  personally,  and  without  reference  to  the 
existence  or  non-existence  of  the  lien  when  suit 
may   be   brought   against   him. 

This  purchase  of  the  crop  while  subject  to  the 
lien,  is  an  interference  with  the  rights  of  the  land- 
lord, and  for  that  interference  he  may  be  sued  by 
the  landlord  before  the  rent  is  due  (Ri.chard.wn  tt 
Nelson  v.  BJakcmore,  11  Lea,  290),  or  after  the 
lien   has   expired   by   limitation. 

The  statute  giving  this  right  of  action,  •  makes 
no  provision,  in  terms,  with  respect  to  the  time  in 
which  the  suit  shall  be  brought;  but  it  indicates 
the  nature  of  the  suit  by  saying  that  it  shall  be 
"for  the  value  of  the  property."  This  contem- 
plates an  action  of  debt,  as  upon  an  implied  con- 
tract, or  promise,  on  the  part  of  the  purchaser, 
and  falls  within  the  last  clause  of  §  3472  of  the 
Code,  which  requires  that  "actions  on  contracts 
not  otherwise  expressly  provided  for,'*  shall  be  com- 
menced "within  six  years  after  the  cause  of  action 
accrued." 

The  judgment   is   affirmed   with  costs. 

We  concur  in  the  above  as  a  correct  exposition 
of  the  statute  in  question,  but  regard  the  result 
as  exposing  the  merchant  or  purchasing  class  of 
the   community  to   a   harsh   measure   of   liability. 

LURTON,    J. 
FOLKBS,    J. 
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{Jackson.      April   26th,   1888.) 

1.  Criminal  Law.     Mayliem,     Intent. 

A  specific  intent  or  purpose  to  maim  or  disfigure  is  not,  under  our  statute, 
an  essential  element  of  the  crime  of  mayhem. 

Code  cited  :  ^  5357-536o  (M.  &  V.) ;  ^4606^4609  (T.  &  S.). 

Case  cited  and  approved  :  2  S.  W.  Rep.,  631. 

Cited  and  distinguished:  Chick  v.  State,  7  Hum.,  165;  i  Iredell,  121. 

2.  Same.     Same.     Malice. 

The  malice  requisite  in  mayhem  is  "malice  according  to  its  common 
law  signification,  which  is  not  confined  to  a  particular  animosity  to 
the  person  injured,  but  extends  to  an  evil  design  in  general — a  wicked 
and  corrupt  motive,  an  intention  to  do  evil." 

Cases  cited  and  approved:  Wright  v.  State,  9  Yer.,  343,  344;  Worley 
V.  State,  II  Hum.,  175. 

3.  Statutes.     Repeal. 

A  statute  purporting  to  cover  an  entire  subject  repeals  all  former  stat- 
utes on  the  same  subject,  either  with  or  without  a  repealing  clause, 
and  notwithstanding  it  may  omit  material  provisions  of  the  earlier 
statutes. 

Cases  cited  and  approved:  The  Druggist  Cases,  85  Tenn.,  450;  Poe  v. 
State,  85  Tenn.,  495;  11  Wall.,  88. 
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Attorney-General   Pickle   for   State. 

Caldwell,  J.  The  plaintiff  in  error,  Ned  Ter- 
rell, stands  convicted  of  the  crime  of  mayhem,  and 
18  under  sentence  of  two  years'  confinement  in  the 
penitentiary. 

The  indictment  charges  him  with  having  unlaw- 
fully, feloniously,  willfully,  and  maliciously  made 
an  assault  upon  the  prosecutor,  James  Wilson,  and 
struck  him  in   one  eve  with   a  stone,  or  some  other 

■ 

hard  substance,  whereby  the  eye  was  put  out,  and 
the   prosecutor  w^as    maimed   and   disfigured. 

It  is  shawn  in  the  proof,  and  admitted  by  the 
prisoner,  that  he  struck  the  prosecutor  in  one  eye 
with  "a  half  of  a  brick,"  and  that  the  prosecutor 
was  thereby  rendered  entirely  blind,  having  previ- 
ously  lost   the   other   eye. 

On  the  trial  of  the  case,  His  Honor,  the  Cir- 
cuit Judge,  quoted  to  the  jury  the  statute  under 
which  the  prisoner  is  p)rosecuted,  and  then  charged 
them  further,  and  among  other  things,  that,  "in 
order  to  convict  the  defendant  in  this  case,  it 
must  be  shown  by  the  proof  that  he  did  put  out 
the  eye  of  the  prosecutor,  as  alleged  in  the  in- 
dictment, by  willfully  and  maliciously  striking  him 
in  the  eye  with  the  brick  or  other  hard  substance, 
and  that  it  was  done  unlawfully — ^that  is,  without 
lawful  excuse ; "  and  that  if  he  did  this  "  from 
feelings  of  malice  toward  the  prosecutor,  *  * 
he   would   be   guilty   as   charged." 

The    prisoner's    counsel    requested    the   Court    to 
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instruct  the  jury,  in  addition,  that  unless  "the  de- 
fendant did,  of  his  malice  aforethouglit,  inflict  the 
blow,  with  purpose  or  lident  to  put  out  the  eye  or 
inflict  some  other  mayhem  on  the  prosecutor^  then  the 
defendant  would   not   be   guilty   of   mayhem." 

This  request  was  refused  by  the  Court,  and  that 
refusal   is   assigned   as   error. 

Upon  this  action  arises  the  inquiry:  Is  a  spe- 
cific intent  to  maim  a  necessary  element  of  the  crime 
of  mayhem? 

This  precise  question  never  having  been  decided 
in  this  State,  its  solution  can  be  best  arrived  at 
by  a  brief  -review  of  some  of  the  authorities  and 
statutes   upon  the   general    subject. 

"Mayhem,  at  common  law,  says  Mr.  £ast,  is 
such  a  bodily  hurt  as  renders  a  man  less  able,  in 
fighting,  to  defend  himself  or  annoy  his  adversary; 
but  if  the  injury  be  such  as  disfigures  him  only, 
without  diminishing  his  corporal  abilities,  it  does 
not  fall  within  the  crime  of  mayhem."  1  Whar- 
ton's  Or.   L.   (9th   Ed.),   Sec.   581. 

Anciently  the  judgment  against  the  oftender  was 
that  he'  should  sufter  loss  of  the  same  member 
of  which  he  had  deprived  his  victim.  i6.,  Sec. 
583. 

Or,  as  elsewhere  more  briefly  expressed,  "the 
judgment  was  membrum  pro  membroy  1  Russell  on 
Cr.,  p.   719. 

"If  the  plaint  be  made  against  a  woman  who 
has  deprived  a  man  of  his  members,  she  shall  have 
judgment  to   lose  a  hand,  being  the  member  where- 
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with  she  committed  the  offense."  1  Britton,  cited 
in   Note   3   to    Sec.    851,   Bishop's   Cr.   Pr. 

Another  writer  defines  the  offense  thus:  "This 
maiheming  is  a  dismembering  of  a  man,  or  taking 
away  some  member,  or  part  of  his  bodie,  or  the 
use  thereof;  as,  when  a  wound,  blow,  or  hurt  is 
given  or  done  by  one  person  or  more  to  another 
person,  whereby  he  is  the  lesse  able  to  defend 
himselt'e  in  time  of  warre,  or  get  his  lining  in 
time  of  peace."  Pulton  in  Note  2,  §  1001,  2 
Bishop's*  Cr.   L.    (7th    Ed.). 

That  a  specific  iiUetd  to  commit  vuu/hem  upon  the 
person  dismembered  was  not  necessary  to  constitute 
the  offense  of  mayhem  at  the  time  he  wrote  is 
very  forcibly  illustrated  in  an  example  given  by 
the  author  last  quoted.  He  says:  "If  A.  doe 
strike  at  B.,  and  the  weapon  wherewith  he  strik- 
eth,  breaking  or  falling  out  of  his  hand  by  force 
of  the  blow,  doth  put  out  the  eyes  of  D.,  this 
shall  be  adjuged  a  maihem,  for  that  A.  hath  au 
intention  at  first  to  doe  some  hurt  in  striking 
at  B."     lb, 

Mr.  Roscoe,  under  the  title,  "  Proof  of  the  intent 
to  niaim^  disfigure^  or  disable^''  defines  mayliem,  and 
then  says :  "  Though  the  primary  intent  of  the 
offender  be  of  a  higher  or  more  atrocious  nature 
— viz.,  to  murder — and  in  that  attempt  he  does 
not  kill,  but  only  maims  the  party,  it  is  an  of- 
fense within  the  fourth  section  of  the  recent  stat- 
ute; for  it  is  a  known  rule  of  law  that  if  a  man 
intend   to    commit   one   kind   of    felony,  and,   in   the 
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proBeeution  of  that,  commit  another,  the  law  will 
connect  his  felonious  intention  with  the  felony  actu- 
ally committed,  though  different  in  species  from  that 
he  originally  intended.  1  East,  P.  C,  400."  Ros- 
coe's   Cr.   Ev.,   p.   733. 

The  same  rule  of  evidence  was  applied  in  a 
case  "decided  upon  the  Coventry  Act,  *  *  whicli, 
like  the  9  Geo.  IV.  and  the  recent  act,  contained 
the   words,   '  with    wteat   to   maim    or   flisfif/are.' "     lb. 

The  earlier  American  statutes  were  hased  more 
or  less  upon  the  Coventry  Act.  "  It  is  22  and  23 
Car.  IL,  C.  1  (A.  D.  1670),"  and  enacts  "that  if 
any  person  or  persons  shall,  on  purpose,  and  of 
malice  aforethought,  by  lying  in  wait,  unlawfully 
cut  out  or  disable  the  tongue,  put  out  an  eye,  *  * 
of  any  subject,  with  itdevtUm  in  so  doing  to  maim  or 
disfigure  him,  *  *  that  person  or  persons  so  of- 
fending *  *  shall  be  declared  to  be  felons,  and 
suffer  death  as  in  cases  of  felony,  without  benefit 
of    clergy."     2   Bishop's   Cr.   L.,   §1003. 

The  North  Carolina  act,  passed  in  1754,  is  as 
follows:  "That  if  any  person  or  persons,  *  * 
on  purpose,  shall  unlawfully  out  out  or  disable  the 
tongue,  put  out  an  eye  *  *  of  any  subject  of 
his  majesty,  in  so  doing  to  maim  or  disfigure,  *  * 
the  person  or  persons  so  oftending  *  *  shall  be, 
and  are  hereby  declared  to  be,  felons,  and  shall 
suffer  as  in  case  ot*  felony."  Act  of  1754,  Ch. 
15;    Scott's  Laws   of   Tennessee,   p.   88. 

This  act  is  substantially  the  same  in  legal 
meaning    as    the   Coventry   Act,   and   differs  from   it 
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ill  language  only  by  tlie  omission  of  the  phrases, 
"  of  malice  aforethought/'  "  by  lying  in  wait," 
"  with  intention,"   and   "  without   benefit   of   clergy." 

The  Legislature  of  Tennes^e,  in  1801,  passed  a 
law  identical  in  language  with  the  North  Carolina 
Act  of  1754,  except  that  from  the  first  line  it 
omitted  the  words,  "  on  purpose,"  and,  in  a  pro- 
viso, gave  the  oifendor  the  benefit  of  clergy,  and 
the  injured  party  an  action  for  damages.  Acts 
1801,  Ch.  22,  §  7;  Scott's  Laws  of  Tennessee,  p.  710. 

Six  years  later  the  General  Assembly  of  this 
State  enacted  another  law  with  respect  to  the  of- 
fense of  mayhem,  in  which  the  terms  of  the 
Coventry  Act,  in  the  description  of  the  oftense, 
were  adopted  almost  literally;  but  the  grade  of 
the  crime,  and  the  punishment  therefor,  were  great- 
ly diminished.      That  act   was   in   these   words: 

"  That  whosoever  shall  on  purpose,  and  of  mal- 
ice aforethought,  by  lying  in  wait,  unlawfully  cut 
out  or  disable  the  tongue,  put  out  an  eye,  slit 
the  nose,  ear,  or  lip,  or  cut  oft"  or  disable  any 
limb  or  member,  with  intention  of  so  doing  to  maim 
or  disfigure  any  person  *  *  shall,  on  conviction, 
be  fined  in  a  sum  not  exceeding  $50,  and  be  im- 
prisoned  not  exceeding  three  months,  for  the  first 
oftense ;  and  for  the  second  oftense,  such  person 
shall  be  fined  and  imprisoned  in  the  manner  afore- 
said, and  shall  be  disqualified  *to  hold  any  oflice  of 
honor,  profit,  or  trust,  either  civil  or  military, 
under  the  authority  of  this  State."  Acts  1807,  Ch. 
73,   §13;    Scott's   Laws   of    Tennessee,   p.   1058. 
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Upon  the  Rarae  and  other  subjects  it  was  en- 
acted in  Section  55,  Chapter  23,  of  the  Acts  of 
1829,   that— 

"?fo  person  shall  unlawfully  and  maliciously  cut 
off  the  tongue,  or  disable  the  tongue  of  another 
by  clipping,  biting,  or  wounding.  No  person  shall 
unlawfully  and  maliciously  put  out  an  eye,  slit, 
cut  off,  or  bite  oft*  the  nose,  ear,  or  lip  of  an- 
other, or  any  part  of  either  of  them,  whereby  any 
person  shall  be  maimed  or  disfigured.  No  person 
shall  unlawfully  and  maliciously  cut  oft'  or  disable 
the  hand,  arm,  leg,  or  foot  of  another,  or  any 
part  of  either  of  them,  whereby  the  person  so 
injured  shall  lose  the  proper  use  of  any  of  those 
members.  No  person  shall  unlawfully  and  mali- 
ciously shoot  or  stab  another.  No  person  shall 
unlawfully  and  maliciously,  by  cutting  or  other- 
wise, cut  off  or  disable  the  organs  of  generation 
of   another,   or    any    part    thereof. 

"Whoever  shall  commit  any  of  the  offenses  men- 
tioned in  this  section  shall  undergo  confinement  in 
said  jail  and  penitentiary  house  for  a  period  not 
less  than  two  nor  more  than  ten  years;  Proviso^ 
If  any  of  said  offenses  shall  be  done  in  self-de- 
fense, or  without  malice  aforethought,  the  person 
charged  shall  be  excused  from  the  operation  of 
this   section."      Caruthers   &   Nicholson,   p.   325. 

Persons   who,   "in   personal    combat,   bite   off   the 
finger    or    thumb"    of    their    adversaries    were    ex- 
empted  from   the   operation   of   this   statute  by   Sec- 
tion  1,   Chapter   84,   Acts   of  1831.     76.,   p.   328. 
35 
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This  fifty-fifth  Bection  of  the  Act  of  1829  is 
the  law  of  this  State  at  this  time,  and  upon  its 
construction  depends  the  question  before  us.  On 
being  carried  into  the  Code  of  1858  it  was  changed 
in  form  and  arrangement  merely,  by  being  subdi- 
vided according  to  subjects,  viz :  Mayhem,  §  4606 ; 
malicious  shooting  and  stabbing,  S  4608;  and  de- 
fense (the  proviso),  §  4609.  The  amendment  by 
the  Act  of  1881  was  made  §  4607,  as  exceptions 
to  the  section  preceding  it.  In  the  Xew  Code 
(by  M.  &  V.)  these  are  S§  5^57,  5358,  5359,  and 
5360. 

A  marked  change  from  the  language  of  the 
former  acts  is  readily  observed  in  this  Act  of  1829; 
and  the  change  is  not  only  noticeable  in  the  form 
of  expression,  but  it  is  material  as  affecting  the 
meaning  intended  to  be  conveyed.  The  former 
acts,  after  describing  the  injuries,  followed  the  de- 
scription  with  the  pregnant  phrase,  "  with  intcntioi* 
in  so  doing  to  maim  or  disfigftre,^'  or,  .*'/??  so  doing, 
to  maiin  or  disfigure,''  thereby  indicating,  it  may 
be  said  with  great  plausibility,  that  an  element  of 
the  offense  should  be  a  specific  purpose  or  intention 
in  the  mind  of  the  offender  to  maim  or  disfigart 
his  victim^  and  not  to  inflict  some  other  injury 
upon  him.  These  phrases  are  entirely  omitted 
from  the  Act  of  1829,  and  no  words  of  the  same 
or  of  similar  import  are  substituted  for  them. 
The  omission  is  an  important  one,  and  must  have 
been  made  advisedly.  The  failure  to  include  in 
the  act  words   so    usual    in  former   acts   could  hardly 
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have  been  the  result  of  mistake  or  oversight;  but 
the  inference  is  fair  that  the  omission  was  delib- 
erately made  for  the  very  purpose  of  excluding 
the  idea  that  a  person  who  puts  out  the  eye  or 
cuts  oft*  the  tongue  of  another,  or  otherwise  maims 
or  disfigures  him  in  any  of  the  forms  stated,  may 
be  excused  from  the  penalty  of  the  statute,  because 
it  may  not  be  shown  that  lie  intended  to  inflict 
the  particular  injury  charged  and  proven  instead 
of  a   difterent  one. 

Whether  or  not  the  omission  was  in  fact  the 
result  of  a  desire  to  exclude  the  idea  mentioned, 
tlie  eighty-second  section  repealed  all  existing  laws 
within  the  purview  of  the  act;  and  if  there  had 
been  no  express  repeal,  the  omission  itself  would 
have  operated  as  a  clear  repeal  by  implication 
[The  Dru(j(/ist  Cases,  1  Pickle,  450;  Poe  v.  The 
State,  Ih.,  495;  Umted  States  v.  Tyiier,  11  Wall., 
88);  and  in  either  case  the  act  must  necessarily 
stand  upon  its  own  terms,  which  manifestly  do  not 
call  for  or  authorize  an  interpretation  that  would 
include   such   an   idea. 

The  words  characterizing  the  forbidden  acts  are 
"unlawfully  and  maliciously."  They  are  used  alike 
with  respect  to  every  offense  mentioned  in  the  sec- 
tion, and  must  be  given  the  same  significance  as 
applied  to  each  of  them.  They  mean  the  same 
thing  when  applied  to  maj'hem  that  they  do  when 
applied   to   malicious  shooting   or  stabbing. 

"  Unlawfully "  always  \neans  without  legal  justi- 
fication;   but  '^  maliciously^^    has   different    meanings, 
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which  it  is  not  important  now  to  give  in  detail. 
Its  signification,  as  used  in  the  fifty-fifth  section  of 
the  Act  of  1829,  is  well  stated  and  illustrated  in 
Wright  V. .  The   State,   9   Yer.,   343-4. 

Wright  was  indicted  and  convicted  of  malicious 
stabbing  under  that  section,  and  on  appeal  in  error 
to  this  Court,  it  was  insisted,  in  his  behalf,  that 
the  proof  did  not  show  that  degree  of  malice 
necessary    to   constitute   the   offense   charged. 

Judge  Turley,  delivering  the  opinion  of  the 
Court,   said : 

'*  It  is  true  that  the  statute  requires  that  this 
ofl[ense  shall  be  committed  with  malice  aforethought, 
by  which  is  not  meant  such  malice  as  is  required 
by  the  third  section  of  the  same  act  to  constitute 
the  crime  of  murder  in  the  first  degree,  but  malicr 
according  to  its  cowmoit  law  .^ignificationy  which  is  hot 
confined  to  a  particular  animosity  to  the  perso)f  //*- 
juredy  but  extends  to  an  evil  design  in  general^  a 
wicked  and  corrupt  motive,  an  intention  to  do  eviL 
*  *  *  The  question  then  arises.  Is  the  proof 
in  this  case  of  a  character  to  justify  the  jury  in 
having  found  the  existence  of  malice  according  to 
the  definition  given?  We  consider  it  unnecessary 
to  go  into  a  minute  investigation  of  the  testimony 
on  this  point.  It  shows  beyond  a  doubt  that  the 
prisoner  stabbed  Lewis  Underwood,  the  prosecutor. 
Upon    this  proof  the   law  2>/T,"?/^?«r.s'   malice.^' 

With  this  approved  interpretation,  applied,  as  it 
must  be,  in  reference  to  each  of  the  offenses 
enumerated,  the   use   of    the   word   "maliciously,"   in 
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the  statute,  is  shown  to  afford  no  justification  for 
the  contention  *that  the  crime  of  mayhem  can  be 
committed  only  when  the  blow  is  stricken  for  the 
purpose  of  inflicting  that  particular  injury  upon 
the   sufferer. 

The  character  of  malice  necessary  to  the  crime 
of  mayhem  has  in  fact  been  held  by  this  Court 
to  be  the  same  as  that  defined  in  the  case  of 
malicious  stabbing  just  quoted.  Worley  v.  The 
State^  11  Hum.,  175.  Wesley  was  convicted  for 
the  castration  of  his  slave.  In  his  defense  it  was 
shown  that  the  slave  was  of  very  lewd  character, 
and  that  his  master's  purpose  was  to  reform  him. 
Upon  these  facts  it  was  argued  that  the  necessary 
malice  was  wanting.  The  decision  was  that  the 
act  was  unlawful,  and  that  being  so,  malice  would 
be  implied,  unless  circumstances  of  provocation  be 
shown  to  remove  the  legal  presumption.  The  con- 
viction  was   afiirmed. 

No  more  do  the  concluding  words,  '*  whereby 
any  person  shall  be  maimed  or  disfigured,"  imply 
the  necessity  of  a  fixed  design  to  maim  or  dis- 
figure, as  an  element  of  the  crime.  Such  an  im- 
plication we  regard  as  unnatural  and  unwarranted 
by  anything  appearing  upon  the  face  of  the  act, 
or  any  sound  rule  of  interpretation.  It  is  true 
those  words  should  be  used  in  the  indictment; 
that  an  indictment  without  them  is  bad;  and  it 
is  also  true  that  "maimed"  is  a  word  of  art  which 
the  law  has  set  apart  for  the  description  of  this 
particular  offense,  and   which   cannot  be   supplied  by 
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any  other  word  {CIdck  v.  The  Statc^  7  Hum.,  165); 
but  it  by  no  means  follows  from  all  this,  that 
mayhem  can  be  committed  only  when  that  specific 
crime   is  in   the   mind   of   the   offender. 

"In  North  Carolina,  in  the  case  of  the  ^tate  v. 
GirUn^  1  Iredell  Rep.,  121,  the  defendant  was  in- 
dicted for  that  he  *  unlawfully,  and  on  purpose, 
did  bite  off  the  left  ear  of  one  James  Watson, 
*  *  *  with  intent  to  disfgare  the  said  James 
Watson.'  *  *  The  defendant's  counsel  in- 
sisted,       *        *        secondly,   that   it   was    necessary 

/  .,'7  tt- 

for  the  State  to  prove  malice  aforethought,  or 
preconceived  intention,  and  that  the  net  was  done 
with  an  intent  to  disfi.(/are.  The  defendant  was  found 
guilty,  and,  after  an  ineffectual  motion  for  a  new 
trial,   appealed. 

"Ruffin,  Chief  Justice:  'Both  parts  of  the  sec- 
ond objection  taken  for  the  prisoner  are  in  oppo- 
sition to  the  cases  of  the  State  v.  Evans,  1  Hay. 
Reps.,  281,  and  of  the  Stnte  v.  Crawford,  2  Dev. 
Reps.,  425,  which  establish  that  the  intent  to  dis- 
figure  is  ^^r///?^/  faeie  to  be  inferred,  from  an  act 
which  does  in  fact  disfigure,  unless  that  presumption 
be  repelled  by  evidence  on  the  part  of  the  ac- 
cused of  a  different  intent,  or,  at  least,  of  the 
absence  of  the  intent  mentioned  in  the  stftute.' '' 
1  ArchboldV  Cr.  Pr.  and  n.  (8th  Ed.,  by  Pome- 
roy),   pp.   879,    880,   Xote   1. 

We  have  not  had  access  to  those  cases,  or  the 
statute  upon  which  they  were  decided;  but  enough 
appears    from    Mr.    Pomeroy's   full    note,  just    quoted, 
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to  clearly  indicate  that  the  !N"orth  Carolina  statute 
requires  a  specific  intent  to  disfigure,  and  that  proof 
of  disfigurement  meets  even  that  requirement,  and 
puts  the  burden  of  exculpating  himself  upon  the 
person   charged. 

Upon  a  statute  very  much  like  our  own,  the 
Supreme  Court  of  Texas  recently  held  that  a  spe- 
cific intent  to  maim  is  not  necessary  to  constitute 
the  crime  of  mayhem,  and  that  the  unlawful  use 
of  such  means  (a  shot-gun)  in  the  commission  of 
the  offense,  as  would  ordinarily  result  in  maiming, 
would  raise  a  legal  presumption  of  an  intention  to 
maim.      Daris   v.    State ^   2    S.   W.   R.,    6S1. 

Without  further  elaboration  or  discussion,  we 
hold  that  a  specific  intent  to  maim  is  not,  under 
our  statute,  a  necessary  ingredient  in  the  (»,rime  of 
mayhem;  and  that  the  refusal  of  the  Trial  Judge 
to   charge   it  to   be  so   was   right  and   proper. 

It  is  next  insisted  that,  even  under  the  charge 
of  the  law  as  given  to  the  jury,  the  verdict  is  not 
supported   by  the   evidence. 

Upon  this  contention  the  whole  of  the  evidence 
has  been  given  a  very  careful  consideration  by 
this  Court;  but  it  is  not  deemed  necessary  to 
enter  into  a  minute  statement  or  discussion  of  it 
in   this   opinion. 

It  is  suflicient  to  say  that  the  prosecutor's  tes- 
timony makes  a  strong  case  of  an  unexpected,  unpro- 
voked, and  violent  assault  upon  him  in  the  night  time, 
resulting,  as  already  stated,  in  the  destruction  of  his 
only  eye,  and   rendering  him   totally  blind. 
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The  only  countervailing  testimony  is  that  of  the 
defendant  himself,  introduced  for  the  purpose  of 
showing  provocation  and  apprehension  of  danger 
from  the  prosecutor  when  the  blow  was  stricken. 
The  other  testimony  in  the  record  is  in  conflict 
with  his  statements,  and  corroborative  of  those  of 
the   prosecutor. 

We  are  well  satisfied  with  the  verdict.  Let 
the  judgment  be   affirmed. 


We   do   not   concur. 


TURNEY,    C.    J. 

Snodgrass,   J. 
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Chesapeake,   Ohio    &   Southwestern    Railroad   Com- 
pany  r.   Barlow. 

{Jaclcwn,      May    let,  1888.) 

New  Trial,     ^atements  of  Judge  to  jury.     Re7>ersibU' error. 

The  Circuit  Judge,  upon  the  jury's  report  that  they  could  not  agree 
upon  a  verdict,  said  **  that  it  seemed  to  be  a  very  difticult  matter  for 
juries  at  the  present  term  of  the  Court  to  decide  questions  of  fact 
submitted  to  them;  that  it  seemed  to  the  Court  that  nearly  eveiy 
jury  had  returned  and  said  they  could  not  agee;"  and  that  "they 
ought  to  agree  and  decide  cases,  for  they  had  to  be  decided  by  juries  ; " 
and  **  that  he  had  no  idea  of  discharging  them,  but  would  keep  them 
together  on  the  case  during  the  entire  term,  if  it  lasted  three  weeks, 
unless  they  sooner  agreed  upon  it."  Next  day  the  jury  returned  a 
verdict. 

Htld :  Reversible  error. 

Cases  cited  and  approved:  Taylor-'.  Jones,  2  Head,  565;  Hancock  v, 
Klam,  3  Bax.,  33;  85  Tenn.,  240. 


FROM     DYER. 


Appeal  in  error  from  the  Circuit  Court  of  Dyer 
County.      T.   J.   Flippin,   J. 

Action  for  personal  injuries  brought  by  Laura 
K.  Barlow  against  the  Chesapeake,  (3hio  &  South- 
western Railroad  Co.  While  plaintiif  was  riding 
on  horseback  at  or  near  a  public  crossing  of  de- 
fendant's   road   her    horse    became    frightened    at   the 
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blowing  of  the  whistle  of  one  of  defendant's  en- 
gines and  threw  her,  whereby  she  sustained  the 
injuries   sued   for. 

Plaintiff  avers  that  defendant's  servants  blew  the 
whistle  negligently  and  maliciously.  Judgment  for 
$2,000  in   favor  of   plaintiff.      Defendant    appealed. 

Holmes   Cummins    for   Railroad   Company. 

Latta   &   Richardson  for   Barlow\ 

TuRXEY,  C.  J.  At  the  close  of  the  second  day 
after  the  cause  had  been  submitted  to  the  jury,  it 
came  in  and  stated  to  the  Court  that  it  was  not 
able  to  agree  on  a  verdict.  *'  The  Court  there- 
upon said  to  the  jury  that  it  seemed  to  be  a  very 
difficult  matter  for  juries  at  the  present  term  of 
the  Court  to  decide  questions  of  fact  submitted  to 
them;  that  it  seemed  to  the  Court  that  nearly 
every  jury  had  returned  and  said  they  could  not 
agree.'' 

"  The  Court,  therefore,  said  to  the  jury  that  they 
ought  to  agree  and  decide  cases,  for  they  had  to 
be  decided  by  juries;  that  he  had  no  idea  of  dis- 
charging them,  but  would  keep  them  together  on 
said  case  during  the  entire  term,  if  it  lasted  three 
weeks,  unless  they  sooner  agreed  upon  it.  The 
next  day  the  jury  again  received  the  papers,  and 
in    the   evening  brought   in    their   verdict." 

This  action  of  the  Court  is  assigned  for  error, 
and   falls   within    the    rule    as    declared    in   Jone.^   v. 
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Taylor^  2  Head,  565;  Hancock  v.  Elam,  3  Baxter, 
33-4;    Railroad  v.    Winters,   1    Pickle,    245-6. 

The  reasons  why  this  is  error  are  given  in  the 
cases  cited,   and   will    not  be    repeated   here. 

Reverse   and    remand    for   a    new   trial. 


Maxwell   c.   Smith. 


{Jackson,      May    Ist,   1888.) 


1.  Admimsi'RATIOn.      Distrihutiopt  of  personal  assets   on  refmuiin^  homis. 

Plenc  administravil. 

Where  an  administrator,  without  notice  of  unpaid  debts,  distributes 
tlie  personal  assets  among  the  next  of  kin,  after  the  time  has  expired 
within  which  domestic  creditors  can  sue  the  estate,  and  takes  solvent 
refunding  bonds  and  reports  them  to  the  County  Court,  he  is  exon- 
erated fiom  all  liability  for  such  assets,  and  will  be  protected,  upon 
plea  of  plene  administratity  against  the  claims  of  creditors.  'Jhe  re- 
funding bonds  stand  in  place  of  the  assets  and  of  the  administrator's 
responsibility  and  bond. 

Code  cited:  §^3«52.  S'SS,  3159  (M- &  V.) ;  ^§  2311,  2316,  2317  (T.  &  S.). 

2.  Same.     Same.     Sale  of  land  to  pay  debts.     Exhaustion  of  pcrsottalty. 

Exhaustion  of  the  personal  assets  of  an  estate  *'/«  the  payment  of  bona 
fide  debts'"*  is  a  prerequisite  to  any  decree  for  sale  of  lands  descended 
to  pay  debts;  and  therefore  personal  funds  paid  over  by  the  admin- 
istrator to  the  next  of  kin  upon  solvent  refunding  l*onds^  as  provided 
bylaw,  arc  not  luZ/iiz/jW  within  the  meaning  of  the  statutory  require- 
ment. The  refunding  bonds  stand,  as  to  creditors,  in  place  of  the 
assets,  and  to  that  extent  protect  the  lands  descended. 

Code  cited:  jf^  3105-6,  3158-9  (M.  &  V.);  ^[^2267-8,  2316  17  (T.  &  S.). 
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3.  Same.      Same.      Samr.      Same.       Rcfuttdiug   bonds  becoming  tvartklfss. 

Effect, 

The  lands  descended  are  exonerated,  in  such  case,  from  the  payment  of 
debts,  even  though  the  refunding  1x)nds  are  given  by  distributees  who 
are  likewise  heirs,  and  subsequently  become  worthless. 

Cases  cited  and  approved  :  Peck  7'.  Wheatbn,  M.  &  Y.,  353  ;  Bennett  r-, 
Caldwell,  8  Bax.,  483. 

Qiuere. — Is  the  result  the  same  if  next  of  kin  who  are  heirs  receive  the 
personal  funds  without  giving  refunding  bonds? 

4.  Same.     Stiie  of  land  to  pay  debts.     Actual  application  of  personal  assets  not 

required. 

Where  it  clearly  appears,  by  a  proper  reference  and  report,  that  the 
personal  assets  of  an  estate  are  insufficient  for  payment  of  debts,  the 
Court  may,  without  waiting  for  actual  application  of  the  personal  fund, 
proceed  to  decree  sale  of  lands  to  the  extent  of  the  deficit. 

Case  cited  and  approved :  Doherty  ?'.  Hoyd,  16  I.ea,  192. 

5.  Same.     Same.     Effect  of  partition.     Alienation  of  shares. 

Where  lands  descended  are  divided  among  the  intestate's  heirs,  and 
some  of  the  shares  are  aliened  to  bona  fide  purchasers  before  applica- 
tion is  made  to  sell  lands  to  pay  debts  of  the  estate,  the  unsold  shares 
are  liable  not  merely  for  their  rata])le  proportion  but  for  the  entire 
indebtedness  of  the  estate.  The  proper  adjustment  among  the  heirs 
is  matter  for  separate  suit. 

Case  citetl  and  approved  :  Jordan  7'.  Maney,  lo  hea,  146. 

6.  Same.     Stuue.      Decree  for  proceeds  wlwre  heirs  have  sold  the  land. 

Where  land  descended  has  been  sold  by  the  heirs  before  suit  is  brought 
to  sell  it  to  pay  debts  of  the  intestate's  estate,  the  Court  may,  upon 
proper  pleadings,  render  personal  decree  against  the  heirs  for  such 
part  of  the  proceeds  received  by  them  as  may  be  required  for  pay- 
ment of  debts  of  the  estate. 

(See  Code:  §^2434-5,  3094  (M.  &  V.);  §§  1764-5,  2256  (T.  &  S.). 

7.  Same.     Refunding  Inmds.     Remedy  on. 

Refunding  bonds  taken  by  an  administrator  from  the  next  of  kin,  on 
distribution  of  personal  assets,  as  provided  by  ^3158,  3159,  (M.  &  V. ) 
Code,  inure  exclusively  to  the  benefit  of  creditors,  stand  in  place  of 
the  personal  assets  distributed  and  of  the  administrator's  responsibil- 
ity and  bond,  and  may  be  enforced  by  scire  facias  in  County  Court  or 
by  suit  elsewhere  on  the  bonds. 

Code  cited:  ^§3I58»  3159  (M.  &  V.);  ^2316,  2317  (T.  &  S.). 
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8.  Same,     ^ff^tt  upon  co-obligor's  estate ^  where  refunding  bonds  are  taken  and 

prove  insolvent. 

The  exoneration  of  lands  descended  from  debts  of  the  ancestor,  by  rea- 
son of  refunding  bonds  taken  by  the  administrator  from  the  next  of 
kin  for  personal  assets  distributed,  does  not  inure  to  the  benefit  of  his 
co-obligor's  estate  so  as  to  exonerate  the  lands  of  the  latter's  estate; 
and  if  the  refunding  bonds  prove  worthless,  the  creditor  may  hold 
the  co-obligor's  estate— real  and  personal — for  his  entire  debt  remain- 
ing unpaid.     Exoneration  does  not  operate  as  payment. 

9.  Chancery  Pleading  and  Practice.     Scire  facias  on  refunding  bonds. 

Insufficient  allegations. 

The  remedy  by  scire  facias  upon  refunding  bonds  taken  by  an  adminis- 
trator for  personal  assets  distributed  is  confined  to  the  County  Court, 
and  cannot  be  granted  upon  a  bill  in  the  Chancery  Court  for  sale  of 
land  tp  pay  debts,  to  which  the  sureties  on  the  bonds  are  not  parties. 

10.  Same.     Allegatiott  of  bill  as  to  amount.     Decree  not  excessive. 

Where  a  bill  by  a  ward  agaipst  his  guardian  for  a  general  account  avers 
that  a  balance  of  ** about  $2,500"  was  due  from  the  guardian  in  1881, 
and  seeks  recovery  of  that  sum  ivith  interest^  a  decree  rendered  in  1887 
for  $3»273.35  is  not  in  excess  of  the  allegation. 

11.  Same.     Sale  of  lands.     Redemption.     Prayer  of  bill. 

Lands  of  a  decedent  sold  under  decree  for  payment  of  debts  of  the  es- 
tate, are  not  subject  to  redemption,  even  though  a  sale  in  bar  of  that 
right  is  not  prayed  for  in  the  bill. 

Case  cited  and  approved :  Love  v.  Williams,  2  Lea,  226. 


FROM    OBION. 


Appeal     from     tlic     Chancery     iCourt    of     Obion 
County.    *  H.   J.   Livingston,  Ch. 

F.  W.   Moore  for  Maxwell. 

W.   G.   Smith   and   Enlob  &   Wells  for  Smith. 
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LuRTON,  J.  This  is  a  hill  filed  hv  a  minor  ward 
against  his  guardian,  S.  M.  Howard,  and  the  sure- 
ties on  his  bond.  The  bill  seeks  an  account  with 
the  guardian  and  his  removal,  alleging  that  he  has 
wasted  the  estate  and  failed  to  make  true  settle- 
ments. The  bond  of  the  guardian  was  made  in 
18G8,  and  is  in  the  sum  of  $8,000,  with  two  sure- 
ties— J.  II.  Meacham  and  J.  J.  Keeves.  Both  of 
these  sureties  are  dead,  and  defendant,  J.  6.  Smith, 
is  the  adiuinistrator  of  Meacham  and  the  executor 
of  Reeves,  and  this  suit  is  against  him  in  both 
his  official  characters.  The  heirs  at  law  of  Meacham 
and  the  devisees  and  legatees  under  the  will  of 
Reeves  are  made  defendants.  The  bill  seeks  to 
subject  lands  descended  or  devised  to  the  satisfa<j- 
tion  of  any  decree  obtained  against  the  personal 
representatives  of  the  two  sureties,  and  which  is 
not   satisfied   out   of   the   personal   estate. 

An  account  was  stated  by  the  Master  with  the 
guardian,  and  confirmed  by  the  Chancellor.  No 
sucli  clear  mistake  is  pointed  out  by  the  appellants 
as  will  justify  us,  under  the  well-settled  rules  of 
this  Court,  in  disturbing  this  decree.  Tvrley  v. 
Tarley,   1    Pickle,   251. 

The  objection  that  the  decree  is  for  an  amount 
in  excess  of  the  amount  of  the  liability  stated  in 
the  bill  is  not  supported  by  the  bill.  T\^'o  distinct 
decrees  are  prayed  for  in  the  bill — one  for  the 
amount  supposed  to  be  due  from  the  guardian  upon 
his  general  account,  and  for  which  his  general  bond 
is    supposed   to    be   liable,   and   a  decree   is    likewise 
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sought  for  a  special  fund  arising  from  sale  of  some 
lands  in  Henry  County,  and  for  which  a  special 
hond  was  given.  The  amended  bill  states  the  bal- 
ance due  from  the  guardian  in  1881  to  be  "about 
|2,500/'  and  this,  with  interest^  is  sought  to  be  re- 
covered upon  his  regular  bond.  The  decree  on  this 
branch  of  the  ease  is  for  $3,278.35,  which  includes 
interest   up   to   date   of    decree   in    1887. 

It  is  obvious  that  this  sum  is  not  in  excess  of 
the  allegation  in  the  bill,  which  sought  interest 
upon  the  supposed  balance  of  $2,500.  There  was 
a  decree  against  the  personal  representative  of  the 
estates  of  the  two  sureties,  but  the  plea  of  fully 
administered  was  found  in  his  favor  as  to  both 
estates.  There  was  a  decree  to  sell  certain  lands 
which  had  descended  to  the  heirs  of  the  surety, 
Meacham.  From  this  decree  these  heirs  have  ap- 
pealed. 

It  is  insisted  th^t  this  decree  to  sell  lands  of 
the  intestate,  which  have  descended  to  his  heirs, 
is  erroneous,  because  the  personal  estate  which 
came  to  the  hands  of  the  personal  representative 
has  not  been  exhaused  in  the  payment  of  debts, 
but  was  paid  over  to  the  distributees,  and  that 
the  personalty  so  paid  to  the  distributees  to  that 
extent  will  exonerate  the  lands  descended.  After 
the  payment  of  such  debts  as  had  been  filed  with 
the  administrator,  or  brought  to  his  notice,  there 
remained  several  hundred  dollars ;  and  this  fund, 
after  the  lapse  of  three  years,  was  paid  over 
to    the    distributees,    refunding    bonds     being    taken 
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with  two  good  sureties,  and  these  bonds  were  re- 
corded in  the  County  Court,  us  required  by  Code, 
§§  2316  and  2317.  Certain  lands,  owned  by  the  in- 
testate at  his  deatli,  were  subsequently,  by  decree 
of  the  County  Court,  duly  portioned  anaong  his 
heirs,  some  seven  or  eight  in  number.  The  heirs 
among   whom    the    lands   were   portioned   were   like- 

■ 

wise  the  distributees,  being  children  of  intestate. 
Several  of  the  heirs  have  aliened  their  shares  in 
the  divided  real  estate,  and  no  effort  is  made  to 
reach  such  alienated  lands;  the  decree  of  the 
Chancellor,  in  so  far  as  he  refused  relief  against 
lands  or  shares  alienated,  not  being  appealed  from. 
Several  of  the  parcels,  being  the  shares  of  some 
three  or  four  of  the  heirs,  were,  however,  as  be- 
fore stated,  ordered  sold  for  satisfation  of  com- 
plainant's  decree. 

The  question  for  settlement  is  as  to  the  valid- 
ity of  this  decree  in  view  of  the  facts  concerning 
the  personalty  paid  over  to  the  heirs  as  distribu- 
tees upon  refunding  bonds.  The  weight  of  En- 
glish authority  is,  that  tlie  administrator  cannot, 
ordinarily,  exonerate  himself  from  liability  to  a 
creditor  of  the  intestate  by  showing  that  he  had 
distributed  the  fund  to  the  distributees,  even  though 
he  had  not  notice  of  the  creditor's  debt.  Lomax 
Executors,  Vol.  I.,  side-page  114,  and  authorities 
cited. 

The  administrator,  in  such  case,  had  to  protect 
himself  by  looking  to  the  distributee,  or  to  such 
bond    as    he    had    given.      But    in    this    State    such 
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judgment  would  not  be  a  devastavit  after  the  lapse 
of  two  years  and  six  months,  when  there  tvas 
no  notice  of  other  debts,  and  refunding  bond  was 
taken  as  required  by  §2316.  See  Code,  §2811, 
requiring  such  distribution.  Tliis  refunding  bond, 
which  the  administrator  may  require,  is  for  the 
protection  of  creditors  who  shall  subsequently  es- 
tablish their  demands,  by  judgment,  against  the 
administrator;  and  in  such  case,  where  the  plea  of 
fully  administered  is  found  in  favor  of  the  admin- 
istrator, a  summary  remedy  upon  the  bond  is  pro- 
vided which  may  bo  resorted  to  by  the  creditor. 
Code,   §2318. 

It  is  clear,  therefore,  that  when  the  administra- 
tor has,  without  notice  of  debts,  paid  over  the 
funds  in  his  hands,  after  the  time  has  expired 
within  which  domestic  creditors  may  bring  suit, 
and  has  taken  solvent  refunding  bonds,  and  re- 
ported them  to  the  County  Court,  that  he  is  ex- 
onerated from  liability  as  to  such  assets,  and 
that  the  plea  of  fully  administered  should  be  found 
in   his   favor   upon   suit   by   a   creditor. 

But  does  it  follow  that  the  finding  of  fully  ad- 
ministered, in  such  a  case,  would  alone  entitle  the 
creditor  to  subject  lands  descended  ?  We  think  it 
would   not. 

The  bill  in  this  case  is  filed  under  the  Act  of 
1827.  Code,  §§2267,  2268,  2269,  and  2270.  This 
act,  in  express  terms,  re([uires  that  before  any  de- 
cree,   ordering    lands    of     an    intestate    to    be    sold, 

shall    be    pronounced,    that    "  it    shall     be    made    to 
36 
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appear  to  the  Batisfaction  of  the  Court  that  the 
personal  estate  has  been  exhausted  in  the  paymehf 
of   bona  fide   debts^ 

Now,  where  the  personal  estate  has  been  paid 
over  to  the  distributees,  as  in  the  case  under  con- 
sideration, it  obviously  has  not  been  "  exhausted  in 
the  payment  of'  bona  fide  debts'^  This  requirement 
that  the  personalty  shall  be  sliown  to  have  been 
exhausted  in  payment  of  debts,  upon  which  rests 
the  remedy  in  equity  against  lands  descended,  is 
in  entire  harmony  with  the  policy  of  the  law  as 
contained  in  the  statutes  giving  relief  at  law. 
There  could  be  no  relief  at  law  against  the  lauds 
of  the  lieir  while  the  personalty  remained  unap- 
plied in  payment  of  debts.  The  loss  of  the  as- 
sets by  the  administrator,  and  the  insolvency  of 
his  sureties,  furnishes  no  ground  of  relief  against 
the  heir,  either  in  law  or  equity.  Act  of  1787, 
Code,  §2:^68;  Peck  v.  Wheaton,  Mart.  &  Yerg., 
353;    Bennett  v.    Coldwell,   8   Bax.,   483. 

We  think  that  it  clearly  follows  that  the  creditor 
cannot  subject  the  lands  descended,  but  must  rely 
upon  his  remedy  against  the  distributee  or  go  upon 
the  refunding  bond,  which  stands  in  the  place  of 
the  assets,  and  is  given  him  in  lieu  of  the 
responsibility  of  the  administrator  and  his  bond. 
Lands  descended  are  exonerated  to  the  extent  of 
such  personalty  in  the  hands  of  the  distributee,  and 
this  so  whether  the  refunding  bonds  be  now  solvent 
or  not.  The  heir  is  no  more  suretv  for  the  solv- 
ency    of    the    distributee    who    received   the   person- 
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alty,  or  the  continued  solvency  of  his  sureties  upon 
the  refunding  bond,  than  he  is  for  the  solvency  of 
the  administrator.  In  ^^  latter  case  it  is  clear 
the  heirs'*  lands  could  not  be  reached  because  the 
administrator  had '  wasted  the  assets,  and  his  bond 
had  proven  worthless.  In  such  case  the  loss  is 
that  of  the  creditor,  and  we  see  no  distinction  be- 
tween the  two  cases.  But  can  the  heir,  who  has 
himself  received  the  personalty,  invoke  the  doctrine 
of  the  non-liability  of  the  lands  descended?  This 
question  has  given  us  serious  consideration.  It 
seems  never  to  have  been  settled  in  this  State, 
though  it  must  many  times  have  arisen.  It  is 
not  necessary  to  determine  how  this  would  be 
when  no  refunding  bond  has  been  given ;  but 
where,  as  in  the  case  now  under  consideration, 
such  bond  has  been  given  in  strict  compliance  with 
the  statute,  there  is  no  estoppel  upon  the  heir. 
The  insolvency  of  an  administrator  who  had  wasted 
the  personalty  would  not,  in  law  or  equity,  entitle 
the  disappointed  creditor  to  go  upon  the  lands. 
Why  shall  the  insolvency  of  the  bond  given  by 
the  distributee  subject  his  land  received  as  heir? 
It  may  bo  said  that  the  insolvency  of  the  admin- 
istrator is  something  for  which  the  heir  is  not 
responsible,  and  that  this  reason  does  not  apply 
when  he  himself  has  received  and  wasted  or  re- 
fused to  pay  over  the  personalty.  This  is  plausi- 
ble, but  it  is  not  satisfactory.  The  heir  in  the 
first  case  does  not  escape  responsibility  by  reason 
of   his    non-responsibility   for    the    conduct    or    solv- 
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ency  of  the  administrator;  but  in  that  case,  as 
in  the  second,  his  lands  are  exonerated  because 
lands  are  assets  for  the  payment  of  the  debts 
of  the  decedent  only  suh  modo.  Primarily,  the 
personalty  is  the  fund  by  law  appropriated  to 
payment  of  debts,  and  the  express  enactment  of 
the  statute  which  confers  upon  the  Chancery  Court 
jurisdiction  to  subject  lands  as  assets,  requires  that 
such  jurisdiction  shall  not  be  exercised  unless  it 
is  shown,  not  that  the  personalty  has  been  paid 
over  to  the  distributee,  or  wasted,  or  otherwise 
placed  beyond  the  reach  of  the  creditor,  but  "  ex- 
hausted in  the  payment  of  bona  fide  debts."  So 
long  as  there  is  a  fund  in  the  hands  of  the  ad- 
ministrator sufficient  to  pay  the  debts  of  the  de- 
cedent, the  lands  of  the  heir  stand  exonerated. 
After  the  lapse  of  the  time  provided  by  law  for 
the  presentation  of  debts,  the  law  requires  the 
surplus  of  such  personalty  to  be  paid  over  to  the 
distributees.  If  the  distributee  and  heir  be  not 
the  same,  it  is  clear  that  the  heir's  land  could 
not  be  reached  because  of  such  payment  to  the 
distributee,  whether  the  latter  gave  bond  or  not. 
Xor  would  the  solvency  or  insolvency  of  the  dis- 
tributee aftect  the  question,  a«  we  have  in  the 
preceding  part  of  this  opinion  determined.  But 
the  law,  for  the  protection  of  the  creditor  who 
has  not  presented  his  claim  within  the  two  years 
and  six  months,  and  is  not  barred  by  reason  of 
coming  within  some  exception  to  the  statute,  re- 
quires   that  the    administrator    shall    take   from  the 
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distributee  a  bond,  with  two  good  sureties,  condi- 
tioned to  pay  his  j)ro  rata  of  any  debt  subsequently 
established.  This  bond  is  for  the  benefit  of  the 
creditor,  ttnd  the  remedy  upon  it  is  given  alone  to 
the  creditor.  This  is  the  security  which  the  law 
gives  the  creditor  in  place  of  the  liability  of  the 
administrator.  This  bond  stands  in  the  place  of 
the  personalty,  and  this  bond,  with  its  "two  able 
sureties,''  exonerates  the  land  as  completely  as  it 
was  before  exonerated  while  the  fund  was  in 
the  administrator's  hands.  The  land  of  the  heir 
is,  of  course,  liable  to  the  creditor  of  the  heir, 
and  the  creditor  of  the  decedent  may  become  his 
creditor  by  showing  that  he  has  received  person- 
alty; and  upon  obtaining  judgment  or  decree  against 
him  for  the  personalty  so  received,  the  land  may 
be  subjected  to  the  satisfaction  of  such  iudgment, 
hut  this  will  subject  it  as  the  land  of  the  heir  and 
not   as   the   land   of   the   decedent. 

This  is  an  important  distinction  to  observe. 
That  in  some  cases  this  remedy  against  the  heir 
may  be  fruitless  by  reason  of  an  incumbrance 
which  would  not  be  valid  as  against  a  debt  of 
the  intestate,  or  by  reason  of  dower  or  homestead 
rights  which  have  accrued,  is  no  sufficient  reason 
for  departing  from  the  policy  of  the  law  which 
only  suffers  the  lands  of  an  intestate  to  be  sub- 
jected when  the  personalty  has  been  exhausted  in 
the   payment   of   debts. 

It  is  next  urged  that,  inasmuch  as  the  lands 
descended    were    subsequently  partitioned,  and    that 
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some  of  the  shares  iiave  been  sold  to  bona  fide 
purchasers,  the  shares  of  those  unaliened  can  only 
be  subjected  to  tlieir  pro  rata  of  the  entire  lia- 
bility, and  that  each  several  share  can  only  be 
made  liable  for  its  ratable  proportion.  This  is  not 
sound.  The  creditor  need  not  regard  the  fact  that 
part  of  the  lands  descended  has  been  aliened. 
He  is  entitled  to  subject  all  of  those  remaining  to 
the  satisfaction  of  his  debt.  As  between  the  heirs 
the  burden  should  be  borne  ratably,  and  they  are 
entitled,  as  among  themselves,  to  have  the  lands 
marshaled,  upon  a  bill  tiled  for  that  purpose,  if 
they  shall  be  so  advised,  as  such  marshaling  would 
not  interfere  with  the  right  of  the  creditor  to 
subject  the  realty  to  the  satisfaction  of  his  debt. 
Jordati    V.    Manv*^^   10   Lea,   14(5. 

Many  of  the  same  questions  already  disposed  of 
arise  with  reference  to  the  liability  of  the  estate 
of  the  other  surety,  J.  J.  Reeves.  A  considerable 
personal  estate  was  paid  over  to  the  legatees  by 
the  executor  upon  proi>er  refunding  bonds.  The 
personalty  thus  paid  over  exonerates  the  land  to 
that   extent. 

The  complainant  ignored  all  efibrt  to  reach  the 
personalty  in  the  hands  of  the  Meacham  heirs, 
upon  the  ground  that  the  refunding  bonds  had 
become  insolvent,  but  was  permitted  by  the  Chan- 
cellor to  sue  out  writs  of  scire  farla^^  in  the  cause, 
returnable  to  the  next  term,  re([uiring  the  legatees 
of  Reeves  and  their  sureties  upon  their  several  re- 
funding i>onds  to  show  cause  why  judgments  should 
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not  be  rendered  upon  such  bonds.  The  remedy  by 
scire  facias  upon  motion  of  the  creditor,  is  the 
remedy  provided  by  statute  to  be  pursued  in  the 
County  Court  where  the  bonds  are  of  record. 
Code,   ^318. 

That  suit  may  be  brought  upon  these  bonds  in 
the  Chancery  Court  we  have  no  doubt.  But  this 
bill  is  not  framed  for  relief  upon  these  bonds,  and 
many  of  the  sureties  are  not  parties.  The  proper 
practice,  we  think,  would  be  to  require  the  filing 
of  either  an  original  or  supplemental  bill  upon  the 
footing  of  the  decree  against  the  executor,  and  the 
plea  of  fully  administered  found  in  his  favor. 
The  decree  ordering  writs  of  scire  facias  was,  there- 
fore,  erroneous. 

His  Honor,  the  Chancellor,  not  deeming  the 
lands  exonerated  by  the  refunding  bonds,  proceeded 
to  decree  a  sale  of  realty;  and  it  appearing  that 
a  part  of  the  realty  of  the  estate  had  been  sold 
for  division  among  the  devisees,  he  likewise  pro- 
nounced a  decree  against  the  devisees  and  the 
guardians  of  such  as  were  minors  for  the  amount 
of  the  proceeds  of  the  sale.  Both  these  decrees 
were   erroneous   as   premature. 

The  personalty  paid  over  to  the  legatees  exon- 
erated these  lands,  or  the  land  fund,  at  least  par- 
tially. 

There  is,  of  course,  no  objection  to  a  decree 
for  a  sale  of  realty,  devised  or  descended,  before 
actual  application  of  personalty  to  the  extent  it  is 
available    in    exoneration    of    the    lands,   when   it    is 
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clearly    made    to    appear    that    such    personalty    will 
be   iiiButiicieut.      Dolarty    v.    Boyd,   16   Lea,   192. 

But  the  iusutficieucy  oi  the  personalty  to  exon- 
erate the  lands  was  not  ascertained  by  report  of 
the  Master  or  otherwise.  If  a  sale  of  the  realty 
of  the  Reeves  estate  shall  prove  to  be  necessary, 
and  the  devisees  shall  so  desire,  the  store-house 
and  lot  will  be  first  sold,  as  being  less  onerous 
upon  the  parties.  If  that  is  insufficient,  there  i^ 
no  doubt  of  the  power  of  the  Court  to  render  a 
decree  against  tlie  devisees  for  the  porceeds  of  the 
eighty-iive   acre   tract   heretofore   sold    for  jlivision. 

A  novel  question  arises  as  between  the  estates 
of  the  two  sureties,  growing  out  of  the  partial 
exoneration  of  the  lands  of  each  estate  by  reason 
of  personalty  for  which  bonds  were  given :  To 
what  extent  does  such  exoneration  of  the  lands  of 
one  estate  aftect  the  rights  of  the  creditor  as 
against  the  other  estate  ?  The  exoneration  of 
lands  descended  does  not  operate  as  a  payment, 
and  the  creditor  will  have  a  right  to  collect  from 
the  other  estate  the  part  of  his  debt  not  actually 
paid.  The  second  surety  will  reap  no  benelit  from 
the  partial  or  entire  exoneration  of  the  lands  of 
the  estate  of  the  other  security.  This  is  the  bene- 
fit flowing  from  the  double  surety  upon  the  guard- 
ian's  bond. 

The  next  assignment  of  error  is,  that  the  Chan- 
cellor decreed  a  sale  of  lands  free  from  equity 
of  redemption,  the  bill  not  praying  therefor. 
This    is    not    error,       If   the    lands     were    or    shall 
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be  sold,  as  the  lands  of  the  hoir  or  devisee,  to 
pay  or  satisfy  a  personal  judgment  against  hira, 
then  it  would  be  error.  But  they  were  decreed 
to  be  sold  as  the  lands  of  the  decedent,  and  to 
pay  his  debt.  In  such  case  tlie  sale  is  free  from 
right  of  redemption,  whether  so  prayed  or  not. 
Love   V.  Williams,   2   Lea,   226. 

The  decree  of  the  Chancellor  will  be  modified, 
as  herein  indicated,  and  remanded  for  such  further 
accounts,  proceedings,  and  decrees  as  may  be  nee- 
essary  upon  the  principles  of  this  opinion.  The 
costs  of  tjjis  appeal  will  be  paid  by  appellee  Max- 
well. 

Judge  Caldwell  did  not  participate  in  the  con- 
sideration of  this  cause,  being  related  to  one  ot 
the   litigants. 
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IgaS!  Railroad   v.   Parks. 


(Jackson,      May   3d,   1888.) 


1 .  Cor  po  r  a  no  n  s  .     S/or^.      Comiifiofial  subscriptions, 

Conditionai  ?>\\hi=,cr\yt{\oTis  to  the  capital  stock  of  corporations  should  not 
be  encouraged ;  and  therefore  stipulations  in  such  contracts  will, 
when  of  doubtful  import,  be  construed  as  independent  covenanls 
rather  than  as  conditions. 

2.  Samk.     S(imi\     Sami',      Case  in  jud}^mt'ul. 

Subscriptions  to  a  railroad  were  payable,  one-fourth  whey  the  road  was 
finished  to  a  certain  county  line,  and  remainder  "in  four  equal  in- 
stallments of  four  months,  as  the  7vork  processes  through  the  county^ 
provided  the  company  esfablish  a  depot  on  said  road  "  at  a  specified 
point  in  the  county. 

The  road  was  completed  to  the  county  line,  and  7vhile  the  work  pro- 
gressed through  the  county  all  the  installments,  except  the  last,  fell 
due,  and  all  were  paid  except  the  last  two.  The  company,  becom- 
ing insolvent,  abandoned  the  work,  in  an  unfinished  state,  before 
the  last  installment  was  due.  The  depot  was  not  erected.  To  suits 
by  assignees  of  these  subscriptions,  for  the  last  two  installments,  the 
defense  of  failure  of  the  company  to  perform  conditions  precedent 
was  interposed. 

Held: 

1.  That  completion  of  the  road  to  the  county  line  is  a  condition 
precedent  io  the  payment  of  the  first  or  any  subsequent  installment. 

2.  That  it  is  a  condition  precedent  to  the  payment  of  any  install- 
ment subsequent  to  the  first,  that  work  on  the  road  should  be  pro- 
gressing within  the  county  at  t/ie  time  it  fell  due. 

Consequently  the  last  installment  is  not  recoverable. 

3.  That  the  stipulation  as  to  erection  of  depot  is  not  a  condition^ 
but  an  independent  ccn'enanty  breach  of  which  would  not  defeat  recov- 
ery of  the  installments,  but  should  be  compensated  in  damages. 

Cases  cited  and  approved  :  8  Wheat,  217;  14  Bush,  755;  29  Mo.,  218; 
15  B.  Monroe,  218;  24  Mich.,  389;  40  Penn.  St.,  237;  15  Ohio  St., 
225. 

Cited  and  distinguished;  Railroad  ?'.  Jones,  2  Cold.,  574;  80  N.  Y., 
219. 
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3.  Statute  of  L[mitations.     Set-off, 

Coiumencement  of  suit  stops  the  running  of  the  statute  of  limitations 
not  only  as  to  the  original  cause  of  action,  but  as  to  all  matters  of 
set-off  available  as  a  defense  and  properly  presented  in  the  case. 

Case  cited  and  approved :  Williams  ?',  Lenoir,  8  Bax.,  395. 

(See  85  Tenn.,  p.  582.) 


FROM     DYER. 


Appeal  in  error  from  Circuit  Court  of  Dyer 
County.      T.   J.    Flippin,   J. 

Latta   &    Richardson    for   Railroad   Co. 

II.   Parks   and   M.   M.   Neil   for   Parks. 

LuRTON,  J.  These  four  suits  at  law  against  sub- 
scriber to  the  stock  of  the  Paducah  &  Memphis 
Railroad  Co.  were  tried  by  consent  together;  and, 
a  jury  being  waived,  the  issues  of  law  and  fact 
were  submitted  to  the  Circuit  Judge,  w^ho  has  filed 
Ilia  special  findings  of  fact  and  law  as  part  of  the 
record.  There  was  a  judgment  in  favor  of  each 
of   the   defendants,  and   an   appeal   by  the  plaintiffs. 

The  contract  of  subscription  upon  which  the 
suit   was   brought   was   as   follows: 

"July  Slst,  1872. — We,  the  subscribers,  agree  and 
bind  ourselves,  our  heirs  and  legal  representatives,  to 
pay  to  the  Paducah  &  Memphis  Railroad  Company 
the    sums   by    us    subscribed,    to    be    stock    in    said 
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railroad  company,  upon  tlio  following  terms  and 
conditions,  to  wit :  One-fourth  to  be  paid  when  the 
road  is  completed  to  the  north  or  south  line  of 
Dyer  County;  the  remainder  of  the  amount  sub- 
scribed to  be  paid  in  four  equal  installment**  of 
four  months,  as  the  work  progresses  through  the 
county:  Prorlded,  The  company  establish  a  de- 
pot on  said  road  within  fifteen  bundred  feet  of  G. 
B.  Tinsley's  corner  store,  supposed  to  be  the  cen- 
ter of  Xewbern.  It  is  further  provided  that  cer- 
tificates of  stock  issue  to  said  subscribers  as  to 
other  stockholders  in  said  company,  upon  the  pay- 
ment  of    their   subscription." 

The  proof  shows  that  there  was  a  gap  in  the 
line  of  a  road  projected  between  Paducah,  Kj., 
and  Memphis,  Tenn.,  each  end  of  the  road  being 
in  operation  and  owned  by  different  companies. 
The  new  company  was  the  result  of  the  consoli- 
dation of  the  two  old  companies,  and  it  undertook 
the  completion  of  the  missing  link.  Dyer  County, 
of  which  Newbern  is  a  flourishing  village,  would 
be   crossed    bv   the   finished   road. 

The  assignments  of  errors  are  so  defective  as  to 
raise  no  question  of  fact,  but  the  second  assign- 
ment is  sufficient  to  raise  a  question  of  law.  We 
have,  therefore,  treated  the  facts  as  found  by  the 
Circuit  Judge  as  the  facts  of  the  case,  and  will 
test  the  soundness  of  the  result  he  reached  by  the 
law  applicable.  The  facts  necessary  to  be  stated, 
as  found   by  His  Honor,  are  as  follows: 
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"That  work  was  commenced  on  said  unfinished 
part  of  the  road  early  in  1872,  and  the  Dyer 
County  line  was  reached  on  the  north  in  April, 
1873,  and  on  the  28th  of  that  month  it  ran  its 
train  of  cars  into  Trimble  Station,  in  said  county. 
On  the  15th  of  May  thereafter  the  company  made 
a  call  for  one-fourth  of  the  subscription,  according 
to  contract."  This  call,  together  with  the  second 
and  third  calls,  were  likewise  paid  by  each  of  the 
defendants.  '*The  company  did  work  on  the  road 
in  Dyer  County  until  the  last  of  ^Tuly  or  first  of 
August,  1874,  at  which  time  it  ceased  operations 
and  work  of  all  sort.  The  work  principally  done 
in  Dyer  County  was  between  J)yer8burg  and  Trim- 
ble Station;  the  road  was  mostly  graded,  or  a 
great  deal  of  it,  from  Trimble  Station  to  Xewbern, 
and  between  Newbern  and  Dyersburg,  and  in  places 
bridges  were  constructed,  and  cross-ties  were  col- 
lected in  one  or  more  places  to  be  placed  on  the 
road.  The  road  was  widened^  at  the  place  where 
the  depot  now  stands  (in  Xewbern)  as  if  for  side- 
track; but  the  company  owned  no  property  or  land 
outside  of  the  right  of  way  upon  which  a  depot 
could   be  located.'' 

He  further  hel&  that  the  proof  did  not  show 
any  further  preparations  for  the  establishment  of  a 
depot  at  Newbern  than  the  widening  of  the  grade 
at  that  point  for  side-track  purposes.  He  further 
found  that,  shortly  after  cessation  of  work  in  Au- 
gust, 1874,  foreclosure  proceedings  were  instituted 
by   bond   creditors,   and   the   property   and   franchises 
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of  the  corporation  sold  yat  public  sale,  and  acquired 
by  the  Chesapeake  &  Ohio  Railroad  Co. ;  and  this 
company,  being  an  entirely  new  and  independent 
organization,  has  since  finished  the  projected  road 
through  Dyer  County.  That  to  induce  location  of 
depot  at  Newbern,  citizens  of  that  place  had 
been  compelled  to  make  a  new  contract  wnth  tlie 
successor  company,  who  had  assumed  none  of  the 
contracts  or  liabilities  of  the  old  companj'.  He 
further  found  that  the  old  corporation  was  utterly 
insolvent  at  the  time  it  abandoned  work,  and 
that  at  time  of  trial  it  had  no  property,  franchises, 
and   practically  no   existence. 

The  subscription  list  was  accepted  by  the  Pa- 
ducah  &  Memphis  Railroad  Co.,  and  on  the  12th 
of  September,  1873,  after  payment  of  first  call  by 
subscribers,  was  assigned  to  Childs,  Stephens  &  Co., 
contractors  for  work  in  Dyer  County,  in  part  pay- 
ment for  work  done  and  to  be  done  by  them. 
The  suit  is  by  these  assignees  and  creditors  of  the 
insolvent  company.  Three  of  the  suits  are  for  the 
fourth  call,  which  matured  in  May,  1874,  and  be- 
fore work  had  ceased,  and  the  fourth  defendant  is 
sued  alone  upon  the  fifth  and  last  call,  which  did 
not  mature,  in  point  of  time,  until  September, 
1874,  which  was  after  all  elibrt  to  complete  the 
road  had  been  abandoned.  The  question  is  as  to 
whether  defendants  are  liable  for  any  of  the  un- 
paid calls.  His  Honor,  the  Circuit  Judge,  was 
of  opinion  that  the  construction  of  the  road  to 
the   line   of   the    county   was    a    condition   precedent 
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to  any  liability,  but  that  this  condition  had  been 
met.  He  was  further  of  opinion  that  the  stipula- 
tion requiring  the  establishment  of  a  depot  at 
Newbern  was  an  independent  provision,  and  not  a 
condition  pi*ecedent  to  liability  upon  the  contract 
of  subscription.  This  latter  provision  he  held  re- 
quired and  meant  the  erection  of  a  depot  building, 
with  reasonable  facilities  for  freight  and  passengers. 
Upon  these  facts,  and  upon  the  contract  as  thus 
construed,  the  Circuit  Judge  held  that,  although 
the  stipulation  as  to  a  depot  was  not  a  condition 
precedent,  yet  it  was  a  part  of  the  agreement  of 
the  corporation  which,  at  some  reasonable  time,  it 
was  bound  to  carry  out,  and  that  as  it  was  now 
obvious  that  the  utter  insolvency  of  the  company, 
and  the  sale  of  its  property  and  franchises,  had 
rendered  the.  performance  of  this  contract  impossi- 
ble, that  it  therefore  followed  that  the  defendants 
were  released  from  liability  upon  their  stock,  both 
as  to  calls  accruing  before  and  after  the  abandon- 
ment  of   work   upon   the   road. 

In  this  conclusion  we  think  he  erred.  If  it  be 
conceded  that  the  proviso  concerning  a  depot  at 
JSTewbern  is  not  a  condition  precedent,  as  His 
Honor  does,  then  it  must  follow  that  a  breach  of 
an  independent  covenant  will  not  discharge  the 
other  parts  of  the  contract,  but  that  the  party 
damaged  by  such  breach  must  rely  upon  his  rem- 
edy at  law  for  damages,  or  his  remedy  in  equity, 
by  bill  for  a  specific  performance.  Such  breach 
will   not   defeat  a  right   of   action   upon   those   parts 
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of  the  contract  not  dependent  upon  it.  Before 
such  right  of  action  for  a  breach  of  this  cove- 
nant arose  the  stock  list  was  assigned  to  creditors 
of  the  company,  and  hence  such  breach  cannot, 
as  against  such  assignees,  be  set  up  to  defeat  or 
abate  their  legal  right  of  recover}'.  If  the  con- 
struction of  a  depot  had  been  made  a  condition 
precedent  to  the  subscription,  or  to  liability  for 
calls  upon  stock,  then  it  would  dev^olve  upon  plaint- 
iif  to  show  performance  of  such  jirecedent  condi- 
tion :  but,  on  the  other  hand,  if  the  parties  have  not 
chosen  to  make  responsibility  depend  upon  per- 
formance of  this  stipulation,  then,  clearly,  defend- 
ants must  rely  upon  their  independent  remedy  against 
the   company. 

We  agree  with  His  Honor  that  this  proviso  as 
to  a  depot  was  not  a  condition  precedent,  but  a 
mere   independent   stipulation. 

The  capital  of  stock  companies  consists  of  their 
stock  subscriptions.  This  is  the  basis  of  credit, 
and  an  essential  to  organization.  This  is  a  trust 
fund  for  the  .benefit  of  creditors  in  case  of  in- 
solvency. Conditional  subscriptions  to  the  stock 
of  corporations  are  unusual,  and  often  operate  to 
defeat  subscribers  who  become  such  absolutely  and 
upon  the  faith  that  all  the  stock  is  equally  bound 
to  contribute  to  the  hazards  of  the  enterprise.  It 
misleads  creditors,  and  is  the  fruitful  source  of 
litigation  and  disaster.  Tending  to  the  ensnare- 
ment  of  creditors,  and  contrary  to  a  sound  public 
policy,   conditional    subscriptions   to   corporate   shares 
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ought  not  to  be  encouraged.  Their  validity,  how- 
ever, is  too  firmly  fixed  by  a  long  line  of  decisions 
to  be  now  overturned,  yet  the  courts  will  not 
strain,  where  creditors  are  concerned,  to  convert 
independent  covenants  into  conditions  precedent.  If 
a  subscriber  desires  to  make  his  liability  depend 
upon  the  performance  of  some  stipulation  by  the 
corporation,  it  is  very  easy  for  him  to  do  so  in 
express  terms.  In  'the  case  now  under  considera- 
tion, it  is  obvious  that  the  subscribers  did  not 
intend  to  make  the  building  of  a  depot  at  New- 
bern  a  condition  upon  which  their  liability  should 
depend.  They  expressly  provide  that  one-fourth  of 
their  subscription  shall  fall  due  when  the  line  of 
the   road   is   completed   to   the   county   line. 

Now,  this  was  a  condition  precedent,  but  when 
it  wav'i  complied  with  the  subr^cription  became  ab- 
solute, and  one-fourth  payable  at  once,  and  the 
remainder  as  the  work  progressed  through  the 
county,  in  four  installments,  four  months  apart. 
Now,  a  depot  at  Newbern  would  be  folly  without 
a  railroad  in  operation,  and  every  installment  might 
fall  due  by  lapse  of  time  and  continued  work 
^vithin  the  county,  before  a  depot  would  be  of 
any  i)ractical  value.  The  fact  that  the  first  call 
became  payable  when  the  road  reached  the  county 
line,  settles  the  meaning  attached  to  this  stipula- 
tion. The  acts  stipulated  to  be  done  are  to  be 
done  at  difterent  times.  Hence  they  are  inde- 
pendent of  each  other,  and  the  remedy  of  the 
subscriber      for      breacli       of      such      a      stipulation 

St 
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18    in     damageB.       Gohlshorough     v.     Qrr,    8    Wheat., 

217. 

The  defendants  have  pressed  upon  us  the  case 
of  R,  B.  V.  Curtis,  80  X.  Y.,  219,  S.  C.  1  Eng. 
and  Am.  Kailroad  Oases,  as  sustaining  the  conclu- 
sion  of   the   Circuit   Judge. 

This  case  has  been  carefully  examined,  and  we 
are  of  opinion  that  it  in  no  way  supports  the  con- 
tention of  defendants.  The  contract  in  that  case 
was  one  between  subscribers,  whereby  they  agreed 
to  become  subscribers  to  the  stock  of  the  railroad 
company  upon  certain  conditions.  They  did  not, 
as  held  by  the  Court  in  that  case,  become  share- 
holders iv  i^rwsenti,  but  only  pledged  themselves  to 
one  another  to  thereafter  subscribe,  and  upon  con- 
dition that  the  road  should  be  actually  constructed 
by  the  Lake  Shore  Company  through  the  town  of 
Parmer.  The  Court  held  that  the  actual  building 
of  the  road  by  the  Lake  Shor«  Company  was  a 
condition  precedent,  and  that  this  condition  had 
never  been   complied   with. 

The  case  of  N,  ^  N.  W.  R.  R.  Co.  v.  Jones,  2  Cold., 
574,  is  likewise  relied  upon.  It  decides  nothing 
that  is  in  conflict  with  our  view  of  this  case. 
That  case  was  an  action  by  the  company  against 
a  subscriber  who  had  subscribed  upon  the  express 
stipulation  that  his  subscription  should  be  void 
unless  the  road  was  constructed  upon  a  certain 
line.  The  directors  did  locate  the  road  upon  the 
agreed  line,  but  afterwai*ds  abandoned  this  line  and 
constructed    the    road    upon   a  totally   different   line. 
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This  Court  properly  held  that,  by  the  very  terms  of 
the  subBcription,  it  became  void  by  this  action  of 
the   company. 

The  view  we  have  taken  as  to  the  construction 
of  this  contract,  and  the  effect  of  "the  insolvency 
of  the  company  upon  the  stipulation,  as  to  a  depot 
at  Ne^wbern,  is  supported  by  a  number  of  well- 
considered     cases     in     the     courts     of    other     States. 

Berrymam  v.  Trustees  Southern  Railvmy^  14  Bush, 
755;  Winkler  v.  R,  B.,  29  Mo.,  218;  McMillen  v. 
B.  B.,  15  B.  Monroe,  218;  Swortant  v.  B.  i?.,  24 
Mich.,  389;  Miller  v.  B.  B.,  40  Penn.  St.,  237; 
Chamberlain  v.   B,    /?.,   15   Ohio   St.,   225. 

This  brings  us  to  a  consideration  of  the  question 
as  to  whether  a  suit  for  the  last  installment  of 
these  stock  subscriptions  can  be  now  maintained. 
The  subscription  provided  for  the  maturity  of  the 
calls  subsequent  to  the  first  in  the  following  lan- 
guage : 

"  The  remainder  of  the  amount  subscribed  to 
be  paid  in  four  equal  installments  of  four  months 
as  the  loork  on  the  road  progresses  through  the  coun- 
ty.'' The  work  was  progressing  at  the  time  the 
second,  third,  and  fourth  calls  were  made,  and 
there  can  be  no  doubt  but  that  they  were  right- 
fully called,  and  properly  demanded.  But  when 
the  last  installment  was  called  all  work  had  been 
abandoned,  and  has  never  been  since  resumed. 
We  are  of  opinion  that  this  last  installment  has 
never  matured.  The  requirement  that  the  calls 
subsequent    to    the    first    should    be    made   in   equal 
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iiiBtallinonts  "  an  tlie  work  progressed  tlirough  tlie 
connty,"  is  a  condition  precedent  to  the  maturit\' 
of  each  installment;  and  the  ahandonment  of  the 
work  hefore  it  was  finislied,  and  before,  in  point 
of  time,  the  last  call  could  have  been  made  if 
the  work  had  been  carried  on  in  good  faith,  defeats 
the  action  for  this  installment.  No  right  to  call 
for  or  sue  upon  this  installment  exists  by  reason 
of  the  failure  of  the  company  to  show  that  the 
road  was  finished,  or  work  going  on,  within  the 
county  at  the  time  it  was  demanded.  The  objec- 
tion is  made  bv  defendants  that  these  suits  cannot 
be  maintained  because  no  tender  of  stock  certifi- 
cates has  been  made.  This  assignment  of  error  is 
not  tenable.  This  is  not  a  case  of  the  purchase 
of  stock  certificates  as  negotiable  securities.  The 
tender  in  such  a  case  might  be  necessary  to  main- 
tain suit  for  the  price.  But  no  tender  is  neces- 
sary to  maintain  suit  upon  an  ordinary  subscrip- 
tion for  stock.  Morawetz  on  Corporations,  §§  61 
and   148,   (2d    Kd.) 

The  set-oft^"  relied  upon  by  the  defendant,  Fer- 
rell,  in  the  suit  against  him  was  improperly  disal- 
lowed, the  Court  holding  '*  that  there  was  no 
proof  that  defendant  filed  or  relied  upon  said  ac- 
count as  a  set-oft'  in  that  case  until  it  was  barred 
by  the  statute  of  limitations.''  This  suit  was  be- 
gun before  a  Magistrate,  and  no  formal  plea  of 
set-oft'  was  necessary  there,  or  upon  trial  of  ap- 
peal in  C-ircuit  Court.  He  did  in  fact  rely  upon, 
and    i)rove,   that   the   company   was   in    fact  indebted 
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to  him  by  account  for  lumber  used  in  construction 
at  the  time  they  assigned  his  subscription  to  plaint- 
iffs. This  account  was  not  barred  at  time  suit 
was  instituted  against  him  upon  his  subscription, 
and  the  statute  did  not  thereafter  run  against  his 
set-off.     .  William}^   v.   Lehoir^   8   Bax.,   395. 

Upon  this  plea  of  set-off,  the  judgment  in 
favor  of  Ferrell  (though  placed  by  His  Honor 
upon  another  ground)  must  be  affinned.  The 
judgment  .in  favor  of  Hoskins  nmst  also  be  af- 
firmed, as  he  is  alone  sued  upon  the  last  install- 
ment, having  paid  all  the  others.  The  cost  of 
both  these  cases  in  the  Court  below,  and  one-half 
the  costs  of  this  Court,  will  be  paid  by  appellants. 
The  judgments  in  favor  of  Parks  and  Harris  must 
be  reversed,  and  judgment  rendered  here  for  the 
fourth  call,  with  interest  and  costs  in  each  of  the 
cases  against  them  and  one-half  the  costs  of  this 
appeal. 
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Parker   r.   Walker.  ^ 

{Jackson.      May   5th,   1888.) 

Real  Estate  Brokers.     Commissions  allowed. 

A  broker,  who  agrees  for  compensation  **  to  procure  a  purchaser"  for 
lands,  has  earned  his  commissions  when  he  effects  a  valid  written 
contract  for  sale  of  the  lands,  upon  terms  and  with  a  purchaser  ac- 
ceptable to  the  owner.  Neither  the  purchaser's  refusal  to  perform 
his  contract  upon  grounds  not  imputable  to  the  broker's  fault,  nor 
the  voluntary  failure  of  the  vendor  to  compel  him  to  do  so,  will  de- 
feat the  broker's  claim  for  commissions. 

Cases  cited  and  approved :  12  Gray,  491 ;  loi  Mass.,  255  (3  Am.  Rep., 
349) ;  56  N.  Y.,  238;  13  Bush,  358;  53  Ind.,  294  (21  Am.  Rep.,  192) ; 
Royster  v.  McGeveny,  9  Lea,  148. 

(See  Gilchrist  &  Martin  z/.  Clarke,  post^  p.  583.) 


FROM     SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.      L.   II.   Estes,   J.  -» 

John   D.   Martin   for   Parker. 

l^osTON   &    PosTON   for   Walker. 

LuRTON,  J.  This  case  was  heard  upon  an  agreed 
state  of  facts,  from  which  it  appears  that  the 
plaintiff,    a     real    instate    broker,    arjrved  to  jiromre   a 
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purchaser  for  certain  property  at  $12,300,  and  to 
take  $800  for  his  commission  as  compensation.  In 
pursuance  of  this  agreement,  Parker  did  find  a 
number  of  gentlemen  who  agreed  to  take  the 
property  together  at  the  price  the  owner  was  will- 
ing to  take.  A  written  agreement  of  purchase 
was  drawn  up  at  the  suggestion  of  Parker  by  the 
attorney  of  Walker,  and  signed  by  Walker  and 
the   purchasers   so   procured  by   the   broker. 

Twenty  days  were  given  within  which  the  pur- 
chasers should  examine  the  title  and  reject  same 
if  unsatisfactory.  This  agreement  was  a  definite 
agreement  to  consummate  the  sale  if  title  was 
sound,  and  being  signed  by  the  parties,  was  valid 
under  the  statute  of  frauds,  and  enforcible  in 
equity  by  a  bill  for  specific  performance  by  either 
party.  The  purchasers,  within  the  time  allowed  by 
the  contract,  constflted  counsel  as  to  the  title,  and 
being  advised  that  it  was  defective,  declined  to 
carry   out    their    agreement. 

Walker  caused  a  bill  to  be  prepared  \o  enforce 
performance,  and  notified  the  purchasers  that  it 
was  his  purpose  to  compel  performance  of  their 
agreement,  but,  for  reasons  not  stated,  did  not  file 
his  bill,  and  abandoned  his  purpose  to  hold  the 
purchasers  to  their  bargain.  Parker,  under  this 
state  of  facts,  insists  that  he  has  done  all  he  was 
obligated  to  do  by  his  employment,  and  that  he 
is  entitled  to  his  commissions.  Walker,  upon  the 
other  hand,  resists  payment,  upon  the  ground  that 
no    sale    has    been    made,   and    that    the    refusal    of 
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the  purchaners  to  complete  tlie  purchase  has  caused 
the  faihire  of  the  negotiatious,  and  that  he  is  not 
bound  to  compel  a  speciiic  performance,  but  may 
drop  the  matter  as  an  unsuccessful  effort  to  make 
a   sale,   for   which    he   owes   nothing   to   the    broker. 

This  view  of  the  matter  wjis  taken  by  the  Cir- 
cuit Judge  to  whom  the  issues  of  law  and  fact 
w^ere  submitted,  who  rendered  a  judgment  for  the 
defendant. 

The  controversy  turns  upon  the  extent  of  the 
obligation  undertaken  by  one  who  assumes  to  act 
as  a  broker,  and  the  duty  which  he  agrees  to 
perform.  '"A  broker,"  says  Judge  Story,  "is  an 
agent  who  is  employed  to  negotiate  sales  between 
the  parties  for  a  compensation  in  the  form  of  a 
commission.  In  the  proper  exercise  of  his  func- 
tions he  does  not  act  in  his  own  name  but  only 
as   middle-man."      Story   on    Contracts,   §  844. 

In  his  work  on  agency  he  defines  a  broker  as 
"  one  who  makes  a  bargain  for  another,  and  re- 
ceives a  commission  for  so  doing.  Properly  speak- 
ing, a  broker  is  a  mere  negotiator  between  the 
other   parties."      Story's   Agency,   §28. 

In  the  substantial  correctness  of  this  definition 
all  the  authorities  concur.  The  office  he  under- 
takes is  to  bring  the  buyer  and  seller  to  an 
agreement,  or,  as  some  of  the  cases  put  it,  he 
undertakes  to  produce  a  purchaser  willing  and  able 
to  enter  into  an  agreement  of  purchase  upon  the 
terms  of  the  seller.  This  general  obligation  which 
he  assumes  or  undertakes,  may  of   course  be  varied 
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by  coutingeucies  and  broadened  or  narrowed  by 
specific   contract. 

In  the  case  now  under  consideration,  the  very 
terms  of  the  agreement  between  the  owner  of  the 
property  '  and  his  agent  only  required  the  latter  to 
''procure  a  purchaser/'  and  the  particuhir  agree- 
ment conforms  to  the  very  definition  of  a  broker's 
general  contract  and  undertaking.  "To  [U'ocure  a 
purchaser"  of  real  estate,  not  only  implies  that 
the  purchaser  shall  be  one  able  to  comply,  but 
the  further  idea  that  the  seller  and  the  purcliastjr 
must  be  bound  to  each  other  in  a  valid  contract. 
To  this  much  we  agree.  An  oral  agreement  upon 
the  part  of  the  purchaser  would  not  be  a  valid 
agreement;  and  if  he  refused  to  complete  the  sale 
after  such  oral  agreement,  without  fault  upon  the 
part  of  the  seller,  the  obligation  of  the  broker 
would  not  be  fulfilled,  and  he  could  not  recover 
his  commissions.  If,  on  the  other  hand,  the  pur- 
chaser was  not  only  able  but  willing  to  complete 
the  sale,  and  the  vendor  tlien  refuseci  to  sell,  or 
is  unable  to  fulfill  the  terms  upon  his  part,  or 
make  a  good  title,  or  the  trade  falls  through  for 
any  other  default  upon  the  part  of  the  seller,  the 
commissions  are  nevertheless  earned.  Addison  on 
Contracts,  (Morgan's  Ed.,  Vol.  II.,  Sec.  931);  Cooke 
v.  Fiske^  12  Gray,  491;  Toombs  v.  Alexander^  101 
Mass.,  255  (S.  ('.,  3  Am.  Rep.,  349);  Mooney  v. 
Elder,   56 .  jST.   Y.,   238. 

But  if  a  valid  and  enforcible  agreement  be  en- 
tered   into     by    the    purchaser,    and    he    decline    to 
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complete  the  sale  for  insufficient  reasons,  the  seller 
ought  not  to  be  allowed  to  deprive  the  broker  of 
his  commissions  by  his  refusal  to  compel  the  per- 
formance of  a  valid  contract  of  purchase.  The 
broker  in  such  case  has  done  all  he  can  do,  and 
all  he  undertook  to  do.  He  has  produced  a  pur- 
chaser able  to  comply,  or  one  satisfactory  to  the 
seller,  for  he  has  accepted  him  as  a  purchaser  and 
willing  to  purchase;  for  he  has  freely  bound  himself 
by  a  valid  agreement  to  buy  the  property.  The  sub- 
sequent unwillingness  to  carry  out  his  purchase  can- 
not affect  the  validity  of  the  agreement  by  which  he 
has  bound  himself  to  take  the  property.  This  assent 
of  the  contracting  parties,  and  this  valid  agree- 
ment, having  been  brought  about  through  the  in- 
tervention of  the  agent,  completes  his  obligation, 
and  is  all  he  undertook  to  do,  and  just  what  his 
principal  employed  him  to  do.  If  such  a  pur- 
chaser, being  thus  bound,  undertakes  to  avoid  his 
agreement  upon  insufficient  legal  grounds,  the 
vendor  may,  if  he  choose,  compel  a  specific  per- 
formance; but  if  he  elect  to  release  him  rather 
than  to  incur  the  expense,  or  annoyance,  or  delay 
of  a  litigation,  he  ought  not,  in  equity  and  jus- 
tice, make  such  election  at  the  expense  of  his 
broker.  Under  the  particular  engagement  entered 
into  between  the  plaintiff  and  defendant,  and  un- 
der the  general  and  usual  agreement  implied*  from 
the  very  definition  of  the  term  broker^  the  plaint- 
iff in  this  case  has  accomplished  just  what  he  un- 
dertook   to   do,  and  just   whal    the   defendant  agreed 


APRIL  TERM,  1888.  571 

Parker  v.  Walker. 

to  pay  him  for  doing.  No  objection  is  made,  or 
can  be  made  in  this  case,  as  to  the  ability  of 
the  purchasers  procured  by  defendant  to  comply 
with  the  terms  of  the  contract  of  purchase.  Such 
an  objection  should  have  been  made  before  Walker 
accepted  them  as  purchasers,  and  bound  himself 
to   sell   to   them.      BoyMer  v.   Magererty^   9   Lea,   148. 

The  willingness  of  Walker  to  accept  the  pur- 
chasers as  such,  and  his  satisfaction  with  the  trade, 
is  shown  by  an  extract  from  the  agreed  statement 
of  facts:  "After  their  introduction  as  would-be 
purchasers,  they  either  .would  not  or  could  not 
pay  the  $12,300  cash  which  Walker  had  author- 
ized Parker  to  sell  the  property  for,  but  offered 
to  buy  it  upon  the  terlns  specified  in  P^xhibit  A 
(part  cash,  balance  on  time).  *  *  *  Walk- 
er agreed  to  those  terms,  and  thereupon  Parker, 
being  present  at  said  interview,  suggested  that 
said  agreement  be  reduced  to  writing  and  signed 
by  the  parties,  both  buyers  and  sellers,  whereupon 
the  written  contract,  Exhibit  A,  was  drafted  by 
Walker's   lawyer,   and   executed   by   all    the   parties." 

Upon  the  execution  of  this  agreement  of  sale 
nothing  more  remained  that  the  broker  could  do, 
or  that  he  was  bound  to  do.  It  was  for  his  prin- 
cipal to  elect  whether  he  would  hold  the  purchas- 
ers to  their  bargain  or  release  them.  If  he  had 
chosen  to  have  enforced  the  agreement,  it  must  be 
conceded  that  the  broker  could  have  recovered  his 
commissions;  can  it  be,  then,  that  if,  on  the  other 
hand,    his   principal    preferred    to    release    them   that 
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he  can  thereby  defeat  the  broker's  claim  to  his 
reward  ? 

The  question  a*^  to  whether  the  title  of  Walker 
was  or  was  not  good,  is  wholly  immaterial.  If  it 
was  bad,  and  the  gale  defeated  on  that  account, 
the  broker,  by  all  the  authorities,  is  entitled  to 
hiri  commissions,  unless  he  was  apprised  of  the 
defective  title,  and  undertook,  with  sucli  knowl- 
edge, to  find  a  purchilHer.  The  title  does,  how- 
ever, from  the  abstract  in  the  record,  appear  to 
have  been  good,  and  the  objections  of  the  pur- 
chasers  captious. 

The  liability  of  the  seller  to  hife  broker  under 
such  a  state  of  facts  seems  clear,  upon  a  fair  in- 
terpretation of  the  agreement  between  them.  The 
conclusion  which  we  entertain  is  supported  by  con- 
siderations of  equity  and  justice  to  an  energetic 
and  useful  class  of  middle-men.  That  in  some 
cases  a  hardship  will  result  to  would-be  vendors, 
who  may,  in  order  to  avoid  paying  commissions, 
be  forced  to  prosecute  a  suit  to  compel  the  unwill- 
ing purchaser  to  comply  with  his  contract,  is  not  a 
matter  so  serious  as  to  determine  that  the  law  must, 
therefore,  be  otherwise.  If  a  seller  prefers  to  release 
a  purchaser  who  is  morally  and  legally  bound  to 
comply  with  his  bargain,  he  ought  not  to  complain 
if  the  law  holds  that  he  cannot  do  so  at  the  ex- 
pense of  his  broker,  whose  labor  and  ability  have 
brought  about  a  binding  agreement.  The  weight 
of  authority  seems  to  support  the  view  we  have 
taken.       Colomnrs    Err    v.    Mnul,    18    Bush,    358; 
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Toombs  V.  Alexander,  101  Mass.,  255  (S.  C,  3  Am. 
l{ep.,  349);  Loce  v.  Miller,  53  Iiid.,  294  (S.  C,  21 
Am.  Rep.,  192).  This  last  is  a  well-reasoned  case, 
and  the  learned  Judge  refers  to  a  large  number  of 
cases  as  supporting  the  view  here  announced,'  to 
which   we   have   not  had   access. 

The   judgment  •  will    be     reversed,   and    judgment 
rendered   here   for 'three   hundred   dollars    and   costs. 


DISSENTING    OPINION. 

The   following   dissenting   opinion    was  delivered: 

FoLKES,  J.  I  regret  that  I  c«annot  concur  in 
the  opinion  of  the  majority  of  the  Court  in  .the 
disposition   of   this   cause. 

I  have  always  understood  that  to  entitle  a  real 
estate  agent  to  \)\b  commissions  he  must  effect  a 
sale,  or  bring  the  seller  a  party  ready,  willing, 
and  able  to  buy ;  and  when  he  has  done  this, 
and  the  sale  is  defeated  bv  defective  title  of  seller, 
or  by  the  wrongful  refusal  of  seller  to  comply,  or 
some  default  on  his  i)art  which  results  to  defeat 
the   sale,  he   can   recover. 

But  in  the  case  at  l)ar  the  seller  has  a  good 
and  perfect  title,  and  is  ready,  willing,  anxious, 
and  able  to  comply  with  his  contract.  The  sale 
is  defeated  by  the  captious,  not  to  say  frivolous, 
objection  of  the  purchasers  to  the  title.  It  is  in- 
deed  not  denied   that  the  terms  of   the  deed,  which 
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were  seized  upon  as  an  excuse  for  non-performance 
on  the  part  of  the  proposed  purchiusers,  created  an 
estate-tail,  wliich,  under  the  statute,  vested  title  in 
fee   in   Mrs.   Botts. 

Moreover,  there  was  a  decree  of  the  Chancer}' 
Court,  unappealed  from,  years  ago,  construing  this 
to   be   a   good   title   in   fee. 

Again,  the  seller  asked  for  an  extension  of  the 
twenty  days  within  which  purchaser  was  to  ap- 
prove the  title,  promising  to  try  to  obtain  quit- 
claim deeds  from  the  parties  who  it  was  assumed 
might  have  an  interest  in  the  property,  so  as  to 
remove  the  objection  made  to  the  title.  This  was 
declined  by  the  proposed  purchasers.  All  of  which 
shows  that  this  trade  has  fallen  tlirough  for  no 
possible  wrong  or  default  on  the  part  of  the  seller, 
but  by    the   wrongful   act   of    the   proposed   buyer. 

Under  this  state  of  facts  we  are  to  determine 
whether  the  real  estate  broker  is  to  onerate  the 
seller  with  full  commissions  as  for  a  consummated 
sale. 

It  aftbrds  us  but  Httle  light  to  read  the  defini- 
tion of  a  broker  as  given  in  the  books.  We 
might  as  well  undertake  to  determine  the  liability  * 
of  a  banker  in  failing  to  protest  a  note  made 
payable  at  his  office  on  a  day  "fixed,"  where  the 
maker  had  removed  his  residence,  by  looking  to 
the   definition   in   the   books   of   a   banker. 

There  is  no  trouble  in  defining  either  the  one 
or  the  other;  but  definition  does  not  determine  the 
rights  and  duties  under  a  complicated  or  exceptional 
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state  of  facts.  To  determine  what  the  liability  of 
the  parties  is,  we  miist  see  what  their  contract 
was  in  terms;  then  ascertain  the  meaning  and  in- 
tention of  the  parties  at  the  time  the  conti'act 
was  entered  into;  and,  where  incomplete  in  expres- 
sion, we  must  learn  what  equity  and  good  con- 
science requires,  under  the  circumstances,  between 
tlie   parties. 

How  would  definition  help  us,  and  what  would 
be(tonie  of  the  broker  if  his  riglit  to  compensation 
— in  a  case  where  lie  had  called  the  attention  of 
a  purchaser  to  land  in  his  hands  for  sale,  and, 
without  ever  having  brought  him  to  the  seller,  the 
seller  should  seek  the  party,  with  knowledge  that 
the  .broker  was  engaged  in  trying  to  sell  to  him, 
and  then  himself  make  the  sale  <lirect — was  made 
to  depend  on  definition  as  "  one  who  makes  a  bar- 
gain for  another,  and  receives  a  commission  for  so 
doing?" 

He  has  made  no  bargain,  but  is  honestly  trying 
to  do  so,  when  the  owner  makes  the  sale  in  per- 
son  to   the  same   man. 

Under  the  '*  definition"  he  would  be  entitled  to 
no  compensation;  but  in  equity  and  good  con- 
science, and  under  all  the  authorities,  he  is  enti- 
tled to  his  commissions  in  just  such  a  case.  Sms- 
dorf  V.  Sr/wv'dt,  55  X.  Y.,  319;  Earp  v.  Cnmmlngs, 
54  l?a.  State,  394;  Lincoln  v.  MeClntchic,  3t)  Conn., 
13t3;    Roi/sfrr   v.    Magevency^   9    Lea,    148. 

Let  us  apply  this  lesson  to  the  case  at  bar. 
We   find   from    the    agreed    statement    of   facts   that 
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the  broker  souglit  the  owner,  and  informed  him 
that  he  thought  he  could  sell  his  land,  and  would 
do  HO  for  $300  compensation.  The  owner  replied 
that  he  must  have  $12,000  net  for  his  land. 
Thereupon  the  broker  agreed  to  procure  a  pur- 
chaner  at  $12,300,  and  to  take  the  $300  surplus  for 
his   commissions. 

Has  the  broker  done  this  in  fact  and  in  truths 
and  as  contemplated  by  the  parties  to  the  contract? 
Confessedly  not.  He  has  brought  him  parties  who 
agreed^  in  writing  though  it  be,  to  become  pur- 
chasers,  but  who  have  in   fact   not   become   so. 

Is  the  property  sold?  Has  the  owner  tlie 
$12,300,  or  any  part  thereof,  out  of  which  the 
asrent   can    "take"   his   commissions? 

He  was  to  take  his  compensation  out  of  the 
bread  he  was  to  bring  him,  but,  having  brought 
him  a  stone  instead,  the  agent  must  have  bread  for 
his   share   of    the   stone. 

It  is  said  that  he  has  brought  him  a  "valid 
agreement''  of  sale.  This  is  not  what  was  stipu- 
lated for.  He  was  to  bring  him  a  sale — a  pur- 
chaser— not  a  proposed  purchaser,  nor  an  agree- 
ment  of    sale. 

Can  any  one  suppose  that  it  was  contemplated 
by  the  parties  when  the  contract  between  the 
owner  and  the  agent  was  made,  or  when  the  con- 
tract between  the  owner  and  proposed  purchasers 
was  made,  providing  for  twenty  days  within  which 
the  latter  were  to  determine  whether  the  title  was 
satisfactory,   that   it    was   then    the    intention    of   the 
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parties  that  if  tlie  title  should  be  captiously  re- 
fused, so  that  the  owner  would  get  no  purchase- 
money,  that  the  owner  should  not  only  lose  the 
sale,  but  have  to  pay  out  of  his  pocket  the  $300, 
or  that  to  save  himself  from  a  positive  loss  of 
$300,  he  must  incur  a  much  larger  loss  by  filing 
a  bill  or  bills  in  equity  for  a  specific  performance 
of  the  contract  of  sale  against  non-resident  parties, 
or  insolvent  parties?  So  that,  in  <any  event,  he 
will  not  receive  what  he  had  notified  the  broker 
was  his  main  and  most  anxious  care — to  wit,  $12,000 
net. 

But  it  is  said  that  if  he  had  not  been  willing 
to  sell  to  non-residents  he  should  have  refused  to 
sign  the  contract  of  sale.  lie  could  not  have  re- 
fused to  Higri  on  any  such  ground;  if  he  had  de- 
clined to  sign  the  contract,  he  would  have  then 
been  the  cause  of  the  failure  of  sale,  and  would 
have  been  liable  for  the  broker's  commissions  on 
that  ground   alone. 

So  that,  under  well-established  authority,  he  is 
bound  to  sign  contract  of  sale,  or  become  liable 
for  fees  if  his  failure  to  sign  defeats  sale:  and  if 
he  signs  he  is  bound  to  sne^  at  whatever  cost  or 
inconvenience,   or   pay    the   commissions. 

Such  a  holding,  to  my  mind,  is  contrary  to 
equity  and  good  conscience — is  contrary  to  the 
manifest  intention  and  terms  of  the  contract,  and 
virtually  makes  a  contract  for  the  parties  which  it 
is  manifest  the  owner  never  would  have  made  in 
this   case.      Under   sucli    a    rule    the    broker    gathers 
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ligs,    while    the    owner    is    made    to    gather    thistles 
from   the   same   tree. 

But  it  is  said,  with  apparent  plausibility,  that 
if  the  owner  elects  to  abandon  the  contract,  "he 
must  not  make  his  election  at  the  expense  of  the 
])roker/' 

But  in  thus  putting  it,  we  lose  sight  of  the 
fact  that  the  owner  has  not  elected  to  abandon 
his  contract  of  sale  to  the  injury  of  the  broker. 
He  has  not  abandoned  his  contract  at  all.  K  so, 
he  is  liable;  but  he  is,  on  the  contrary,  ready  and 
willing  to  perform  his  contract  of  sale.  He  has 
merely  concluded  not  to  voluntarily  incur  the  ex- 
pense and  trouble  of  a  suit,  never  having  agreed  or 
promised,  directly  or  indirectly,  to  bring  such  suit. 
So,  to  assume  that  he  has  elected  to  abandon  any 
duty  or  contract  obligation  he  was  under,  at  the 
expense  of  the  broker,  is  to  reason  in  a  circle,  or 
to   assume   as   granted   the   very   point   in   issue. 

Such  holding  is  not  only  imposing  an  unex- 
pected hardship  upon  owners  of  real  estate  who 
have  yielded  to  the  importunities  of  brokers  to 
allow  them  to  sell  their  lands,  but  will  react 
upon  the  business  of  the  broker  himself.  A  man 
of  prudence  will  regard  it  unsafe  to  hold  a  con- 
versation with  a  broker,  for  fear  of  incurring 
some  new  and  unexpected  liability.  And  the  result 
would  be  calamitous  in  the  extreme  if  an  owner, 
with  a  good  title,  must  litigate  with  every  party 
whom  a  broker  can  introduce  as  a  purchaser,  where 
the   latter  interposes   some  captious   or  frivolous   ob- 
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jection  to  the  title,   if  one   more   frivolous   than  the 
present    can   be   found. 

But  while  there  are  cases  to  be  found  support- 
ing the  views  of  the  majority,  the  case  at  bar,  by 
reason  of  its  special  features,  does  not  fall  within 
them;  and  if  it  did,  these  cases  from  other  States 
are  not  binding  on  us,  and  are  persuasive,  only 
so  far  as  they  seem  to  be  supported  by  principle; 
and  for  the  reasons  stated  we  do  not  think  they 
should  be   adopted   in   this   State. 

We  are  by  no  mean^  without  authority  for  the 
principles  upon  which  our  conclusions  are  based. 
Thus,  it  has  been  held  that  "the  broker  is  never 
entitled  to  commissions  for  unsuccessful  eflfbrts. 
He  may  devote  his  time  and  labor,  an'd  expend 
his  money  with  ever  so  much  devotion  to  the  in- 
terest of  his  employer,  and  yet,  if  he  fails  with- 
out the  default  of  his  principal,  he  gains  no  right 
to  commissions."  Sihbald  v.  Bethlehem  Ins.  Co.,  83 
N.   Y.,   378.  ^ 

The  broker  must  find  a  purchaser  in  a  situa- 
tion, and  able  and  willing,  to  complete  the  pur- 
chase on  the  terms  agreed  on  before  he  is  enti- 
tled  to   his   commissions. 

He   must  produce    a  person    who   is   capable   and 
willing   to    buy   the    property   on    the    terms    named 
by  the    seller.      This    is    illustrated   by   the    case    of 
^  McGarock   V.    Woodlief,   20   How.,    221. 

In  Louisiana  and  Maryland  it  is  held  that  the 
making  of  the  contract  of  sale  is  not  enough,  but 
the   sale   must   actually   be    made   before    the   broker 
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•may  claim  commiBsions.  De  Sardos  v.  Taney^  13 
La.  An.,  151;  Kimberly  v.  Henderson^  29  Md.,  512; 
see  also  Blankenshij)  v.  ByersoHy  50  Ala.,  426; 
HytuL^^   V.   Miller,   71    Ga.,   608. 

Succcsrtful  sale  must  be  the  criterion  of  broker's 
right  to  commissions,  however  meritorious  his  serv- 
ices, unless  the  want  of  success  is  due  to  the 
owner  of  the  land,  in  failing  to  do  something 
necessary  and  proper  to  the  performance  of  his 
part  of  the  contract  of  sale.  It  is-  no  part  of 
the  oblif/atioH  of  his  contract  of  sale  to  file  a  bill 
for  specific  performance.  It  is  a  privilege,  not  a 
duty  or  an  obligation;  and  if  the  broker  intends 
to  convert  this  privilege  into  an  obligation,  good 
faith  requires  that  the  proposed  seller  should  be 
apprised  thereof.  I  apprehend  no  well-considered 
case  can  be  found  where,  under  a  contract  such 
as  the  one  disHosed  here,  the  owner  is  compelled 
to   pay. 

It  is  not  diflicult  to  conceive  of  a  special  con- 
tract where  the  owner  mav  move  the  broker  to 
find  for  him  or  bring  to  him  a  party  with  whom 
the  owner  may  trade,  that  by  the  terms  or  cir- 
cumstances attending  the  transaction  the  broker 
may  be  well  held  to  have  earned  his  compensa- 
tion when  he  has  brought  the  parties  together. 
Such,   however,    is   not   this   ease. 

Can  we  close  our  eyes  to  every-day  experience 
and  observation,  which  tell  us  that  a  man  may 
be  willing  to  sell  his  property  for  a  specified  price, 
and  yet   not   willing    to   incur    the   expense   and   an- 
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noyance  of  a  suit  for  8})ec*ific  performance  which 
exposes  him  to  all  the  hazards  of  the  proposed 
purchaser  becoming  insolvent,  and  of  the  depreci- 
ation, of  the  market  value  of  the  property  pending 
the  litigation,  when  he  could  avoid  all  this  by 
selling  to  some  one  else  so  as  to  "  net  him "  ac- 
cording to  his  expectations,  and,  in  this  case,  in 
accordance  with   express   terms   of    his   contract? 

It  needs  no  surmise  to  say  that,  in  the  case  at 
bar,  if  the  broker  had  asked  for  a  contract  in 
terms  placing  the  obligation  upon  the  owner  to 
pursue  these  purchasers  with  a  bill  for  specific 
performance,  there  would  have  been  no  contract 
made. 

Of  course  it  is  clearly  competent  for  parties  to 
make  such  a  contract;  but  T  submit  that,  before 
such  a  burthen  is  placed  upon  the  unwary  owner, 
the  energetic,  active,  and  skilled  broker  should  be 
required  to  make  provision  therefor  in  terms  that 
may  convey  to  the  other  party  some  intimation  as 
to  the  nature  of  the  obligation  he  is  assuming 
wh6n  he  consents  to  permit  a  broker  to  under- 
take the   sale   of   his   property. 

That  innumerable  efforts  at  sale  by  brokers, 
which  the  unreasonable  refusal  of  the  proposed 
purchaser  has  defeated,  have  occurred  in  the 
county  from  which  this  case  comes,  and  in  this 
State,  and  that  this  is  the  first  case  of  which  we 
have  any  knowledge  where  the  broker  has  made 
demand  for  compensation,  furnishes  some  evidence 
of    the   fact  that  it  has  never  before  been  supposed 
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that  such  compensation  was  contemplated  by  the 
parties. 

Believing,  as  I  do,  that  tlie  holding  of  the  ma- 
jority is  violative  of  the  contract  as  made  by  the 
parties,  that  it  is  unsupported  by  reason  and 
authority,  and  contrary  to  public  policy,  as  calcu- 
lated to  force  an  imwilling  party  into  litigation,  I 
am  reluctantly  compelled  to  dissent  from  the  opin- 
ion of  my  much  esteemed  brethren  of  the  majority. 

In  my  opinion  the  judgment  of  the  Circuit 
(>ourt   should   be   afBrmed. 

Judge  Snodgrass  also  dissents  from  the  opinion 
of   the   majority. 
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Gilchrist   &   Martin   v.  Clarke. 
{Jackson,      Maj^    5th,    1888.) 

Rkal  Estate  Brokers.     Commissions  disallmved.     Parol  sales. 

A  broker,  who  contracts  to  sell  lands  for  compensation,  is  not  entitled 
to  commissions,  where  he  effects  a  mere  parol  contract  for  sale  of 
lands,  which  is  repudiated  by  the  purchaser  without  any  fault  of  the 
vendor,  before  it  is  reduced  to  writing. 

Case  cited  and  approved:  loi  Mass.,  255. 

Cited  and  distinguished :  Parker  v.  Walker,  anle,  p.  566. 


FROM     SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.      L.   II.   Estes,   J. 

Morgan   &   McFarland   for  Gilchrist   &    Martin. 

Miller  &   Qillham   for   Clarke. 

FoLKES,  J.  This  is  an  action  brought  to  re- 
cover commissions  claimed  to  have  been  earned  by 
the   plaintiffs  as   brokers   or   real   estate   agents. 

The  record  shows  that  the  plaintiffs,  as  such 
brokers,  approached  the  defendant,  and  offered 
their  services   to    sell    a    certain    lot    owned    by  the 
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defendant.  The  defendant  fixed  the  price  at  $2,100, 
and  agreed  to  pay  the  usual  commission  of  five 
per   cent,   to   sell   the   same. 

The  brokers  found  a  party  who  expressed  a 
willingness  to  give  $2,000,  which,  when  communi- 
cated to  the  owner,  tlie  latter  agreed  to  take,  and 
authorized  the  plaintitt's  to  close  the  trade  at  the 
figures   named. 

The  proposed  purchaser  was  then  furnished  by  the 
brokers  with  an  abstract  of  titUs  and  returne<l  shortly 
thereafter  stating  that  his  law^yer  had  reported  title 
doubtful  as  to  ten  feet  of  the  lot,  on  account  of 
an  interlap  occasioned  by  a  deed  held  by  the  ad- 
jacent lot  owner,  which  deed  was  subsequent  to 
the   defendant's   deed. 

The  proposed  purchaser  heard  no  more  about  it, 
and,  after  awhile,  went  to  Europe,  giving  the 
matter  no  further  attention,  and  learned  for  the 
first  time,  when  called  as  a  witness  in  this  case, 
that  the  lot  had  been  since  sold,  but  said  that  he 
was  still  willing  to  take  the  lot  at  the  price  of- 
fered, provided  the  assumed  defect  in  title  was 
cured. 

It  further  appears  that  when  the  brokers  com- 
municated the  action  of  the  proposed  buj^er  to  the 
defendant,  the  latter  said  that  his  title  was  good; 
that  it  had  been  examined  by  his  own  attorney 
and  pronounced  good ;  that  he  had  been  in  actual 
possession  of  the  lot,  including  the  ten  feet  in 
question  under  inclosure,  for  over  twenty  years, 
and    covered    by   the    calls    in    his    deed;     that    his 
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attorney  could  explain  and  make  clear  the  whole 
matter  to  the  attorney  of  proposed  buyer.  The 
attorneys  had  an  interview,  from  which  nothing 
resulted,  and,  hearing  nothing  more  about  the  mat- 
ter for  some  considerable  time,  some  other  broker 
made  sale  of  the  lot  to  a  less  critical  purchaser, 
and  the  defendant  executed  deed,  and  paid  com- 
missions  to   the   broker  actually   eifecting  the   sale. 

Under  these  facts  tlie  Court,  trying  the  case 
without  a  jury,  gave  judgment  for  the  defendant, 
except  as  to  actual  cost  of  abstmct  of  title,  which 
had  been  procured  by  the  i)laintift8,  and  which 
the  defendant  expressed,  at  the  trial,  a  willingness 
to  pay,  so  that  judgment  was  given  the  plaintifts 
for  $82,   the   cost   of   abstract. 

The  plaintifts  have  appealed,  insisting  that  they 
are  entitled  to  recover  SlOO  as  their  commission  on 
the   otter   of    purchase   communicated   by   them. 

Their  contention  is  that  the  sale  has  been  de- 
feated by  a  defective  title  in  the  seller,  and  they 
are  therefore  entitled  to  commissions  as  for  a  per- 
fected sale. 

If  it  were  true  that  such  title  were  defective, 
and  such  defect  prevented  sale,  it  would  follow,  as 
well-settled  law,  that  the  brokers  should  recover. 
But  such  a  case  is  not  made  out  in  this  record. 
Here  there  is  no  defect  of  title  proven.  On  the 
contrary,  the  proof  shows  a  sale  defeated  by  a 
hypercritical  objection  to  a  good  title  made  by  the 
proposed   purchaser.      There  has   been   no  breach   of 


586  JACKSON : 

Gilchrist  &  Martin  7'.  Clarke. 


duty,  nor  of  contract  obligation,  upon  the  part  of 
the  seller,  who  was  ready,  willing,  and  able  to 
make   a  good   title,   and   to   complete   the   sale. 

What  was  there  left  for  the  seller  to  do  wlien 
he  was  apprised  'of  the  declination  by  the  pro- 
posed purchaser  to  accept  the  title?  He  must 
either  submit  to  the  di8ap[K)intinent  in  his  sale 
there  and  then,  or  go  to  the  expense  and  trouble 
of  filing  a  bill  in  equity  against  the  sundry  par- 
ties, or  their  lieirs,  wlio  it  was  erroneously  sup- 
posed had  the  *' shade  of  a  shadow"  of  title  to 
ten  feet  of  tlie  lot,  for  the  purpose  of  removing 
a  so-called  cloud  upon  his  title,  or  he  must  incur 
equal  trouble  and  expense  in  the  effort  to  procure 
quit-claim  deeds  or  releases  from  such  parties  for 
the  ten  feet  in  question,  thereby  inviting  extor- 
tion or  litigation,  and  casting  suspicion  upon  his 
title,  which,  for  over  twenty  years,  had  been  un- 
challenged  by   any   one. 

If  he  were  unwilling  to  do  one  or  more  of 
these  things  in  an  effort  to  put  the  title  in  such 
shape  as  would  meet  the  fanciful  views  of  the 
proposed  purchaser,  must  he  be  made  to  pay  com- 
missions to  the  broker?  If  he  prefers  to  avoid 
litigation,  and  to  prevent  a  slander  upon  his  title 
and  to  retain  his  property  until  he  finds  some  pur- 
chaser  not*so  ''uncertain,  coy,  and  hard  to  please," 
must  he  pay  commissions  to  the  broker  who  has 
failed   to   effectuate   a   sale? 

Such    is    the    insistence    of    counsel;     and    if   the 
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brokers  had  been  sufficiently  enterprising  to  have 
reduced  to  writing  the  contract  of  sale  before  any 
question  of  title  liad  been  made  by  proposed  pur- 
chaser, the  contention  would  be  sustained,  under 
the  authority  of  Parker  v.  Walker^  decided  at  this 
term  by  a  divided  Court  (but  with  which  the 
writer  of  tliis  opinion  could  not  then  nor  now 
concur),  and  this  case  would  then  have  to  be  re- 
versed, and  judgment  given  for  the  full  amount  of 
commissions  as  claimed,  unless  the  defendant  had 
availed  himself  of  another  avenue  of  escape  (no 
less  inviting  than  the  alternatives  above  enumer- 
ated) furnished  him  by  the  writing,  to  wit:  the 
filing   of  a  bill   for   specific   performance. 

But,  inasmuch  as  the  brokers  in  this  case  neglec- 
ted to  have  the  contract  of  sale  reduced  to  writing, 
and  signed  by  the  proposed  buyer,  the  defendant  can- 
not maintain  a  bill  against  him  for  specific  per- 
formance, so  as  to  compel  him  to  accept  the  good 
title  held  by  the  proposed  seller.  The  seller  is, 
therefore,  not  required  to  go  to  any  expense  in 
the  effort  to  remove  clouds  for  a  proposed  pur- 
chaser, where  the  former  would  be  powerless  to 
compel  a  performance  by  the  latter,  after  the  re- 
moval of  the  difficulty,  real  or  imaginary,  by  rea- 
son of  the  failure  of  the  broker  to  secure  for  him 
a  written   contract    of   sale. 

The  plaintiffs  having  failed  or  neglected  to  bind 
the  purchaser  by  a  contract  which  the  defendant 
could     enforce    under    the     statute    of    frauds,    they 
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are  not  entitled  to  recover  compensation  as  brokers 
for  the  parol  contract  of  sale  made  by  them,  where 
the  proposed  purchaser  refused  to  accept  a  good 
title,  which  the  defendant  was  ready,  willing,  and 
able  to  make.  See  Toombs  v.  Alexander^  101  Mass., 
255. 

The  fact  that  the  Circuit  Judge  placed  his  judg- 
ment in  favor  of  defendant  upon  other  grounds  is 
immaterial.  He  has  reached  a  right  conclusion, 
and  the  judgment   will   be  affirmed   with   costs. 
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Biggs  &   Moore  v.   Pipbr  &  Son. 
{Jackson,      May    5th,   1888.) 

1.  Landlord  and  Tenant.     Liability  of  purchaser  of  crop  to  assignee  of 

rent  note.     Act  of  iSjg^  Ch.  7^,  construed. 

A  purchaser,  from  the  tenant,  of  a  crop  which  is  subject  to  the  lien  for 
rents,  is  liable  to  the  assignee  of  the  rent  note  for  any  amount  due 
thereon,  not  exceeding  the  value  of  the  crop  so  purchased. 

Cited:  Acts  1879,  Ch.  72;  Code,  ^4283  (M.  &  V.). 

Cases  cited  and  approved:  Richardson  v.  Blakemore,  11  Lea,  290;  Da- 
vis V.  Wilson,  antey  p.  519. 

2.  Evidence.     Parol,  admissible  to  sfunu  true  date  of  note. 

Parol  evidence  is  admissible  to  show  the  true  date  of  a  misdated  note. 


FROM     SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.      L.   11.   Estes,   J. 

Piper  &  Son  sued  Biggs  &  Moore  before  a  Jus- 
tice of  the  Peace  on  the  25th  of  January,  1887. 
Upon  appeal  to  the  Circuit  Court  the  case  was 
decided  in  favor  of  plaintifts.  Defendants  appealed 
to  this   Court. 

The  plaintiffs  are  assignees  of  a  note  given  by 
a  tenant  to  his  landlord  for  rent  of  lands.  The 
defendants   are   purchasers,   from   the   tenant,   of   the 
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crop  while  it  was  still  subject  to  the  landlord's 
lien  for  this  rent  note.  The  plaintifts  seek  to 
recover  of  defendants  the  amount  of  the  unpaid 
rents,  not  exceeding  the  value  of  the  crop  so  pur- 
chased. 

The  rent  note  bore  date  25th  February,  1885, 
and  was  due  "on  or  before  the  first  day  of  No- 
vember  next.''  It  was  proved,  by  parol,  over  de- 
fendants' objection,  that  the  true  date  of  the  note 
was  25th  February,  1886,  and  that  it  was  misdated 
bv   mistake. 

Albert   Suggs  for   Biggs   &   Moore. 

B.  M.  EsTES  and  Morgan  &  McFarland  for 
Piper   &   Son. 

FoLKES,  J.  This  case  presents  for  our  consid- 
eration the  question  whether  t\\Q  transferee  of  a 
note  given  by  a  tenant  to  his  landlord  for  rent  of 
land  can  maintain  an  action  against  the  purchaser 
of  the  crop  for  the  value  of  so  much  of  the  crop 
purchased  from  the  tenant  as  does  not  exceed  the 
value  of  the  rent  due,  the  purchase  being  made 
within   three   months   of   maturitv   of    rent. 

In  the  argument  of  counsel  much  stress  is  placed 
upon  our  statutes  giving  lien  on  crops  for  rents 
due,  whether  evidenced  by  note,  account,  or  other- 
wise, and  it  is  contended  that  this  lien  does  not 
pass   Jo   the   assignee   of   the   note   or  account. 

The   view   we   have   taken   of    the   case    does    not 
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render  it  necessary  for  us  to  determine  whether  the 
statutory  landlord's  lien  passes  by  assignment  of  the 
claim  for  rent  to  a  third  party  or  not.  The  right 
of  the  plaintiflF  below  to  maintain  this  action  is 
given  by  the  Act  of  1879,  Ch.  72,  carried  into 
the  M.  &  V.  Code  at  §4283,  which  is  as  follows: 
"And  the  person  entitled  to  the  rent  may  recover 
froni  the  purchaser  of  the  crop,  or  any  part  of 
it,  the  value  of  the  property,  so  that  it  does  not 
exceed   the   amount  of   the   rent,   and   damages." 

It  is  manifest  that  the  lien  of  the  landlord,  as 
given  in  §  4280,  to  continue  for  three  months  after 
debt  becomes  due,  and  until  the  termination  of 
any  suit  commenced  within  that  time  for  such 
rent,  as  enacted  in  §  4281,  to  be  enforced  by  at- 
tachment, or  by  judgment  at  law  against  the  ten- 
ant, as  provided  in  §4282,  "is  a  thing  apart" 
from  the  remedy  by  suit  against  the  party  who 
purchases  a  crop  from  a  tenant  who  has  riot  paid 
his   rent. 

Thus,  in  Richardmn  v.  Blakemore,  11  Lea,  290, 
it  has  been  held  that,  under  §  4283,  a  suit  by  the 
landlord  may  be  maintained  against  a  purchaser  of 
the  crop,  or  any  part  thereof,  from  the  tenant  be- 
fore any  recovery  of  judgment  against  the  tenant, 
or  before  the  rent  is  due.  And  again,  at  the 
present  term,  in  the  case  of  Daris  v.  Wilson^  we 
have  held  that  under  this  section  of  the  Code  the 
landlord  might  sue  the  purchaser  of  the  crop  for 
the  value  of  the  property  after  the  expiration  of 
three  months    from    the    maturity    of   the    debt    for 
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rent,  where  the  sale  was  made  within  the  three 
raontlis;  from  which  it  is  clear  that  the  right  of 
action  against  the  purchaser  is  not  dependent  upon 
the  lien,  but  is  an  independent  and  substantive 
cause  of  action,  given  by  statute,  against  the  pur- 
chaser of  crops  from  a  tenant  who  has  not  paid 
his   rent. 

The  inquiry  rcniaius,  To  wlioni  is  this  remedy 
given?  Is  it  confined  to  the  landlord  alone,  or  is 
it  possessed  by  the  assignee  of  the  landlord  ?  The 
answer  need  not  be  sought  in  any  refinements  of 
construction  nor  astuteness  of  reasoning.  It  is 
settled  by  the  plain,  unambiguous,  and  comprehen- 
sive language  of  the  statute  itself,  as  already- 
above  quoted.  "  The  person  entitled  to  the  rent,"" 
may  recover,  etc.,  says  the  statute.  If  it  had 
been  the  purpose  of  the  Legislature  to  furnish 
this  extraordinary  remedy  to  the  landlord  alone,  it 
would  hav«  been  very  easy  to  have  limited  it  in 
proper  terms. 

It  is  said  that  the  remedy  thus  extended  is 
likely  to  result  often  in  hardship  to  innocent 
purchasers,  since  the  Act  of  1879,  dispensing  with 
notice  of  unpaid  rent,  as  was  required  under  the 
Act  of  1857-58,  Ch.  52,  S3,  where  this  remedy 
against  purchaser   was   first   given. 

With  the  hardship,  or  wisdom  of  the  act,  we 
are  not  concerned;  our  duty  is  to  expound  it,  and 
declai^e   the   expressed    intention   of   the    Legislature. 

There  was  no  error  in  the  action  of  the  Cir- 
cuit   Court    in    holding    that     the    assignee    of   the 
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rent    note    could    maintain    his    action    against    the 

party   purchasing  the   crop  from    the   tenant,   within 

three  months  after  maturity  of  the  rent,  for  the  value 

of  the  crops  so  purchased  to  the  extent  of  the  unpaid 

rent,      Nor  was   it   error  to    permit    parol    proof   of 

the  true   date   of   the  rent   note,   which   was   offered 

as    evidence    of   unpaid    rent.      2   Wharton    on   Ev., 

§§920-923,  976,  977. 

Let  the  judgment   be   affirmed,   with    costs. 
39 
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Glenn  &  Sons  v.   Southern   Express  Co. 
{Jackson.      May  5th,    1888.) 

1.  Common  Carriers.     Express  companiis.     Notice  of  loss. 

A  stipulation  that  an  express  company  shall  not  be  liable  for  money 
lost  by  its  default,  unless  claim  therefor  is  made  in  writing,  at  its 
office,  within  thirty  days  after  its  delivery  to  the  company,  is  reason- 
able and  valid. 

(See  S.  C,  i6  Lea,  472.) 

2.  Same.     Same.     Same.      Krcuse  for  failure  to  make  claim  in  time. 

But  where  the  failure  to  make  the  claim  as  required  by  such  stipula- 
tion occurs  without  fault  or  negligence  of  the  parties  entitled  to  the 
money,  then  such  failure  will  be  excused,  and  will  not  prevent  a 
recovery  for  the  loss. 


FROM    SHELBY. 


Appeal    in    error   from   Circuit    Court    of   Shelby 
County.      L.   H.   Estbs,   J. 


Suit  by  GleuD  &  Sous  to  recover  of  the  South- 
ern Express  Company  a  sum  of  money  alleged  to 
have  been  extracted  from  an  express  package  sent 
by  T.  11.  Bell,  of  Rutherford,  Tenn.,  to  plaintiffs, 
at  Cincinnati,  Ohio.  The  package,  when  delivered 
to  defendant,  was  supposed  to  contain  |856.70,  but, 
when     received     by     plaintiffs,     it     contained     only 


APRIL  TERM,  1888.  595 

■^^■^^■^^^■^■^^^^— ^^^^^^  ^    ■    ■  ■■  ■■■■■■  ■  ■     I  ■  '■      ' — ^ '  — ^^^^     MB     ■  H     -    -     —  ■ 

Glenn  &  Sons  v.  Southern  Express  Co. 

$656.70.  The  receipt  given  by  defepdant  for  this 
package  contained  this  stipulation :  that  the  com- 
pany should  not  be  liable  for  any  loss  of  its  con- 
tents unless  the  claim  therefor  should  be  made  in 
writing,  at  its  oflSce,  within  thirty  days  from  date 
of  the  receipt.  No  claim  was  actually  made  for 
six   or  seven   months. 

Plaintifts  recovered  judgment,  which  was  reversed 
on  appeal  to  this  Court  for  error  of  law,  by  an 
opinion  reported  in  16  Lea,  472,  and  the  case  re- 
manded. 

On  the  second  trial  judgment  went  in  favor  of 
defendant.      Plaintifts   appealed. 

On  this  trial  plaintifts  oftered  evidence  tending 
to  show  that  their  failure  to  make  claim  at  de- 
fendant's office,  in  writing,  within  thirty  days,  was 
without  fault  or  negligence   on  their   part. 

PosTON   &   PosTON   for   Glenn   &   Sons. 

GiLLHAM   &  Miller  for  Express   Company. 

Turkey,  C.  J.  In  the  receipt  of  the  company 
for  the  money  package  is  the  clause,  "  In  no 
event  is  this  company  to  be  liable  for  a  greater 
sum  than  the  above  mentioned;  nor  shall  it  be 
liable  for  any  such  loss  unless  the  claim  therefor 
shall  be  made  in  writing  at  this  office  within  thir- 
ty days  from  this  date,"  etc.  The  shipment  was 
to  have  been  made  from  Rutherford,  Tennessee,  to 
the    plaintifts   in    Cincinnati,    and    could    have    been 
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made   and  heard   from   in   a  very  short  time,   there- 
fore  the   stipulation   is   a    reasonable  one,   ^nd,   with 
nothing   explaining    a    non-compliance    with    its    re- 
quirements,  should     be     enforced.      If,     however,     a 
sufficient  legal  excuse   be   shown    for  the    failure    of 
a   strict    compliance — if,   for    example,    the    plaintiffs 
had   shown   that,   without   fault    or    blame    on    their 
part,   they   did   not   discover   that    the    amount    sued 
for  and   claimed   to   have    been    extracted    from    the 
package   had   been  inclosed  therein  and  delivered  to 
the   company,   and   there   was    no   material   fact  con- 
nected  with   the   delivery  to,  them  of  the   remainder 
of    remittance    calculated    to^  give    them  '  notice,    or 
put   them   on   inquiry,   and   that  within   a  reasonable 
time   after  the  discovery  of   the  shortage  the   notice 
I  provided   for   was   given — this   would,    in    legal    cou- 
\  templation,   be   a   compliance   with   the   stipulation. 
The   Court   charged   the    jury:    "Plaintiffs   should 
have   at   once,   and    within   thirty  days   from   date   of 
shipment,    notified     the     express     company     of     the 
shortage;   and   if  plaintiffs   failed   to   do   so   this  was 
such    negligence,     should    you     find    by    the    receipt 
and     contract     of     shipment    in     this   instance    it    is 
provided   that   the    express    company   should    not   be 
liable   for    loss    of     the    money   intrusted    to    it    for 
transportation     to     the     plaintiffs     unless    the     claim 
therefor    should    be    made    in    writing  at     the    office 
of    shipment    within    thirty   days    from   date  of    such 
receipt.         *         *        *         *         The    Court     charges 
you   that   was   a   reasonable   condition,   and  you   will 
find   for  the   defendants." 
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This  is  error.  The  plaintifts  had  introduced 
evidence  tending  to  excuse  them  for  their  delay 
in  making  claim  of  the  company  for  the  shortage ; 
also  that  claim  was  made  as  soon  after  discovery 
afi  was  reasonably  possible,  and  that  the  delay  of 
discovery  was  not  chargeable  to  their  neglect  or' 
fault.  The  charge  of  the  Court  means  that  the 
stipulation  is  imperative  and  limited  to  its  lett-er. 
This  construction,  of  course,  withdrew  from  the 
jury  the  proof  alluded  to  heretofore,  and  upon 
which  the  plaintifts  had  the  right  to  have  the  jury 
pass   under   a   proper   charge. 

EeverseAand  remandcl 

4^ 
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I    Spi508 

'Miaa  Mallory   y.   IIanaur  Oil  Works. 


{Jackson.      May   8th,    1888.) 

1.  Partnership.      What  is.     Agreement  bttiveen  corporations. 

An  agreement  between  corporations  engaged  in  manufacture  of  cotton- 
seed oily  to  select  a  committee  composed  of  representatives  from 
each  corporation,  and  to  turn  over  to  this  committee  the  properties 
and  machinery  of  each  company,  to  be  managed  and  operated  for  a 
specified  term,  by  the  committee,  for  the  common  benefit — the  profits 
and  losses  to  be  shared  in  agreed  proportions — is  not  a  mere  **  traffic 
arrangement,"  but  a  contract  of  partnership. 

2.  Corporations.     Poivers.     Ultra  vires.     Contract  of  partnership. 

Such  partnership  contract  is  not  within  the  express  or  implied  powers 
of  corporations  organized  under  the  Incorporation  Act  of  1875,  ^^• 
142,  but  is  uitra  7'irt's  and  void  so  far  as  it  is  unexecuted,  even  if 
authorized  by  both  share-holders  and  directors.  Corporations  may 
perform  only  atUhorized,  not  unforbidden^  acts. 

Cited:  Acts  1875,  Ch.  142'. 

(Code,  ^^  1691  <r/.  seq.  (M.  &  V.). 

Cases  cited  and  approved :  Elevator  Co.  v.  Railroad,  85  Tenn.,  703 ; 
101  U.  S.,  71  ;   10  Gray,  582  (71  Am.  Dec,  681). 

Question  reserved.  Is  such  combination  void  as  tending  to  create  a  mo- 
nopoly ? 

3.  Same.      Ultra  vires.     Contract  of  partnership.      IVhen  unexecuted. 

When  the  contract  of  partnership  is  for  three  years — two  of  which  have 
expired — it  is  unexecu/cd  ^ha  to  the  remaining  year,  in  the  sense  that  it 
mciy  be  repudiated  as  ultra  znres^  and  property  delivered  to  the  com- 
mittee for  use  of  the  partnership  recovered  at  once  by  the  corpora- 
lions. 

Case  cited  and  approved:   101  U.  S.,  86. 

4.  Same.      Void  contract  of  partnership.     Relations   of  parties.      Tenancy. 

Xotice. 

Such  void  contract  of  partnership,  when  partly  performed,  does  not 
create  between  the  corporations  and  the  committee  a  tenancy  from 
year  to  year,  for  the  termination  of  which  notice  is  required. 
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5.  Forcible  Entry  and  Detainer.     Noiice  not  required, 

"Service  of  the  warrant"  is  the  only  "notice  to  quit"  that  is  neces- 
sary in  forcible  entry  and  detainer. 

Code  cited:  ^4082  (M.  &V.);  §3351  (T.  &S.). 


FROM    SHELBY. 


Appeal  in  ^  error  from  Circuit  Court  of  Shelby 
County.      L.   H.   Estbs,  J. 

Metcalf   &   Walker  for  Mallory. 

L.  E.  Wright  and  L.  &  E.  Lehman  for  Hanaur 
Oil   Works. 

LuRToN,  J.  This  is  an  action  of  unlawful  de- 
tainer,  brought  by  the  Hanaur  Oil  Works,  a  cor- 
poration created  under  the  General  Incorporation 
Act  of  1875,  and  engaged  in  the  manufacture  of 
cotton   seed   oil   at   Memphis,   Tenn. 

The  facts  which  raise  the  question  to  be  deter- 
mined are  these:  In  July,  1884,  a  contract  was 
entered  into  by  and  between  four  corporations  en- 
gaged in  manufacturing  cotton  seed  oil  at  Mem- 
phis for  the  formation  of  what  is  designated  in 
the  agreement  as  a  "combination  syndicate"  and 
"partnership."  The  contracting  mills  agreed  to  se- 
lect a  committee,  composed  of  representatives  from 
each    corporation,   and   to   turn   over  to  this  commit- 
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tee  the  properties  and  machinery  of  each  mill,  to 
be  managed  and  operated  by  this  committee, 
through  officers,  agents,  and  employes  selected  by 
them,  for  the  common  benefit,  the  profits  and 
losses  of  such  operations  to  be  shared  in  propor- 
tions agreed  upon.  This  arrangement  was  to  last 
one  year,  but,*  with  consent  of  all,  might  be  re- 
newed for  two  additional  years,  and,  as  appears, 
was  at  end  of  first  year  renewed  for  two  other 
years,   terminating  August   Ist,   1887. 

The  facts  clearly  establish  that  the  possession 
of  the  several  mills  was  turned  over  to  this  ex- 
ecutive committee,  and  they  were  operated  by 
these  managers  thenceforward  under  the  name  of 
the  "Independent  Cotton  Seed  Association."  There 
was  a  provision  in  the  contract  by  which  other 
mills  were  to  be  admitted  by  consent,  and  a  fi^fth 
corporation  was  in  fact  subsequently  admitted.  The 
Hanaur  Oil  Works  was  one  of  these  contracting  cor- 
porations, the  contract  being  authorized  by  both 
share-holders  and  directors.  In  July,  1886,  the 
business  of  the  second  year  having  been  about 
concluded,  the  board  of  directors  of  the  Hanaur 
Oil  Works  passed  a  resolution  declaring  this  con- 
tract void,  as  being  an  agreement  ultra  vireSj  and 
their  president  was  instructed  to  take  possession  of 
their  mill.  There  is  some  proof  tending  to  show 
that,  upon  demand  of  the  president  of  the  de- 
fendant in  error,  the  general  superintendent  of  the 
"Independent  Cotton  Seed  Association"  surrendered 
possession   of   the   Hanaur    mill   to   him,  and  agreed 
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to  hold  for  him,  and  that  he  afterward  repudiated 
this  agreement  by  surrendering  possession  to  Mr. 
Mallory,  one  of  the  executive  committee,  who 
thereupon  locked  up  the  mill,  and  gave  instructions 
to  a  watchman  in  the  employ  of  the  committee 
not   to   admit   the   Hanaur   officers. 

In  the  view  we  take  of  the  case  it  is  not  ma- 
terial to  determine  the  legal  effect  of  the  evidence 
upon  this  question,  as  to  what  passed  between  Mr. 
Camp,  the  superintendent,  and  Mr.  Cochran,  the 
I)resident.  The  fact  is,  that  at  the  time  the  writ 
of  unlawful  detainer  was  sued  out  the  mill  of 
the  Hanaur  company  was  in  the  exclusive  posses- 
sion of  the  officers  of  the  "  Independent  Cotton  Seed 
Association, "  and  the  officers  of  the  Hanaur  company 
were  excluded  therefrom.  There  was  a  judgment 
in  favor  of  the  Hanaur  Oil  Works,  and  from  this 
jin    appeal   has   been   prosecuted. 

The  argument  here  has  largely  turned  upon  the 
correctness  of  the  charge  of  the  Circuit  Judge, 
who  distinctly  instructed  the  jury  that  the  contract 
between  the  Hanaur  company  and  the  other  four 
corporations  was  a  contract  for  a  partnership  be- 
tween corporations,  and  that  under  the  charter  of 
the  Hanaur  Oil  Works  it  had  no  power  to  make 
such  a  contract,  and  that  it  was  therefore  void, 
and  that  it  had  a  right  to  recover  possession  of 
its  property,  it  being  withheld  solely  under  and  by 
virtue   of  an   agreement   ultra    vires. 

\  partnership,  says  Judge  Story,  "is  usually  de- 
fined   to    be   a  voluntary   contract    between    two    or 
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more  competent  persons  to  place  their  money,  ef- 
fects, labor,  and  skill,  or  some  or  all  of  them,  in 
lawful  commerce  or  business,  with  the  understand- 
ing  that  there  shall  be  a  communion  of  the  profits 
thereof  between   them."  « 

Pothier  says  that  "  a  partnership  is  a  contract 
whereby  two  or  more  persons  put,  or  contract  to 
put,  something  in  common  to  make  a  lawful  profit 
in  common,  and  reciprocally  engage  with  each 
other  to  render  an  account  thereof."  Story  Part., 
Sec.   2. 

A  careful  examination  of  this  agreement  dis- 
closes every  material  element  to  a  contract  of  part- 
nership. The  absolute  ownership  of  the  corporate 
property,  the  mill's  machinery,  etc.,  is  not  conveyed 
to  the  partnership,  nor  is  this  necessary.  The  bene- 
ficial use  of  all  such  property  is  surrendered  to 
the  common  purpose.  The  provisions  for  the  com- 
plete possession,  control,  and  use  of  the  properties 
of  the  several  corporations  by  the  partnership  or 
syndicate  is  perfect.  Nothing  is  left  to  the  sev- 
eral corporations  but  the  right  to  receive  a  share 
of  the  profits  and  participate  in  the  management 
and  control  of  the  consolidated  interests  as  one  of 
the  new  association.  The  contract  is,  both  tech- 
nically and  in  its  essential  character,  a  partnership 
in  so  far  as  it  is  possiVile  for  corporations  to  form 
such   an.  association. 

It  is,  however,  argued  by  the  learned  counsel 
for  appellants  that  if  it  be  a  partnership  that  it 
does   not    therefore    follow    that    it     is     ultra    vires; 
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that  such  a  contract,  not  being  prohibited  by  law 
or  the  charter  of  the  defendant  in  error,  or 
against  public  policy,  is  not  void,  even  if  in  excess 
of  power  expressly  conferred;  that  the  business 
proposed  by  the  contract,  being  within  the  pur- 
poses of  the  charter,  is  therefore  within  the  im- 
plied powers  of  the  corporation,  and  not  ultra  vires. 
In  other  words,  "that  the  question  is  not  whether 
the  corporation  had,  by  virtue  of  the  act  of  in- 
corporation, authority  to  make  the  contract,  but 
whether  they  are  by  those  statutes  forbidden  to  do 
it."  In  this  doctrine  we  do  not  concur.  There 
is,  however,  respectable  authority  for  the  position. 
A  corporation,  being  an  artificial  creation,  is  the 
very  thing  it  is  made  by  the  statute  which  brings 
it  into  being,  and  nothing  more.  The  extent  of  its 
powers  are  those  enumerated  in  it«  charter,  or  im- 
plied by  fair  and  natural  construction  of  powers 
expressly   conferred. 

The  charter  is  the  measure  of  its  powers,  and 
the  enumeration  thereof  implies  the  exclusion  of 
all  others.  We  are  not  to  look  to  the  charter  to 
see  whether  the  thing  done  be  prohibited,  but 
whether  there  is  authority  to  do  it.  These  prin- 
ciples we  understand  to  have  the  support  of  the 
great  weight  of  authority  in  this  country,  and  to 
have  the  sanction  of  the  Supreme  Court  of  the 
United  States.  Thomas  v.  Railroad  Compauy^  101 
U.   S.,  71. 

This  view  of  the  la'w  has  been  the  one  enter- 
tained   by   this    Court,    and    clearly    and    distinctly 
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enforced  in  an  opinion  by  the  present  Chief  Jus- 
tice in  the  case  of  Elevator  Company  v.  Mem- 
phift  ^  (Jharleafon  Railroad  Company^  1  Pick., 
703.  The  power  to  enter  into  a  partnership  is 
not  expresBly  or  inipliedly  conferred  hy  our  Act  of 
1875,  under  which  the  Ilanaur  Oil  Works  is  in- 
corporated. Xeithcr  is  such  authority  within  the 
implied  powers  of  corporations.  A  partnership  and 
a  corporation  are  incongruous.  Such  a  contract  is 
wholly  inconsistent  with  tlie  scope  and  tenor  of 
the  powers  ex[>ressly  conferred  and  the  duties  ex- 
pressly enjoined  upon  a  corporation,  wliether  it  be 
a  strictly  business  and  private  corporation  or  one 
owing  duties  to  tl)e  public,  sucli  as  a  common 
carrier.  In  a  partnership  each  member  binds  the 
firm  when  acting  within  the  scope  of  the  business. 
A  corporation  must  act  tliro^igh  its  directors  or 
authorized  agents,  and  no  individual  member  can, 
as   such    member,   bind   the   corporation. 

Now,  if  a  corporation  be  a  member  of  a  part- 
nership, it  may  be  bound  by  any  other  member 
of  the  association,  and  in  so  doing  he  would  act 
not  as  an  officer  or  agent  of  the  corporation,  and 
by  virtue  of  authority  received  from  it,  but  as  a 
principal  in  an  association  in  which  all  are  equal, 
and  each  capable  of  binding  the  society  by  his 
acts.  The  whole  policy  of  the  law  creating  and 
regulating  corporations,  looks  to  the  exclusive 
management  of  the  aftairs  of  each  corporation  by 
the  officers  provided  for  or  authorized  by  its  char- 
ter.     This   management   must    be    separate    and    ex- 
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elusive,  and  any  arrangement  by  which  the  control 
of  the  affiairs  of  the  corporation  should  be  taken' 
from  its  stockliolders  and  the  authorized  officers 
and  agents  of  the  corporation,  would  be  hostile  to 
the  policy  of  our  general  incorporation  act8.  The 
decided  weight  of  authority  is  that  a  corporation 
has  not  the  power  to  enter  a  partnership,  either 
with  other  corporations  or  with  individuals.  Says 
Mr.  Morawetz:  "It  seems  clear  that  corporations 
are  not  impliedly  authorized  to  enter  into  partner- 
ship with  other  corporations  or  individuals.  The  ex- 
istence of  a  partnership  not  only  would  interfere 
with  the  management  of  the  corporation  by  its 
regularly  appointed  officers,  but  would  impair  the 
authority  of  the  share-holders  themselves,  and  in- 
volve the  company  in  new  responsibilities  through 
agents  over  whom  it  had  no  control."  1  Morawetz 
on  Corporations,  §  421 ;  Whittenton  Mills  v.  Upton,  10 
Gray,  582  (S.  C,  71  Am.  Dec,  681);  Angel  & 
Ames   on   Corporations,   §  272. 

It  is  unnecessary  to  consider  tliis  contract  as 
constituting  a  mere  traffic  arrangement ;  for  the 
conclusion  already  announced  that  it  was  an  eftbrt 
to  form  a  partnership,  determines  that  in  its  scope 
and  ettect  it  sought  to  accomplish  nnich  more 
than  would  be  understood  by  the  phrase  "  traffic 
arrangement.'' 

The  next  assignment  is  that  this  contra<^t,  if 
ultra  nlres  at  all,  was  so  only  as  to  the  p^wer  of 
the  officers,  and  not  as  to  the  power  of  the  cor- 
[)oration;     that    the   thing   to    be   done,   being   with- 
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in  the  purposes  and  scope  of  the  franchises  of 
the  corporation,  and  tlie  contract  being  ratified  by 
the  share-holders,  became  valid  and  binding.  There 
may  be  acts  ultra  vires  as  to  the  officers,  and  yet 
not  so  as  to  share-holders.  But  the  contract  here 
entered  into  we  have  already  held  to  be  beyond 
the  power  of  the  corporation,  and  such  an  act 
cannot  be  made  valid  by  the  assent  of  every  stock- 
holder. 

It  is  next  argued  that  if  the  contract  be  ultra 
vires ^  that  it  is  an  executed  contract,  and  that  the 
courts  will  not  in  such  case  interfere.  This  con- 
tract had  yet  a  little  over  one  year  to  run.  The 
possession  of  the  Ilanaur  mills  had  been  obtained 
under  it,  and  was  withheld  under  a  claim  of 
right  by  reason  of  the  supposed  validity  of  the 
partnership. 

As  to  the  unexpired  time,  during  which  the 
defendants  in  error  might  be  deprived  of  the  use 
of  their  property,  and  subjected  to  the  hazards  of 
another  years'  operations,  it  was  not  an  executed 
contract.  The  possession  obtained  under  this  con- 
tract was  illegal,  and  it  was  the  duty  of  the 
officers  of  the  Ilanaur  company  to  renounce  the 
arrangement  and  recover  possession.  There  are 
cases  where  an  invalid  contract,  being  fully  exe- 
cuted, the  courts  will  not  entertain  a  suit  to  re- 
cover money  or  property  transferred  under  such  agree- 
ment, c^,  if  they  do  interfere,  will  do  so  only  upon 
equitable  terms.  But  the  defense  here  made  would 
result,    if    successful,    in    enforcing    the    performance 
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of  the  unexecuted  part  of  a  void  contract.  It  is 
not  a  case  of  contract  fully  executed.  The  part 
remaining  to  be  executed  is  a  material  part,  and 
is  beyond  the  power  of  defendant  in  error  to 
make  or  sanction.  Having  entered  into  it,  it  was 
its  duty  to  rescind  or  abandon  it.  In  a  case 
where  a  lease  had  been  made  by  a  railway  com- 
pany for  a  term  of  twenty  years  of  its  road  and 
franchises,  and  which,  after  a  lapse  of  five  years,  it 
rescinded,  and  was  thereupon  sued  for  damages 
under  a  clause  in  the  lease  which  authorized  re- 
scission, and  provided  for  compensation  for  unex- 
pired term,  the  Supreme  Court  of  the  United 
States  said:  "It  is  not  a  case  of  a  -contract  fully 
executed.  The  very  nature  of  the  suit  is  to  re- 
cover damages  for  non-performance.  As  to  this,  it 
is  not  an  executed  contract;  not  only  so,  but  it 
is  a  contract  forbidden  by  •  public  policy,  and  be- 
yond the  power  of  defendant  to  make.  Having 
entered  into  the  agreement,  it  was  the  duty  of  the 
company  to  rescind  or  abandon  it  at  the  earliest 
moment.  This  duty  was  independent  of  the  clause 
which  gave  .  them  the  right  to  do  it.  Though 
they  delayed  its  peformance  several  years,  it  was 
nevertheless  a  rightful  act  when  done.  Can  this 
performance  of  a  legal  duty,  a  duty  both  to  stock- 
holders and  to  the  public,  give  to  plaintiffs  a 
right  of  action  ?  Can  they  found  such  a  right  on 
an  agreement  void  for  want  of  corporate  authority 
and  forbidden  by  the  policy  of  the  law  ?  To 
hold    that    they    can    is,    in    our    opinion,    to    hold 
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that  any  act  performed  in  executing  a  void  con- 
tract makes  all  its  parts  valid,  and  that  the  more 
that  is  done  under  a  contract  forbidden  by  law, 
the  stronger  is  the  claim  to  its  enforcement  by 
the  courts."  Thomas  v.  Railroad  Company^  101  U. 
S.,   86. 

That  the  defendant  in  error  has  submitted  to  a 
void  contract,  by  which  it  has  been  deprived  of 
the  use  of  its  property  for  two  years,  furnishes  no 
sound  reason  why  it  shall  submit  for  three  years. 
To  hold  that  it  did,  would  be  to  apply  the  doctrine 
of  part  performance  in  a  way  to  perfect  and  le- 
galize illegal  contracts  which  were  partly  performed. 

We  have  not  deemed  it  necessary  to  consider 
the  question  of  the  legality  of  such  a  combination 
of  corporations  as  one  tending  to  create  a  monop- 
oly, for  the  ground  upon  which  we  place  the  case 
needs  no  additional  prop.  The  question  of  the 
validity  of  such  an  arrangement  is  a  very  grave 
one,   but   need   not  now   be  considered. 

The  suggestion  that  if  this  contract  was  void, 
yet  nevertheless  it  operated  to  convert  the  man- 
agers of  the  combination  into  tenants-  from  year  to 
year,  and  that  such  tenancy  could  only  be  termi- 
nated  at  end  of  a  year  and  upon  six  months'  no- 
tice, is  ndt  tenable.  The  relation  of  landlord  and 
tenant  never  existed  under  the  contract,  if  it  be 
considered  as  valid,  and  could  not  spring  from  its 
illegality.  The  Hanaur  mill  company  had  a  right 
to  repudiate  the  arrangement  at  any  time,  and  it 
was    the    duty    of    plaintiffs    in    error    to    have    at 


APRIL   TERM,  1888.  609 


Mallory  v.  Oil  Works. 


once  surrendered  possession.  The  service  of  a 
writ  in  a  suit  of  unlawful  detainer  was  the  only 
notice  they  could  legally  demand.  When  the 
action  of  unlawful  detainer  will  lie  under  our 
statutes,  no  other  notice  than  the  suing  out  of  a 
writ   is   necessary.      Code    (M.   &   V.),   §  4082. 

The  result  is,  that  we  hold  that  there  was  no 
error  in  the  charge  of  the  Circuit  Judge,  or  his 
refusal  to  charge,  and  the  judgment  must  be  af- 
firmed,  with  costs. 

Associate  Justice  Folkes,  having  been  of  coun- 
sel,  did   not   sit  in   this   case. 

40 
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FoQARTY   w   Stack. 
{Jackson.      May    17tli,   1888.) 

Deed.      Construction.     Effect  of  repugnant  clauses.     Pcnoer  of  disposition. 

Husband  conveyed  land  to  wife  "and  her  heirs  in  fee-simple  forever." 
The  habendum  clause  of  the  deed  limited  it  to  her  separate  use, 
**with  power  to  sell,  and  by  deed  made  and  executed  jointly  with 
her  husband,  convey  the  land,  and  vest  the  proceed*  in  other  prop- 
erty, to  be  held  "  as  the  property  therein  conveyed.  It  also  provided 
that,  if  the  husband  survived,  the  land  should  revert  to  him  in  fee- 
simple.     The  husband  survived. 

Held: 

1.  That  the  clause  in  the  habendum  providing  for  reversion  of  the 
land  to  the  husband,  though  repugnant  to  the  fee-simple  estate  previ- 
ously granted  to  the  wife,  controls,  as  being  in  accord  with  the  inten- 
tion of  the  grantor.  Intention,  as  gathered  from  the  entir^  instru- 
ment, without  reference  to  its  formal  divisions,  governs. 

Code  cited  :  §?  2812-2820  (M.  &  V.)  ;  §g  2006-2013  (T.  &  S.). 

Cases  cited  and  approved:  Beecher  7-.  Hicks,  7  Lea,  212;  Hanks  ?•. 
Folsom,  II  Lea,  560. 

2.  That  a  restricted,  not  an  absolute,  power  of  disposition  is  given 
to  the  wife. 

Cases  cited  and  approved:  Deadrick  v.  Armour,  10  Hum.,  596;  Mc- 
Gavock  V.  Pugsley,  12  Heis.,  689. 

Cited  and  distinguished :  Pooley  v.  Webb.,  3  Cold.,  599. 


FROM     SHELBY. 


Appeal   from   Chancery  Court  of    Shelby  County. 
R.  J.   Morgan,   Sp.   Ch. 

W.   G.   Wbathbrford  for  Fogarty. 
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Metcalf  &  Walker  and  Gantt  &  Patterson  for 
Stack. 

FoLKES,  J.  The  only  question  in  this  case  is  as 
to  the  proper  construction  of  a  deed  made  by  De- 
fendant Ed.   Stack    to   his   wife   Margaret. 

The  language  of  the  deed  is  as  follows — so 
much  of  it  as  is  necessary  to  be  quoted:  "Hath 
given,  granted,  bargained,  sold,  and  conveyed,  and 
by  these  presents  doth  give,  bargain,  grant,  soil, 
and  convey  unto  the  party  of  the  second  part  and 
her  heirs,  in  fee-simple  forever,  a  certain  lot,"  etc., 
describing  it. 

"To  have  and  to  hold  said  lot  of  land  for  the 
sole  and  separate  use  and  benefit  of  the  said  sec- 
ond party,  free  from  the  debts,  liabilities,  and  con- 
trol of  her  •present  or  any  future  husband,  with 
power  to  sell,  and,  by  deed  made  and  executed 
jointly  with  her  husband,  convey  the  said  lot  of 
land,  an4  vest  the  proceeds  in  other  property,  to 
be  held  for  the  same  sole  and  separate  use  as  the 
property  herein  conveyed.  Should  said  second 
party  die  in  the  life-time  of  said  first  party,  then 
said  lot   of  land  is   to  revert  to   him  in   fee-simple. 

"  To  have  and  to  hold  the  above-described  land 
and  premises,  together  with  all  and  singular  the 
rights  and  privileges,  buildings,  improvements,  and 
appurtenances  of,  in,  or  to  the  same  belonging  or 
in  anywise  appertaining,  unto  the  party  of  the 
second  part   and   her  heirs   forever." 

The   wnfe  died  without   issue   and  without  having 
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disposed  of  the  property,  leaving  the  husband  sur- 
viving. 

Nieces  and  nephews  of  the  wife,  as  her  heirs 
at  law,  now  file  this  bill  to  recover  the  property 
from   the   husband. 

It  is  insisted  for  the  complainants  that  the  lan- 
guage "her  heirs  in  fee-simple  forever"  cannot  be 
controlled  by  the  reservation  or  provision  for  the 
property  to  revert  to  the  grantor  contained  in  the 
first  habendum  (there  being,  as  is  noticed,  two  ha- 
beridurns),  a  provision  in  the  habendum  repugnant 
to   the   estate   before   granted   being   void. 

We  may  concede  all  that  is  contended  for  as 
to  this  rule  of  construction  at  common  law,  and 
it  is  a  sufficient  answer  thereto  to  say  that  the 
rules  of  the  common  law,  which  looked  at  the 
granting  clause  and  the  habendum,  and  tenendum  as 
separate  and  independent  portions  of  the  deed, 
each  with  its  particular  function  and  office,  have 
long  since  become  obsolete  in  this  coiyitry,  and 
certainly   in   this   State. 

The    true    rule    is    to   look   to   the   whole    instru- 

* 

ment,  without  reference  to  formal  divisions,  in 
order  to  ascertain  the  intention  of  th-e  parties,  and 
not  to  permit  antique  technicalities  to  override 
such   intention. 

This  is  so  not  only  by  legislation  but  by  adju- 
dication. Code  (M.  &  v.),  §§2812-2820;  3  Wash. 
Real  Prop.,  p.  438,  §  61 ;  Beecher  v.  HickSj  7  Lea, 
212;  Hanks  v.  Folsom,  11  Lea,  560.  In  both  of 
which    cases    Judge   Cooper    has    presented    the    ad- 
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judged  cases  with  his  usual  fullness  of  research,  so 
that  further  discussion  would  seem  worse  than 
needless. 

While  the  rule  is  that  wliere  an  estate  is  given 
in  fee  or  for  hfe^  with  an  unrestricted  power  of 
disposition,  a  limitation  over  is  void,  still,  even 
under  this  rule,  it  is  manifest  that  Mrs.  Stack  did 
not  take  an  absolute  estate  of  inheritance.  She 
had  only  a  qualified  power  of  sale,  to  be  exercised 
only  during  her  husband's  life,  and  with  his  eon- 
sent,  expressed  by  joining  in  the  deed,  and  limited 
as  to  purpose  also,  being  for  re-investment  only. 
Deaderick  v.  ArynouTy  10  Hum.,  596;  ]HcGavock  v. 
Pugsley,  12   Heis.,   689. 

It  is  clear  that  the  husband  is  entitled  to  the 
property  upon  the  death  of  the  wife.  Such  is 
manifestly  the  intention  of  the  parties,  and  we 
can  reach  such  intention  without  contravening  any 
rules   of   law. 

The  wife  had  not  an  absolute  but  only  a  con- 
ditional fee,  liable  to»  be  defeated  by  her  death  be- 
fore  her   husband,  with   the   property    undisposed   of. 

There  is  nothing  in  Pooley  v.  Webb^  3  Cold., 
599,   contrary   to   the   conclusions   here   reached. 

Let  the   decree   of   the   Chancellor  be   affirmed. 


614  JACKSON 


State  ?'.  Butler. 


9piOU 

4pi478|  State,   for   use  of  Memphis,  r.   Butler. 

{Jackson.      May   17th,   1888.) 

1.  Corporations.     Existence  and  transfer  of  franchises.     Issuance  of  stock 

certificates. 

The  rights,  franchise^,  and  exemptions  granted  to  a  corporation  by  its 
charter  may  exist,  and  be  validly  transferred,  without  issuance  or 
transfer  of  stock  certificates,  where  there  is  other  satisfactory  proof 
of  subscription  and  payment  of  stock,  and  of  organization  of  the 
corporation,  and  of  a  bofia  fide  transfer,  not  merely  of  the  paper 
charter,  but  of  the  stock,  franchises,  and  exemptions  of  the  corpo- 
ration. 

Case  cited  and  approved:  105  U.  S.,  217. 

2.  Same.     Same.     Legisiatiz'e  recognition. 

Repeated  recognitions  of  the  existence  of  a  corporation  by  legislative 
acts  passed  prior  to  Constitution  of  1870,  operate,  perhaps,  as  a 
waiver  of,  and  preclude  inquiry  into,  defects  and  irregularities  affect- 
ing its  creation  and  organization. 

Aliter^  it  would  seem,  since  Constitution  of  1870,  Art.  XI.,  Sec.  8. 

Cases  cited  and  approved:  4  Pet.,  480;  70  N.  Y.,  338;  31  Barb.,  258; 
66  Mo.,  228;  3  Tenn.  Ch.,  396. 

3.  Same.     Dissolution.     Insolvemy  and  Assignment. 

A  corporation  is  not  dissolved,  nor  its  franchises,  etc.,  forfeited,  by  its 
insolvency  and  assignment  of  its  assets  for  the  benefit  of  its  credit- 
ors, where  the  State  brings  no  proceeding  to  have  the  charter  for- 
feited, and  there  is  no  surrender  thereof  by  act  of  the  share-holders. 

Cases  cited  and  approved :  ID  Gray,  245 ;  7  Johns.  Ch.,  217. 

4.  Same.      No  po7ver  to  absorb  each  other.     Purchase  by  share -holders. 

An  insurance  company  cannot,  either  directly  or  indirectly,  absorb  a 
bank,  so  as  to  draw  unto  itself  the  rights,  franchises,  and  exemptions 
contained  in  the  bank  charter;  but  there  is  no  legal  objection  to  the 
purchase  of  the  stock,  franchises,  etc.,  of  the  bank  by  share-holders 
in  the  insurance  company.  Of  this  latter  character  is  the  transaction 
in  this  case. 

Case  cited  and  aj)proved  :  31  N.  J.  Ecj.,  475. 

5.  Same.     Exemption  from  taxation.      Contract.      Constitutional  La^v. 

That  an  exemption  from  taxation  granted  to  a  corporation  by  act  passed 
prior  to  Constitution  of  1870,  and  then  accepted  and  acted  upon  by 
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the  corporators,  is  a  contract  binding  upon  the  State,  which  cannot 
be  impaired  by  subsequent  legislative  acts  or  constitutional  provis- 
ions, is  too  well  settled  to  be  now  open  to  debate. 

Case  cited  and  approved  :  /n  re  Union  &  Planters'  Bank,  13  Lea,  407. 

(But  see  now  Constitution,  1870,  Art.  XI.,  Sec.  8.) 

6.  Same.     Same,     Extent  of  exemption.     Case  in  judgment. 

A  bank  charter  providing  that  the  bank  '*  shall  pay  annually  one-half 
of  one  per  cent,  on  each  share  of  its  capital  stock,  which  shall  be  in 
lieu  of  all  other  taxes,"  exempts  from  taxation  all  realty  owned  and 
used  by  the  bank  exclusively  for  banking  purposes. 

Cases  cited  and  approved:  Bank  v.  McGowan,  6  Lea,  703  (S.  C,  104 
U.  S.,  496) ;  De  Soto  Bank  v.  Memphis,  6  Bax.,  415. 

7.  Taxation.     Assessment.     Banks. 

Since  the  Act  of  1873,  Ch.  118,  an  assessment  of  taxes  upon  the  capital 
stock  of  a  bank  is  void.  The  assessment  must,  under-  this  act,  be 
made  against  the  share-holders. 

Cited:  Acts  1873,  Ch.  118;  Code,  i^  646  (M.  &  V.)  ;  J  541*:  (T.  &  S.). 

8.  Same.     Parties  to  suit  to  reco7vr  taxes  of  corporation. 

In  a  suit  against  a  corporation  for  taxes,  to  which  the  share-holders  are 
not  parties,  no  judgment  can  be  rendered  against  the  latter. 

9.  Constitutional  Law.     Special  legislation.     Act,  since  1S70,  changing 

name  of  a  corporation. 

An  act  which  merely  changes  the  name  of  a  pre-existing  corporation,  is 
not  obnoxious  to  Art.  XL,  Sec.  8,  of  Constitution  of  1870,  provid- 
ing that  '*  no  corporation  shall  be  created  or  its  powers  increased 
or  diminished  by  special  laws." 

Cited:  Constitution  (1870),  Art.  XL,  Sec.  8. 

Cases  cited  and  approved:  97  U.  S.,  146;   107  U.  S.,  174. 


FROM     SHELBY. 


Appeal   from   Chancery  Court   of    Shen)y  County, 
JosiAH  Patterson,   Sp.   Ch. 

Smith   &  Collier  for  Complainant. 
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Taylor  &  Carroll,  T.  B.  Turlby,  and  Morgan 
k  McFarland   for   Respondent. 

FoLKES,  J.  This  is  a  bill  filed  by  the  Receiver 
and  Back-tax  Collector  of  the  late  city  of  Mem- 
phis for  the  benefit  of  the  creditors  of  said  city, 
under  the  acts  of  the  Legislature  repealing  the 
charter  of  the  city,  and  providing  for  the  collec- 
tion of  back  taxes,  and  application  of  the  proceeds 
thereof  to   the   payment   of  the   debts   of/  said   city. 

The  object  of  the  bill  is  to  collect  from  the 
Bank  of  Commerce  taxes  claimed  to  be  due  the 
city  for  the  years  1873,  1875,  1876,  1877,  and  1878 
upon  the  bank  building  and  lot  upon  which  it  is 
situated,  and  upon  the  capital  stock  of  said  bank, 
which  capital  is  said  to  be  $200,000.  The  amount 
charged   as  due   is   placed   at  about  $35,000. 

The  bill  sets  out  the  legislation  under  which 
the  Bank  of  Commerce  is  said  to  claim  to  do 
business,  and  under  which  it  asserts  an  exemption 
from   taxation   other  than   as   therein  provided. 

This   legislation,   briefly   stated,   is   as   follows: 

Act  passed  February  29th,  1856:  Benjamin 
(Chandler  and  his  associates  were  created  a  bodv- 
politic  and  corporate,  under  the  name  of  the  Chat- 
tanooga Savings  Institution,  with  all  the  usual 
powers  of  a  corporatipn,  authorized  to  engage  in 
the  banking  business  at  the  city  of  Chattanooga, 
with  all  the  rights  and  privileges  incident  to  bank- 
ing, except  that  it  was  prohibited  from  issuing 
notes   or   other   circulating   media. 
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Section  2  provided  that  "the  capital  stock  of 
said  company  shall  be  divided  into  shares  of  fifty 
dollars  each;  and  when  two  hundred  shares  shall 
have  been  subscribed,  and  the  sum  of  one  dollar 
per  share  paid  thereon,  the  stockholders  may  meet 
and  elect  five   directors,   who   shall   serve,"   etc. 

Section  3.  Among  other  things,  that  said  com- 
pany "shall  pay  to  the  State  an  annual  tax  of 
one-half  of  one  per  cent,  on  each  share  of  cap- 
ital stock,  which  shall  be  in  lieu  of  all  other 
taxes.*' 

By  an  act  passed  November  15th,  1859,  the 
Chattanooga  Savings  Institution  was  authorized  to 
remove   it  situs   to   Memphis. 

And  on  February  12th,  1866,  the  Legislature 
authorized  the  name  of  said  institution  to  be 
changed   to   "The   Savings   Bank   of   Memphis." 

And  by  Act  of  March  12th,  1873,  the  name 
was   again   changed   to   "Bank   of    Commerce." 

The  bill  charged  that  there  had  never  been  any 
organization  of  said  bank ;  that  the  charter  had 
been  sold  by  the  first  incorporators  to  one  Rich- 
mond, who,  without  organization,  did  business  at 
Memphis  for  awhile,  and  then  one  Wicks*  did  the 
same  until  January,  1873,  when  he  sold  the  char- 
ter to  the  Merchants'  Insurance  Company,  of  Mem- 
phis, the  stockholders  of  which  formed  the  pres- 
ent organization  of  the  Bank  of  Commerce;  that 
in  consequence  of  such  sales  of  the  charter  the  said 
Bank  of  Commerce  acquired  none  of  the  rights 
and    privileges    conferred    by  said    original    act,   and 


618  JACKSON : 

State  T>.  Buller. 


CKpecially  that  it  did  not  acquire  the  exemption 
from  taxation  as  claimed;  that,  even  if  it  be  able 
to  make  out  corporate  succession  and  existence,  it 
ds  not  entitled  to  any  exemption  on  its  stock,  by 
reason  of  the  fact  that  there  was  no  stock  in  ex- 
istence until  after  1870,  and  under  the  Constitu- 
tion of  that  year  there  can  be  no  exemption  from 
taxation   upon   the   stock   issued   since   that   time. 

It  is  also  claimed  in  said  bill  that  while  there 
is  no  valid  issue  of  stock  in  said  bank  for  want 
of  corporate  existence,  there  is  a  liability  for  taxes 
on  the  amount  of  capital  wrongfully  employed  by 
it  in  its  business,  just  as  there  would  be  against 
private  individuals  who  were  engaged  in  banking 
under   an    assumed   cori)orate   name. 

Other  allegations  of  the  bill,  where  necessary, 
will  be  stated  in  the  further  consideration  of  the 
cause. 

There  was  a  demurrer  interposed  by  the  bank, 
which  was  sustained  by  the  Chancellor  and  over- 
ruled by  this  Court  at  a  former  term,  the  points 
then  adjudged  being  that,  while  the  forfeiture 
of  a  charter  of  incorporation  can  only  be  hiid 
by  direct  proceedings  on  behalf  of  the  State  for 
that  purpose,  third  parties,  dealing  with  the  cor- 
poration, may  inquire  into  its  powers  and  obli- 
gations; and  that  the  transfer  of  a  mere  charter, 
containing  a  stipulation  for  exemption  from  general 
taxation,  does  not  confer  the  franchise  upon  the  trans- 
feree; and  that  while  a  State,  by  its  Legislature, 
may    change    the    name    of   a    corporation,    and    to 
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this  extent  recognize  its  then  existence  as  a  cor- 
poration, it  does  not  thereby  assure  to  it  any 
other  or  different  ffanchises  than  those  which  it  is 
at  the  time   of   such   recognition   entitled  to. 

See  the  opinion  then  rendered  herein,  as  re- 
ported  in   15   Lea,   p.   104. 

There  being  no  special  rulings  upon  the  sundry 
grounds  of  denaurrer  other  than  is  involved  in  the 
above  statement  of  the  points  adjudged,  there  is 
nothing  else  concluded,  and  the  case  went  back 
for  answer  with  all  other  questions  open.  Battle 
v.    Street,   1    I^ickle,   291. 

The  answer  denies  all  the  charges  of  the  bill 
upon  which  a  liability  for  taxes  is  predicated,  ex- 
cept for  so  much  of  its  bank  building  as  is  not 
used  for  banking  purposes,  tax  upon  which  it 
claims  to  have  paid;  pleads  estoppel  and  res  arfja- 
(licata,  as  to  corporate  succession,  organization,  and 
exemption,  setting  out  specifically  the  several  cases 
in  this  and  in  the  Supreme  Court  of  tlie  United 
States  upon  which  said  pleas  are  predicated;  chiims 
that  as  a  matter  of  fact  there  has  been  corporate 
organization,  and  regular  corporate  succession  from 
the  original  incorporators  down  to  the  present  time; 
sets  up  the  Act  of  1873,  which  provides  that 
capital  stock  in  a  bank  shall  not  be  assessed  against 
the  bank,  but  against  each  stockholder  ior  the 
shares  held  by  each,  even  if  it  be  that  the  capital 
•  stock  in  this  bank  can  be  taxed  at  more  than 
one-half  of   one   per  cent. 

Upon  the  coming   in   of   the  answer,  much  proof 
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was  taken,  inainly  on  the  question  of  organization 
and   issuance   of    stock   and   corporate   succession. 

Upon  the  hearing  the  bill  .was  dismissed,  the 
complainant  lias  appealed,  and  the  whole  case  is 
before   us. 

It  will  be  noticed  from  tlio  above  meager  sum- 
mary of  the  case  that  many  questions  are  presented 
for  consideration,  all  of  which  have  been  pressed 
and  combated  with  great  vigor  and  ability  by 
learned   counsel. 

We  will  now  examine  such  of  these  questions 
as   are,   in   our   opinion,   controlling. 

In  the  first  place,  it  may  not  be  out  of  the 
way  to  say  that,  whatever  may  be  our  opinion  of 
the  power  of  the  Legislature  in  the  granting  of 
a  charter  of  incorporation  providing  for  the  ex- 
emption from  taxation  of  the  property  of  such 
corporation,  so  as  to  tie  the  hands  of  succeeding 
Legislatures  from  imposing  an  equal  share  of  the 
burthens  of  maintaining  the  government  upon  such 
corporation  as  the  exigencies  of  the  State  may  re- 
quire, if  the  (question  were  before  us  for  the  first 
time,  it  is  now  too  well  settled  by  repeated  decis- 
ions that  such  provisions  create  a  contract  (the 
acceptance  of  which  by  the  corporators,  who  invest 
their  money  upon  the  faith  thereof,  furnishing  a 
valid  consideration),  the  obligation  of  which  cannot 
be  impaired,  for  us  to  attempt  to  disturb  or  'review 
them   here. 

So  that,  if  we  find  there  has  been  an  organization 
of   this    corporation,   chartered    in    1856,    that    there 
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has  been  succeesion  of  corporators,  with  authorized 
change  of  name,  the  right  of  the  present  organi- 
zation to  the  exemption  from  all  other  taxes  upon 
its  capital  stock  and  property  necessary  to  the 
conduct  of  its  business  upon  paying  one-half  of 
one  per  cent,  upon  its  capital  stock,  nothing  else 
appearing,  may  be  considered  as  not  open  to  de- 
bate.     In  re  Union'  and  Planters'  Banky  13  Lea,  407. 

On  the  subject  of  organization  and  succession, 
as  already  stated,  there  is  much,  proof,  and  there 
is  no  little  confusion  and  some  contradiction,  but 
in  our  opinion  the  weight  of  the  proof  establishes 
the  fact  of  organization,  under  the  original  charter; 
for  the  transfer  to  W.  B.  Richmond  and  his  asso- 
ciates was  made  by  the  president  and  directors, 
who  could  not  have  been  elected  as*  such,  under 
the  charter,  until  there  had  been  two  hundred 
shares  subscribed,  and  the  sum  of  one  dollar  per 
share  paid  thereon. 

Much  stress  is  laid  on  the  fact  that  it  is  not 
shown  that  certificates  of  stock  were  issued  and 
transferred.  While  this  is  a  circumstance  that  may 
be  looked  to  in  arriving  at  the  good  faith  of  the 
parties,  and  in  determining  the  true  nature  of  the 
transaction  as  to  whether  it  were  a  transfer  of 
stock  so  as  to  carry  succession  to  the  purchasers, 
or  a  mere  sale  of  the  charter^  it  is  by  no  means 
conclusive. 

The  issuance  of  certificates  of  stock  is  non- 
essential, either  to  the  validity  of  the  original  or- 
ganization    or    to    the     transfer     of    same     to     pur- 
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chasers.  The  subscription  to  and  payment  for  stock 
is  all  that  is  necessary.  Natiottal  Bank  v.  Wat- 
sontoini  Bank,  105  U.  S.,  217;  Cook  on  Stocks 
and  Stockholders,   Sec.   10,   and   cases   there   cited. 

The  fact  that  the  witness,  B.  Richmond,  who, 
speaking  from  his  diary,  says  that  he  "got  the 
charter  of  the  affair,"  at  this  late  day  referring  to 
a  transaction  had  over  a  quarter  of  a  century 
ago,  cannot  be  taken  as  evidence  that  he  got 
nothing  else.  The  fact  that  he  got  the  charter 
was  emphasized  because  it  was  the  thing  of  value 
sought,  but  does  not  show  that  he  did  not  obtain 
the  subscribed  stock  upon  which  the  organization 
was  predicated.  He  says  the  transfer  was  signed 
by  the  president,  and  that  while  it  had  done  no 
business  it  had  organized;  getting  all  the  stock, 
of    course   he    orot   the   charter. 

After  this  purchase,  and  the  act  authorizing  its 
removal  to  Memphis,  there  is  no  doubt,  from  the 
proof,  but  that  the  organization  was  kept  up,  and 
stock  subscribed  in  the  new  company,  and  stock 
books  kept,  and  certificates  of  stock  made  out  and 
signed;  whether  issued  or  not  does  not  appear, 
but  this   is   immaterial. 

This  organization  was  maintained,  and  banking 
business  carried  on,  until  the  occupation  of  the 
city  of  Memphis  by  the  Federal  military  forces, 
when  its  officers  and  owners  removed,  with  its 
assets.  South,  following  the  fortunes  of  'the  Con- 
federate  government. 

After  the    war,   we  find  B.  Richmond  the  owner 
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of  one-fourth  interest  in  the  institution,  as  the 
legatee  under  his  brother's  will,  and  J.  W.  Crocker 
the  owner  of  another  one-fourth,  both  of  which 
were  transferred  for  value  to  M/  J.  Wicks,  who 
seems  then  to  have  held  the  remaining  interest, 
and  continued  the  business.  The  name  of  the  insti- 
tution being  changed  under  the  Act  of  1866,  the 
proof,  beyond  question,  shows  a  regular  banking 
business  conducted  by  Wicks  and  his  associates 
from  that  time  to  the  failure  of  the  bank  in  Oc- 
tober, 1872,  when  an  assignment  of  all  of  its 
assets  was  made   for  the   benefit   of   its   creditors. 

There  is  some  contradiction  as  to  the  amount 
of  the  stock  in  this  last  organization,  one  witness 
putting  it  at  $100,000,  of  which  Wicks  is  said  to 
have  owned  $60,000,  and  the  remaining  $40,000  is 
said  to  have  been  held  by  New  York  parties, 
while  on  the  other  hand  the  stock  is  sometimes 
spoken  of  as  $30,000,  and  sometimes  as  $60,000. 
Be  the  true  amount  what  it  may,  there  is  no 
doubt  but  what  there  were  stock  subscriptions,  and 
a  regular  organization  by  election  of  directors  and 
officers,  and  regular  banking  business  conducted 
until   October,   1872. 

How  this  stock  is  thus  made  to  fluctuate, 
whether  from  want  of  recollection  of  the  facts  on 
the  part  of  the  witnesses,  or  because  of  the  im- 
proper conduct  of  the  parties  owning  it,  in  the 
effort  to  accomplish  some  private  purpose,  is  alike 
immaterial  to  the  question  of  corporate  existence, 
whatever  may  have    been    the    rights    of   the    indi- 
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viduals  as  stockholders  or  creditors,  as  affected  by 
said  changes.  It  is  certainly  not  sufficient  to  es- 
tablish the  contention  that  there  were  no  stock 
subscriptions  and  organization  in  the  face  of  the 
direct  proof  of  Tate  and  McClure;  and  it  only 
serves  to  show  that  there  were  no  stock  certificates 
issued,  the  stock  being  held  almost  entirely  by 
Wicks,  who  seems  to  have  presented  to  his  friends 
enough   stock   to   qualify   them   as   directors. 

The  bank,  after  its  failure,  paid  all  of  its  debts, 
either  out  of  the  assets  assigned  to  Parker  for 
that  purpose,  or  with  the  assistance  of  Wicks  from 
his  private   means. 

But  it  is  said  that,  if  under  the  proof,  and  the 
presumptions  Courts  may  indulge,  where  a  corpora- 
tion  is  found  in  the  exercise  of  its  corporate  fran- 
chises, in  favor  of  its  due  organization,  after  a 
lapse  of  time,  and  where  there  have  been  legisla- 
tive recognitions  of  its  existence,  there  is  at  least 
one  link  in  the  chain  of  defendant's  title  which 
is  fatally  defective,  to  wit:  the  transfer  from  Wicks 
and  others,  made  in  January,  1873,  to  the  parties 
who  reorganized  the  bank  and  are  now  conducting 
the  same  under  the  name  given  it  by  the  Act  of 
March   12th,   1873. 

Let  us  see  what  are  the  facts.  The  written 
transfer  shows  that  on  January  31st,  1878,  W.  J. 
Wicks,  W.  C.  McClure,  Samuel  Tate,  W.  B.  Green- 
law, and  W.  R.  Cunningham,  describing  themselves 
as  owners  and  holders  of  the  six  hundred  shares 
of  the    present    capital    stock    of    the   Savings    Bank 
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of  Memphis,  for  value  received,  sell,  assign,  and 
transfer  to  E.  McDavitt  and  others,  as  trustees  for 
the  stockholders  of  the  Merchants'  Insurance  Com- 
pany, the  said  six  hundred  shares  of  the  present 
capital  stock  of  said  Savings  Bank  of  Memphis, 
together  with  all  the  franchises,  rights,  and  privi- 
leges of   said   Savings   Bank. 

Said  paper,  continuing,  guarantees  said  pur- 
chasers, on  the  resumption  of  business  by  said 
Savings  Bank,  under  its  present  or  any  new  name, 
against  any  debts  now  existing  against  said  bank, 
each  signer  limiting  his  guarantee  to  his  pm  rata 
share  of  stock  transferred,  without  stating  what 
that   share   was. 

After  this  purchase  and  transfer,  the  stockhold- 
ers of  the  Merchants'  Insurance  Company,  to  the 
amount  of  $200,000 — that  being  the  full  amount  of 
its  capital  stock — subscribed  to  $200,000  of  stock 
in  the  Bank  of  Commerce,  to  which  name,  as  we 
have  seen,  the  bank  had  been  in  the  meantime 
changed,  and  paid  for  the  latter  subscription  all  of 
the  assets  of  the  insurance  company,  consisting  of 
notes,  securities,  etc.,  estimated  as  actually  worth 
eighty-five  cents  on  the  dollar,  and  paid  in  the 
remaining  fifteen  per  cent,  in  cash,  each  stock- 
holder subscribing  for  the  exact  amount  in  the 
bank  that  he  held  in  the  insurance  company,  the 
latter  stock  having  been  placed  in  the  hands  of 
Parker,  the  secretary,  to  be  cancelled;  and  upon 
the  cancellation  of  this  stock,  certificates  of  stock 
in   the  bank   were   issued   to   the   subscriber. 

41 
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With  the  $200,000  of  new  capital  thus  sub- 
scribed and  thus  paid  in,  the  bank  regularly  or- 
ganized, and  has  continued  business  from  that  time 
to   the   present. 

For  the  complainant  it  is  urged  that  the  trans- 
action just  detailed  was  a  merger  of  the  bank  into 
the  insui'ance  company,  or  was  a  sale  by  the  bank 
of  all  its  stock  to  the  Merchants'  Insurance  Com- 
pany for  tlie  purpose  of  carrying  to  the  latter  its 
corporate  entity  and  franchises,  to  enable  the  in- 
surance company  to  Control  the  organization  and 
to  become  a  bank,  and  that  the  mere  interposi- 
tion of  the  directors  as  trustees  to  hold  the  stock 
does   not   change   the   effect. 

The  legal  proposition  advanced  is  sound.  There 
is  no  doubt  but  that  the  insurance  company  had 
no  power  to  purchase,  and  the  bank  no  power  to 
sell,  so  as  to  vest  all  the  stock  and  franchises  of 
the  latter  in  the  former,  there  being  no  express 
authority  to  do  so  in  either  charter,  nor  by  any 
additional  legislative  grant  or  provision.  Green's 
Brice's  Ultra  Vires,  116;  Cook  on  Stocks,  etc.,  Sec. 
60,   pp.   315-317. 

And  it  is  equally  true  that  if  the  purchase  was 
by  the  one  corporation  for  the  purpose  of  controll- 
ing or  absorbing  the  other,  the  mere  interposition 
of  the  directors  as  trustees  would  not  validate  the 
transaction.  Central  Railroad  Qo.  v.  Pennsylvania 
Railroad    Co,,  31    N.   J.    Eq.,    476. 

But  in  our  view  of  the  facts,  a  case  is  not 
made   out  for  the   application   of   the   law  advanced. 
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Counsel  seem  to  assume  that  the  trustees  were 
such  for  the  insurance  company,  when  the  paper 
itself  shows  that  McDavitt  and  others,  to  whom 
the  sale  and  transfer  was  made,  were  trustees  for 
the  stockholders  of  the  insurance  company,  and  not 
for  the  corpoBation.  We  know  of  no  principle  of 
law  that  would  prevent  the  stockholders  in  an 
insurance  company  from  becoming  at  the  same 
time  stockholders  in  a  bank,  even  where  the  same 
stockholders  own  all  the  stock  in  the  two  corpo- 
rations. 

Now,  this  record  fails  to  show  anv  effort  or 
purpose  on  the  part  of  the  one  corporation  to  ab- 
sorb or  manage  the  affairs  of  the  other;  but 
everything  that  was  done  was  by  individuals,  as 
such,   and   in   good   faith. 

A  nuniber  of  gentlemen  who  are  stockholders 
in  an  insurance  company  purchased  all  the  stock 
in  a  suspended  bank  having  a  charter  which  it  is 
thought  confers  very  valuable  franchises,  and  con- 
clude that  the  $200,000  they  have  in  the  insurance 
company  can  be  used  to  their  greater  individual 
profit  if  invested  in  the  bank;  they  thereupon 
subscribe  this  amount  to  stock  in  the  bank,  and 
wind  up  the  business  of  the  insurance  company, 
using  their  respective  assets  in  the  latter  for  the 
purpose  of  paying  their  subscription  to  the  former; 
and  as  the  actual  value  of  these  assets  only  pay 
eighty-five  per  cent,  of  their  respective  subscrip- 
tions,  they   pay  the   balance   in   cash. 
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We  can  see  no  legal  obstacle  to  such  a  con- 
summation. 

So  that  if  the  Savings  Bank  of  Memphis  had 
a  valid  corporate  existence  at  the  time  of  its  fail- 
ure in  October,  1872,  there  was  nothing  to  prevent 
its  stock  from  being  sold  in  Janujtry,  1873,  to 
McDavitt  and  his  associates,  nor  to  prevent  the 
purchasers  from  making  good  the  impaired  capital 
and  increasing  the  amount  thereof  (provided  under 
the  original  charter  there  was  a  right  to  increase), 
and   resuming  business. 

The  mere  iuvsolvency  of  a  corporation  will  not 
work  a  dissolution,  nor  will  the  assignment  of  all 
of  its  property,  nor  the  appointment  of  a  receiver, 
extinguish  the  franchises  with  which  the  company 
has  been  invested,  where  there  have  been  no  pro- 
ceedings for  forfeiture  inaugurated  by  the  State, 
nor  a  surrender  by  act  of  the  stockholders.  Cor- 
ban  V.  Boston  Papier-mache  Company^  10  Q-ray, 
245;    Bickerhof   v.    Brown,   7   Johns.    Ch.,   217. 

We  hold,  therefore,  that  there  has  been  an  ac- 
ceptance of  the  charter  as  granted  in  1856;  that 
there  has  been  corporate  organization  and  succes- 
sion; and  that  the  defendant  company  is  a  duly 
organized  banking  institution,  with  all  the  powers, 
privileges,  and  immunities  possessed  by  the  Chatta- 
nooga Savings  Institution  under  the  charter  of 
1856. 

In  addition  to  what  has  already  been  said  as 
the   basis    of  the   conclusions   reached   as   to   organi- 
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zation  and  succession,  it  should  be  remarked  that 
most,  if  not  all,  of  the  criticism  made  by  counsel 
for  complainant  upon  the  defect  in  the  proof  as 
to  such  organization  and  succession  is  met  by  the 
legal  eftect  of  the  repeated  legislative  rec^ognition 
of  this  corporation  by  the  several  acts  to  which 
we   have   referred. 

Well-considered  cases  have  gone  so  far  as  to 
hold  that  when  the  existence  of  a  corporation  has 
been  recognized  by  acts  of  the  Legislature,  all  in- 
quiry into  the  original  creation  of  the  corporation 
is  precluded.  Society  for  Propagation  of  Gospel  v. 
Pawlett,  4  Pet.,  480;  Matter  of  N.  Y.  Elevated  R. 
R.    Co.,   70  N.   Y.,   338. 

Again :  it  becomes  by  such  recognition  ipso  facto 
a  legal  corporation,  and  any  defect  or  irregularity 
in  the  proceedings  required  by  law  to  be  taken 
for  its  organization  will  be  deemed  to  have  been 
waived.  Black  River  S^  Utica  R.  R.  Co.  v.  Barnard, 
31  Bar.,  258;  Atlantic  <^  Pacifc  R.  R.  Co.  v.  St. 
Louis,  66  Mo.,  228;  Turnpike  Co.  v.  Daoidson  Co., 
3   Tenn.  Ch.,  396. 

In  which  last  case  it  is  said  by  Judge  Cooper, 
that  "after  repeated  recognitions  of  the  existence 
of  a  turnpike  corporation  up  to  and  inclusive  of 
the  last  Legislature,  a  collateral  impeachment  of 
its  existence,  based  on  pre  existing  facts,  cannot  be 
entertained."     See  also  Waterman  on  Corp.,  Sec.  42. 

Of  course  we  do  not  mean  to  be  understood  as 
placing  any  stress  upon  the  legislative  recognition 
by  the  Act   of    March   12th,   1873,   as  aiding  in  the 
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conclusion  that  there  is  a  valid  corporate  existence 
of  the  Bank  of  Commerce  to-day ;  for  it  is  man- 
ifest that  if  the  Savings  Bank  had  no  valid  ex- 
istence prior  to  1870,  it  could  acquire  none  by  leg- 
islative act  since  the  Constitution  of  1870,  which 
provides  that  "  no  corporation  shall  be  created,  or 
its  powers  increased  or  diminished  by  special  laws." 
But  the  change  of  name  by  special  act  of  an  ex- 
isting corporation  does  not  fall  within  the  inhibi- 
tion of  the  constitutional  provision  referred  to,  as 
such  change  of  name  does  not  involve,  in  any 
sense,  a  creation  of  a  corporation,  nor  the  increase 
or  diminution  of  corporate  powers.  Wallace  v. 
Loomis,  97  U.  S. ;  Jonesi  v.  Ilaversham,  107  U. 
8.,   174. 

The  Bank  of  Commerce,  therefore,  with  a  valid 
organization  and  succession,  possesses  the  franchises — 
including  the  exemption  from  all  .other  taxes,  ex- 
cept one-half  of  one  per  cent,  upon  its  capital 
stock — to  the  same  extent,  no  more  and  no  less, 
that  wene  possessed  by  the  Chattanooga  Savings  In- 
stitution   under   the   original    charter. 

The  question,  much  discussed  at  the  bar,  as  to 
the  increase  of  the  capital  stock,  in  which  it  is 
insisted  on  behalf  of  the  complainant  that  the 
second  section  of  the  charter  limits  the  amount  of 
capital  to  two  hundred  shares  of  fifty  dollars 
each ;  or,  if  mistaken  in  this,  that  it  can  only  be 
increased  by  deposits  being  converted  into  stock, 
under  the  privilege  given  to  depositors  in  section 
four   of   the   charter;    or,    if   mistaken    in   this,   that 
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when  once  fixed  by  the  corporation  it  cannot  be 
increased  for  want  of  express  power  in  the  charter 
to  increase  amount  of  capital ;  and,  finally,  that  if 
wrong  in  this,  the  stock  cannot,  since  the  Consti- 
tution of  1870  prohibiting  exemptions  from  taxa- 
tion, be  increased  beyond  the  amount  issued  prior 
thereto ;  the  insistence  on  behalf  of  the  defendant 
being  that  the  two  hundred  shares  named  in  the 
second  section  is  a  minimum,  and  not  a  maximum, 
designation,  and  that,  there  V)eing  no  maximum, 
the  stock  can  be  increased  from  time  to  time  by 
the  corporation,  as  the  necessity  of  its  business  may 
reasonably  require,  after  as  well  as  before  1870, 
the  acceptance  of  the  charter  with  no  fixed  limit 
upon  its  stock,  constituting  a  contract  the  obliga- 
tion of  which  cannot  be  impaired  by  constitutional 
provision  any  more  than  by  legislative  enactment. 
These  questions,  we  say,  are  not  necessary  to  be 
determined  in  the  view  we  have  taken  of  the 
case  under   the  state   of    the   pleadings. 

The  bill  charges,  and  the  proof  shows,  that  the 
assessment  upon  which  the  tax  is  now  sought  to 
be   collected   was    against    the    bank    and    upon    the 

* 

capital   thereof.  • 

No  recovery  can  be  had  upon  such  an  assess- 
ment since  the  Act  of  1873,  carried  into  T.  &  8. 
Code,  §  541e,  which  provides  that  *'  no  tax  shall 
hereafter  be  assessed  upon  the  capital  of  any  bank 
or  banking  association  *  *  *  organized 
under  the  authority  of  this  State  or  of  the  United 
States;  but   the  stockholders   in   such   banks        * 
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*  *  shall  be  assessed  and  taxed  on  the  value 
of    their  shares   of    stock   therein,"    etc. 

So  that  this  hill  must  fail,  so  far  as  the  same 
seeks  to  recover  taxes  upon  the  capital  stock, 
whether  the  amount  of  the  capital  he  ten  thou- 
sand  dollars  or  two  hundred  thousand  dollars,  when 
we  adjudge  that  the  defendant  bank  is  duly  or- 
ganized  as  the  successor  of  the  Chattanooga  Sav- 
ings Institution,  none  of  the  stockholders  being 
sued. 

It  is  ingeniously  sought  to  evade  the  eff'ect  of 
this  statute  by  the  charge  that  the  bank,  having 
no  charter  authorizing  its  present  organization,  all 
so-called  stock  is  void  as  such,  or  that  if  it  were 
entitled  to  only  ten  thousand  dollars  of  stock,  all 
in  excess'  of  tliat  amount  is  void,  and  becomes  so 
much  money  or  property  or  capital  embarked  in 
a  private  enterprise  by  individuals  who  assume  to 
act  under  a  corjiorate  name,  and,  as  such,  is  tax- 
able.     To   all    of   which   the   answer  is   obvious: 

First — To  the  extent-  of  the  minimum  amount 
of  stock,  in  any  event,  we  have  held  the  charter 
valid   and   organization   perfect. 

Second — As  to  the  unauthorized  excess  of  stock, 
if  it  be  unauthorized,  it  cannot  be  reached  bv 
this  bill,  for  the  twofold  reason  that  the  assess- 
ment, which  is  the  cause  of  action  here,  is  not 
against  the  individual  owners  of  such  surplus;  and 
if  it  were  an  assessment  against  them  individually, 
none   of   them   are   parties  to   this   suit. 

So   that  in   no   event   can   there*be   any   recovery 
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here  for  taxes  claimed  to  be  due  on  the  capital 
stock  of  the  bank.  But  the  inquiry  remainfi, 
(/an  the  real  estate  of  the  bank  be  subjected  to 
taxation   for   the   years   stated    in   the   bill? 

The  question  was  practically  answered  when  we 
held  the  defendant  was  duly  organized  as  the  suc- 
cessor of  the  Chattanooga  Savings  Institution,  \vith 
whatever  exemptions  and  privileges  were  possessed 
by  that  institution;  for  we  find  under  section  four 
of  the  charter  such  real  estate  as  is  necessary  for 
a  suitable  place  of  business  may  be  purchased  and 
held  by  the  bank,  and  upon  well-settled  authority 
the  provision  that  the  bank  "shall  pay  annually 
one-half  of  one  per  cent,  on  each  share  of  its 
capital  stock,  which  shall  be  in  lieu  of  all  other 
taxes,"  operates  to  exempt  so  much  of  the  real' 
estate  owned  by  it  as  is  actually  used  for  the 
purpose   of    its  banking    business. 

Indeed,  the  identical  question  is  so  held  in  the 
case  of  The  Bank  v.  McGowan^  6  Lea,  703;  af- 
firmed in  104  U.  S.,  496.  tSee  also  De  Soto  Bank 
v.    Memphis,   6   Bax.,   415. 

The  record  shows  that  the  bank  has  paid  all 
taxes  on  so  much  of  said  real  estate  as  is  not  actu- 
ally used  by  it  in  the  conduct  of  its  business  as  a 
banking  house. 

Without  reference  to  other  questions  that  have 
been  discussed  by  counsel,  and  without  further 
elaboration,  the  decree  of  the  Chancellor,  dismiss- 
ing the  bill   at   complainant's  cost,  will  be   affirmed. 
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Chief  JiiBtice  Turney  is  of  opinion  that  the 
transfer  to  McDavitt  and  his  associates  by  Wicks 
and  others  is  invalid,  and  considers  the  real  estate 
therefore  taxable.  In  other  respects  he  concurs 
with   the   opinion   of   the   majority. 


Loague,   Adm>,  r.   Brennan. 
{Jacksov.      May   17th,   1888.) 

1.  ADMfNlSTRATlON.      Public  Aiiniittistrator.     Attortwy  Fees, 

A  Public  Admiuistralor  will  noi  i>e  allowed,  in  addition  to  his  ordinary 
compensation,  fees  for  professional  services  rendered  by  himself  as 
an  attorney  in  the  course  of  his  administration  of  an  estate. 

Cases  cited:  P'ulton  7-.  Davidson,  3  Heis.,  614;  State  v.  Butler,  15 
Lea,  113. 

2.  Same.     Same.     Sanu.      Commissions. 

Neither  as  attorney,  nor  as  administrator,  is  he  entitled  to  commissions 
on  the  proceeds  of  the  lands  sold  to  pay  debts,  which  were  disbursed 
without  coming  into  his  hands. 


FROM     SHELBY. 


Appeal    from    Probate   Court    of    Shelby   County 
J.    S.   Gallaway,   J. 
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John  Loague,  an  attorney  at  law,  became  Pub- 
lic Administrator  of  Shelby  County.  As  such  he 
administered  the  estate  of  Mrs.  E.  M.  Bleckley, 
deceased. 

The  personal  assets  proving  insufficient,  he  filed 
this  bill,  after  suggesting  the  insolvency  of  the 
estate,'  to  sell  lands  to  pay  debts.  He  employed 
no  attorney,  but  conducted  the  legal  proceedings 
himself.  The  lands  were  sold  and  the  proceeds 
paid  out  to  creditors  by  the  Clerk  under  orders 
of  the  Court.  He  was  allowed  reasonable  conimis- 
sions  on  the  personalty  in  his  settlements  as  adniin- 
istrator.  His  services  as  an  attorney  for  the  estate 
were  proven  to  be  worth  J450  additional.  This 
sum  was  reported  by  the  Clerk  and  allowed  by 
the   Court   over  the   exception    of    defendants. 

From    this   decree   defendants   appealed. 

W.    M.   Randolph   for   Complainant. 
H.    C.    Warrinbr   for   Defendants. 

LuRTON,  J.  A  Public  Administrator,  from  con- 
siderations of  public  policy,  ought  not  to  be  al- 
lowed compensation  as  attorney  in  addition  to  his 
commissions   as   Administrator. 

The  case  of  Fulton  v.  Davidson^  3  Heis.,  614, 
has  been  questioned  and  limited  to  its  precise 
facts  by  this  Court  in  the  case  of  State  v.  Butler^ 
15   Lea,  113.      We   are   not  at    all    disposed    to    ex- 
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tend   the   Fulton   case,    least   of    all    to    Public    Ad- 
ministrators,  who   are   public   officers. 

The  Administrator,  having  been  allowed  com- 
missions on  the  personalty  in  his  settlements,  was 
not  entitled  to  commissions  on  proceeds  of  realty 
which  did  not  go  into  his  hands.  The  decree 
allowing  $450  for  attorney's  fees  is  reversed,  and 
costs  of  the  appeal,  and  of  the  report  as  to  such 
fees,   will   be   paid   by   Loague  personally. 


Curry   v.   Wright. 
{Jackson.      May   17th,   1888.) 

Sheriff's  Bond.     Sureties'  lialnliiy. 

Sureties  on  the  official  bond  of  a  Sheriflf  de  facto  are  not  liable,  under 
our  statutes,  to  the  Sheriff //<f  y«r^,  upon  his  recovery  of  the  office,  for 
the  fees,  salary,  or  other  emoluments  of  the  office,  which  were  received 
by  the  intruder  while  wrongfully  exercising  the  functions  of  the 
office. 

Code  cited:  ^^©9,  4157  (M.  &  V.):  §^54,  342o  (T.  &  S.). 

Cases  cited  and  distinguished:  Curry  v.  Wright,  lo  Heis.,  237;  24 
Mich.,  458  (9  Am.  Rep.,  131)  ;  6  Wall.,  291  ;  102  N.  Y.,  536  (55  Am. 
Rep.,  536);  53  ni.,  428  (5  Am.  Rep.,  52,) 


FROM    SHELBY. 


Appeal   from   Chancery  Court   of   Shelby  County. 
R.   J.   Morgan,   Ch, 
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.W.   M.   Randolph  for  Curry. 
TuRLBY  &  Wright   for  Bailey. 

LuRTON,  J.  This  case  is  upon  the  appeal  of  J. 
S.  Bailey,  one  of  the  sureties  upon  two  of  the 
official  bonds  executed  by  M.  J.  Wright  while 
Sheriff  de  facto  of  Shelby  County,  and  against  whom 
a  judgment  has  been  rendered  for  $50,000  in  favor 
of  A.  P.  Curry,  who  was  wrongfully  deprived  of 
the  office  by  the  intrusion  of  Wright.  This  judg- 
ment is  for  damages  alleged  to  have  been  sustained 
by  the  exclusion  of  the  de  jure  officer  from  the 
office  to  which  this  Court,  at  a  former  term,  held 
hiin  to  have  been  lawfully  elected.  State^  ex  rel. 
Curry,   v.   M,   J,    Wright,   10   Heis.,   237. 

The  controversy  is  as  to  whether  the  sureties 
on  the  official  bond  of  an  officer  de  facto  are  lia- 
ble to  the  officer  de  jure,  upon  his  recovery  of  the 
office,  for  the  fees,  salary,  or  other  emoluments  of 
the  office  which  were  received  by  the  intruder 
while   exercising  the   functions   of   the   office. 

At  the  common  law  the  remedy  against  a  usurper 
of  an  office  seems  to  have  been  by  a  proceeding 
called  ^^Assize,''  and  the  suit  to  have  been  sustained 
by  analogy  to  proceedings  for  the  recovery  of  pos- 
session  of   lands.      Bacon    Ab.,   "Assize,"   "Office." 

As  remarked  by  Campbell,  Judge,  "so  far  as 
this  analogy  holds,  it  would  not  pemiit  any  deduc- 
tion  from    the   recovery  of    damages    based   on   per- 


688  JACKSON : 


Curry  v.  Wright. 


sonal  services  of  the  disseizor,  or  ou  the  outside 
profits   of    the   disseizee."     24   Mich.,   458. 

The  books  are  full  of  cases  involving  the  ques- 
tion of  the  damages  which  the  excluded  officer  may 
recover  from  the  intruder.  These  cases  have  all 
been  either  actions  to  recover  from  the  municipal- 
ity the  salary  withheld  during  such  exclusion,  or 
to  recover  damages  from  the  usurper  for  such 
wrongful  exclusion,  and  in  all  such  cases  the  con- 
troversy has  been  as  to  the  measure  of  damages. 
Peoj>le  V.  Miller,  24  Mich.,  458,  S.  C,  9  Am.  Rep., 
181;  Umted  States  v.  Addison,  6  Wall.,  291;  Fitz- 
Simmons  v.  City  of  Brooklyn,  102  N.  Y.,  536,  S.  C, 
55  Am.  Rep.,  536;  Mayjield  v.  Moore,  53  111.,  428, 
S.   C,   5    Am.    Rep.,   52. 

In  the  case  of  United  States  v.  Addison,  the 
contested  office  being  that  of  Mayor  of  George- 
town, D.  C,  it  was  held  that  the  measure  of 
damages  was  the  salary  received  by  the  defendant 
during  his  occupancy  of  the  office,  and  that  in 
such  a  case  there  should  be  no  deduction  by  rea- 
son of  the  failure  of  the  plaintiif  to  seek  other 
emploj'^nient    while    excluded. 

So  in  the  case  of  People  v.  Miller,  the  de  jure 
County  Treasurer  was  held  entitled  to  recover  the 
gross  salary  paid  to  the  intruder,  all  expenses  of 
the   office   having   been   paid   by   the   county. 

In  the  case  of  Mayjield  v.  Moore,  it  was  held 
that  the  measure  of  damages  was  the  fees  and 
emoluments   of.  the   office   received   by   the   intruder, 
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after  deducting  reasonable  expenses  in  earning  them. 
This  was  a  contested  Sheriif's  case,  the  Court, 
as  to  the  measure  of  damages,  saying:  ^'This 
being  an  equitable  action,  it  should  be  governed, 
in  this  respect,  by  the  same  rules  that  would  ob- 
tain had  this  been  a  bill  for  an  account,  instead  of 
an  action  for  money  had  and  received.  He  should 
have  only  a  reasonable  allowance  for  the  necessary 
expenses  in  earning  the  fees  and  emoluments.  Had 
he  intruded  without  pretense  of  legal  right,  then 
a  different  rule  would  no  doubt  have  been  ap- 
plied." 

•  This  Court,  upon  a  former  hearing  of  this  case, 
upon  the  appeal  of  Curry,  tixing  basis  of  account, 
declined  to  lay  down  any  rule  as  to  the  measure 
of  damages  in  such  cases,  only  deciding  that  cer- 
tain fees  earned  by  Wright,  but  uncollected  by 
him,  could  be  recovered  from  the  clerks  in  whose 
hands  they  were,  they  claiming  to  hold  them  under 
assignments  made  pendente  lite  by  Wright  and 
without  consideration.  This  decision,  limited  to 
the  factrt  of  the  case,  was  doubtless  correct.  For 
such  uncollected  fees  could  be  treated  as  salary  un- 
paid to  the  intruder,  and  such  salary  and  such 
uncollected  fees  would  in  either  case  belong  to  the 
officer  de  jure,  and  could  be  recovered  as  part  of 
the   damages   due   to    him. 

A  careful  review  of  the  cases  leads  to  the  con- 
elusion  that,  whether  the  action  be  for  the  recovery 
of  specific  salary  due  and  uncollected  by  the 
usurper,   or  fees   earned    and    unappropriated,   or  for 
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damages  eo  homhu\  the  a<^tion  is  but  an  action  for 
damages,  and  is  a  personal  action  against  the  in- 
truder. Curry  recovered  tlie  office  from  Wright 
under  the  Code,  provisions,  wliich  expressly  author- 
ize an  action  for  damages  after  recovery  of  the 
office.  Code,  §3409,  et  .seq.  Section  3420  pro- 
vides: "Such  claimant  in  this  event  (recovery  of 
office),  may  also,  at  any  time  within  one  year 
thereafter,  bring  suit  against  the  defendant,  and 
recover  the  damages  he  has  sustained  by  reason  of 
the  •  act   of  'the   defendant." 

Are  the  sureties  upon  the  official  bond  of  the 
de  facto  officer  responsible  for  such  damages  as  are» 
contemplated  by  this  section?  We  think  not. 
But  whether  the  action  be  for  damages  or  for 
money  had  and  received,  can  the  bond  be  made 
liable  by  changing  tlie  form  of  action?  We  think 
not.  The  bond  of  the  Sheriif  is  conditioned  as 
follows :  "  Well  and  truly  to  execute  and  due  re- 
turn make  of  all  process  to  him  directed,  and  to 
pay  all  fees  and  sums  of  money  by  him  received 
or  levied,  by  virtue  of  any  process,  into  the  proper 
office,  or  to  the  person  entitled,  and  faithfully  to 
execute  the  office  of  Sherilf,  and  perform  its  duties 
and  functions  during  his  continuance  therein." 
Code,   §354. 

The  requirement  that  he  shall  pay  all  fees  by 
him  received  into  the  proper  office,  or  to  the  per- 
son entitled,  clearly  applies  to  fees  'collected  for 
other  officers,  and  it  could  not  have  been  in  con- 
templation of   the    Legislature   to  make   the   sureties 
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liable  to  the  rightful  officer  for  fees  earned  by  a 
de  faeto  officer,  or  that  this  was  an  undertaking 
binding  them  to  guarantee  the  validity  of  the  title 
of    their   principal   to   the   office   he   was   exercising. 

As  to  the  general  public,  an  intruder  under 
color  of  title  is  a  de  facto  officer;  and  to  this 
class  the  bond  is  liable  as  much  so  as  if  he  was 
an  officer  de  jure.  Third  persons  have  a  right  to 
look  to  the  bond  of  the  de  facta  officer  for  their 
protection ;  but  if  such  a  bond  is  responsible  to  the 
excluded  officer  for  the  gross  income  of  tlie  office, 
it  will  aftbrd  little  security  to  third  persons.  The 
claimant  may  generally  secure  himself  against  an 
insolvent  intruder  by  injunction,  or  by  such  steps 
as  will  compel  him  to  give  a  bond  to  cover  dam- 
ages by  his  detention  of  the  office  if  held  to  be 
wrongful.  This  was  done  in  this  very  case,  and 
Wright  was  enjoined  from  exercising  the  functions 
of  the  office  except  upon  giving  a  special  bond, 
which  was  done.  But  the  elibrt  now  is  to  reach 
the  sureties  on  the  official  bond  in  addition  to 
those  on  the  bond  given  upon  dissolution  of  Cur- 
ry's injunction.  This  bond  seems  then  to  have  been 
regarded  as  sufficient  in  terms  and  amount.  If 
not,  steps  could  have  been  taken  for  its  increase. 
The  insufficiency  furnishes  no  reason  for  resort  to 
the  official  bond.  We  think  they  are  not  liable. 
No  such  responsibility  is  imposed  by  the  terms  of 
tbe  bond,  or  fairly  inferable  therefrom.  No  case 
can   be   found  where   the  excluded   party  has  sought 

to   hold    the   sureties   upon   the   official    bond   of   the 
42 
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de  facto  officer  liable  for  damages  for  such  wrong- 
ful detention  or  for  fees  collected  for  services  ren- 
dered by  such  intruder.  This  aftbrds  a  strong 
presumption   that   there   is   no   sucli    liability. 

The  judgment   against   Bailey   must    be    reversed, 
and   bill   dismissed   as   to   him. 


Pickett   r.   Ferguson. 


{Jackso)K      May   19th,    1888.) 


1.  EviDKNCE.      Parol ^  to  corral  written  contract.     Sufficiency  of . 

Parol  evidence,  when  admissible  to  supply  an  omission  in  a  written 
contract,  must  be  clear  and  satisfactory  as  to  the  omitted  stipulation. 
The  alleged  omission  is  not  proved  in  this  case. 

• 

2.  Landlord  and  Tknant.      TcminCs  purchase  ^of  leased  premises^  at  ju- 

dicial sale  ^  7'alid.      Cotistructri'e  tntsts. 

Tenant  may  accjuire  valid  title  to  the  leased  premises  by  purchase  thereof 
at  a  judicial  sale  made,  during  ihe  term  of  his  lease,  under  proceed- 
ings against  the  landlord  to  enforce  an  incumbrance,  instituted  and 
known  to  the  tenant  before  the  lease. 

The  tenant  does  not,  in  such  case,  become  in  any  sense  a  trustee 
for  the  landlord. 

Cases  cited  and  approved  :   Bum  pas  "'.  Alexander,  lo  Heis.,  542  ;   13  B. 
Monroe,  505. 

Cited  and  overruled  :   Dictum  in  Scott  v.  Levy,  6k  Lea,  667. 
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3.  Jurisdiction.     Of  Chancery  Court  C7>er  land  in  another  State.     Con- 
structh'e  trusts. 

The  Court  being  of  opinion  that  complainant,  upon  the  facts  and  the 
law,  is  entitled  to  no  relief,  does  not  decide  the  question  discussed, 
as  to  the  jurisdiction  of  the  C'hancery  Court  to  enforce  a  constructive 
trust  against  land  in  another  State. 


FROM    SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
H.  T.  Ellbtt,  Sp.   Ch. 

S.   P.   Walker  for  Complainant. 

PosTON  &   PosTON  for  Respondents. 

B.  M.  EsTES,  Sp.  J.  This  case  was  heard  at 
the  last  term  by  the  Court  as  now  constituted, 
the  writer  of  this  opinion  sitting,  without  com- 
mission, at  the  request  and  by  consent  of  parties, 
in  the  place  of  Judge  Folkes,  who  was  incompe- 
tent, when  a  decree  was  pronounced  in  favor  of 
the  defendants   upon  the  leading  questions  involved. 

Upon  a  petition  of  great  force  and  power  a  re- 
hearing was  ordered,  and  at  the  present  term  the 
case  has  been  re-argued  by  counsel,  w^ho,  with 
much  research  and  learning,  have  afforded  the 
Court  the  aid  that  the  importance  of  the  questions 
involved   demanded. 

The    litigation    grew    out    of   a    lease    of    lands 
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situated  in  Misflissipin  County,  Ark.,  for  the  term 
of  five  years  from  the  Ist  day  of  January,  1878, 
made  by  tlie  complainant  to  the  DefendantR  Fer- 
guson and  Ilampson.  At  the  date  of  the  lease 
there  was  a  suit  i>ending  in  the  Supreme  Court 
of  Arkansas,  on  appeal  from  the  Circuit  Court  of 
Mississippi  County,  in  which  the  land  thus  leased 
was  sought  to  he  subjected  to  the  payment  of 
large  incumbrances  thereon.  The  lessees  were 
fully  aware  of  the  pendency  of  this  suit.  They 
took  the  lease,  went  into  possession,  and  were 
thus  in  possession  when  a  decree  for  the  sale  of 
the  land,  to  satisfy  the  incumbrances,  was  rendered 
by  the  Supreme  Court  of  Arkansas,  and  when  it 
was  sold  under  the  decree,  on  the  28th  of  Febru- 
ary, 1879.  At  this  sale  the  Defendant  Hauauer, 
became  the  purchaser,  but  both  the  Chancellor  and 
Commission  of  Referees  have  found  the  fact  to 
be  that  the  purchase  was  for  the  benefit  of  Fer- 
guson and  Hampson,  and,  in  fact,  their  purchase. 
In  this  conclusion  we  think  they  were  justified 
by  the  evidence.  After  the  purchase  under  the 
decree,  Hanauer  conveyed  the  land  to  Ferguson 
and  Hampson,  and  they  remained  in  possession  as 
before;  and  were  thus  in  possession  when  this 
bill  was  filed  in  the  Chancery  Court  of  Shelby 
County,  on  the  18th  day  of  February,  1881,  claim- 
ing that  under  the  facts  alleged,  and  especially  by 
reason  of  the  fiduciary  relation  of  landlord  and 
tenant  subsisting  between  the  complainant  and  the 
Defendants   Ferguson   and  Hampson   at  the   date    of 
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their  purchase  of  the  land,  the  complainant  was 
the  equitable  owner  thereof,  and  that  the  said  de- 
fendants held  tlie  legal  title  as  trustees  for  lier 
under   the   equitable   doctrine   of   constructive  trusts. 

The  complainant  sought  by  the.  bill  to  establish 
the  trust,  to  redeem  the  land,  and  prayed  that  the 
defendants  be  required  to  convey  it  to  her.  Proc- 
ess was  duly  served  upon  the  Defendants  Ilanauer 
and  Hampson,  but  no  service  was  ever  had  on  De- 
fendant Ferguson,  and  he  has  never  entered  an 
appearance.  After  the  fact  of  his  non-residence,  or 
of  his  being  beyond  the  reach  of  the  process  of  the 
Court,  was  developed,  publication  to  him  as  a  non- 
resident was  duly  made,  and  an  order  pro  confesso 
taken  against  him.  lie  has  steadfastly  held  him- 
self aloof  from  the  case,  and  one  of  the  chief 
contentions  in  argument  has  been  whether  a  valid 
decree  could  be  pronounced  against  him  based 
upon   this   publication   and   order  pro   confesso. 

At  the  threshold  the  Defendants  Hanauer  and 
Hampson  filed  a  plea  to  the  jurisdiction  of  the 
Court,  alleging  the  ground  that  the  subject-matter 
of  the  litigation  was  land  situated  in  another  State, 
and  also  that  Ferguson  was  not  before  the  Court 
under  the  publication  to  him.  The  Chancellor  held 
the   plea   insufficient,   and   overruled   it. 

The  supplemental  bill  afterward  filed,  and  the  pro- 
ceedings thereon,  need  not  be  considered,  inasmuch 
as  it  was  dismissed  by  the  complainant  herself. 
Subsequently,  on  bill,  answer,  and  voluminous  evi- 
dence,  the   case   was    heard    before   Special   Chancel- 


646  JACKSON : 


Pickett  7'.   Ferguson. 


lor  Ellett,  who  pronounced  an  able  and  learned 
opinion,  in  which  he  held  that,  by  reason  of  the 
fiduciary  relation  of  landlord  and  tenant  existing 
between  complainant  and  Ferguson  and  Ilampson, 
the  conduct  of  the  latter  in  purchasing  the  land 
at  the  judicial  sale  made  them  trustees  under  a 
constructive  trust,  and  that  complainant  was  enti- 
tled  to   redeem   the   land. 

After  the  hearing  by  the  Chancellor,  but  before 
the  decree  was  pronounced,  the  complainant  filed 
her  bill  in  the  Circuit  Court  of  Mississippi  County, 
Arkansas,  in  which  she  repeated  in  substance  the 
statements  and  allegations  of  her  bill  in  this  case, 
and  prayed  that,  "in  the  event  of  a  failure  of  ju- 
risdiction in  the  Tennessee  Court,  in  whole  or  in 
part,  she  might,  to  that  extent,  be  allowed  to 
prosecute  this  bill  as  an  independent,  original  bill, 
upon  the  facts  and  equities  therein  averred;  but 
if  the  jurisdiction  of  the  Tennessee  Court  should 
be  sustained,  and  the  cause  detennined  in  that 
Court  upon  its  merits  and  in  complainant's  favor, 
this  bill  might  be  treated  as  auxiliary  to  that,  and 
that  complainant  might  be  permitted,  upon  supple- 
mental proceedings,  to  enforce  such  decree  as  she 
might  thus   obtain." 

To  this  bill,  in  the  Arkansas  Court,  all  the  de- 
fendants, including  Ferguson,  promptly  filed  an  an- 
swer and  cross-bill.  In  theiV  cross-bill  they  set  up 
their  title  to  the  land,  claiming  that  the  Tennes- 
see Court  had  no  jurisdiction  of  the  case;  asked 
that  Mrs.   Pickett's   claim   of   title  be   removed  as  a 
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cloud  on  their  title,  and  that  she  and  her  solicit- 
ors be  enjoined  from  prosecuting  her  suit  in  Ten- 
nessee. 

In  obedience  to  the  prayer  of  the  cross-bill  an 
injunction  was  granted  against  the  complainant  and 
her  solicitors,  and  its  purport  made  known  to  them 
in  Tennessee.  Notwithstanding  this  injunction,  the 
complainant,  by  her  solicitors,  prepared  and  caused 
to  be  entered  the  decree  which  the  Chancellor  had 
ordered  in  her  favor,  and  subsequently  obtained 
from  the  Chancellor  an  injunction  against  the  de- 
fendants and  their  solicitors,  prohibiting  them  from 
the  further  prosecution    of    their    suit    in   Arkansas. 

In  disobedience  of  this  writ,  the  defendants  still 
prosecuted  their  cross-bill  in  the  courts  of  Arkan- 
sas, and  the  record  in  this  case  embraces  contempt 
proceedings  against  tliem  for  breach  of  the  injunc- 
tion. The  complainant  and  her  counsel  were  duly 
adjudged  guilty  of  contempt  by  the  Circuit  Court 
of  Mississippi  County,  Arkansas,  and,  as  a  penalty 
for  their  contumacy,  that  Court  ordered  that,  un- 
less the  complainant  purged  herself  of  the  con- 
tempt, by  setting  aside  the  decree  entered  in  her 
favor  in  the  Tennessee  Court,  she  would  not  be 
allowed   to   prosecute   her  bill   in   that   Court. 

The  complainant,  refusing  to  comply  with  the 
order  of  the  Court,  made  sundry  ineffectual  efforts 
to  plead  to  and  defend  the  cross-bill.  The  defend- 
ants filed  all  the  evidence  taken  on  both  sides  in 
the  Chancery  Court  of  Shelby  County;  and  on  this 
they  went  to   trial. 
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The  Court,  still  refusing  to  hear  the  complain- 
ant in  the  suit,  pronounced  a  decree  dismissing 
her  bill  for  want  of  equity,  and  perpetuating  the 
temporary  injunction  granted  oi)  the  cross  -  bill. 
The  case  was  carried  to  the  Supreme  Court  of 
Arkansas,  and  there  Mrs.  Pickett  appeared  by  her 
counsel,  and  the  case  was  fully  argued  on  both 
sides.  That  Court,  in  1885,  a£Srmed  the  decree  of 
the  lower  Court,  and,  in  an  opinion  reported  in 
the  forty-fifth  volume  of  Arkansas  Reports,  held 
that  the  relation  of  landlord  and  tenant  between 
Mrs.  Pickett  and  Ferguson  and  Hampson  did  not 
forbid  the  purchase  of  the  land  by  the  latter,  that 
there  was  no  constructive  trust,  and  that  Mrs. 
Pickett  was  not  the  equitable  owner  of  the  land. 
The  record  of  that  suit  is  a  part  of  the  record 
here,  and  the  report  of  the  opinion  of  the  Su- 
preme Court  of  Arkansas  has  been  produced  on 
the  argument  of   the   case. 

It  will  thus  be  seen  that  the  Circuit  and  Su- 
preme Courts  of  Arkansas  have,  upon  a  record 
substantially  the  same  as  this,  reached  a  conclusion 
upon  the  merits  of  the  controversy  in  direct  anti- 
thesis to  that  reached  by  the  Chancellor;  and  that 
while  the  complainant's  right  to  the  Arkansas  land 
is  established  by  a  decree  of  the  Chancery  Court 
of  Tennessee,  entered  by  her  counsel  in  disobedi- 
ence of  the  injunction  in  the  Arkansas  Court,  the 
defendants  are  in  possession  of  the  land,  with  a 
decree  of  the  Supreme  Court  of  Arkansas  estab- 
lishing   their    title,   but    rendered    at    their    instance 
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in    violation     of    the    injunction    of    the    TenneBsoe 
Court. 

The  decree  of  this  ('Ourt  at  the  last  term  was 
based  exclusively  upon  the  ground  that  the  courts 
of  Tennessee  could  not,  under  the  authorities,  enter- 
tain jurisdiction  of  the  case,  by  reason  of  the  fact 
that  the  subject-matter  of  the  litigation  was  land 
situated  in  another  State.  The  principles  of  the 
decision,  very  briefly  stated,  were  these:  The 
Court  left  out  of  view,  as  the  Chancellor  did, 
the  claim  that  the  Defendants  Ferguson  and  Hamp- 
son  were  guilty  of  actual  fraud  in  refusing  to 
give  their  notes  in  advance  for  the  annual  rents  of 
the  land,  for  the  reason  that  it  was  not  satisfied 
from  the  evidence  that  the  claim  was  well  founded, 
or  that  the  fraud,  if  any  was  in  fact  practiced, 
was  effective  to  produce  the  alleged  injury  to  the 
complainant.  There  being,  in  the  opinion  of  the 
Court,  no  actual  effective  fraud,  the  case  was  treated 
like  the  Chancellor  treated  it,  as  one  involvtng  a 
constructive  trust,  predicated  alone  on  the  supposed 
fiduciary  relation  of  landlord  and  tenant,  which,  un- 
der the  doctrine  of  some  of  the  authorities,  forbade 
the  purchase  of  the  leased  land  by  the  tenant  while 
the  relation  existed.  The  Court  assumed,  without 
discussion,  that,  under  the  Tennessee  cases,  the  tenant 
could  not  thus  purchase  and  hold  for  himself,  and 
proceeded,  with  this  assumption,  to  decide  that  the 
trust  imposed  in  this  case  was  a  constructive  trust 
arising  from  consfructioe  fraud  only.  1  Perry  on 
Trusts,   Sec.  168. 
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The  limitation  of  the  jurisdiction  of  courts  of 
equity  to  make  decrees  respecting  land  situated  in 
other  States  or  countries  than  that  of  the  foruTn^ 
to  cases  of  eofttracf,  (rust,  and  frauds  as  settled  in 
Massic  V.  Watts^  6  Cranch,  148,  and  uniformly 
followed  by  the  other  courts,  was  announced,  and 
the  doctrine  evolved  from  the  authorities  that  its 
fundamental  principle  was  an  avoidance  of  the  dis- 
turbance of  the  comity  which  ought  to  exist  be- 
tween the  courts  of  different  nations,  by  bringing 
the  decisions  of  foreign  tribunals  into  conflict  ^vith 
those  of  the  locus  rei  sifw;  that  the  rationale  of 
the  limitation  required  that  the  contract,  tnist,  and 
fraud  intended  by  the  courts  in  establishing  the 
limitation,  shpuld  be  understood  to  be  an  express 
contract,  a  direct  trust,  and  actual  fraud;  that  the 
constructive  trust  arising  from  actual  fraud  should 
be  classed  under  the  head  of  '^fraud^^  in  the  state- 
ment of  the  limitation ;  that  because  the  legal  and 
equiAble  principles  governing  express  contracts,  di- 
rect trusts,  and  actual  fraud  were  substantially  the 
same — to  use  the  expression  of  Lord  Hardwick — 
"in  every  place,"  there  was  but  little  danger  in 
such  cases  of  disturbing  the  comity  between  the 
courts  of  different  countries  by  making  a  decree 
touching  land  in  a  foreign  country;  that  the  lia- 
bilities in  such  cases  of  contract,  trust,  and  fraud 
were  for  the  most  part  "purely  personal,''  and 
therefore  within  another  principle  of  the  doctrine 
of  the  jurisdiction;  but  that  cases  of  constructive 
trust    arising   from    mere   constructive   fraud,   and    in- 
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volving  doubtful  and  disputed  equities,  tliat  were 
not  generally  accepted  by  the  courts  of  all  States 
and  countriefi,  were  not  within  the  jurisdiction; 
for  in  such  cases  the  danger  existed  of  violating 
the  fundamental  principle  of  the  doctrine,  by  the 
risk  of  disturbing  the  comity  between  the  courts 
of  difterent  countries,  in  bringing  the  decisions  of 
foreign  tribunals  into  conflict  wMth  those  of  the 
loons  rci  si  fa';  and,  finally,  it  was  said  tliat  because 
the  Supreme  Court  of  Arkansas  had  in  this  very 
case  held  that  a  constructive  trust  did  not  arise 
from  the  relation  of  landlord  and  tenant,  the  ex- 
ercise of  the  jurisdiction  here,  upon  the  theory 
that     it    did,    would     make    a     signal     case     of    the 

r 

disturbance  of  the  comity  that  ought  to  exist  be- 
tween the  courts  of  sister  States,  and  in  effect 
operate  to  impress  upon  the  lands  of  Arkansas  "a 
metaphorical  trust,"  arising  under  the  notion  or 
doctrine  of  the  Tennessee  courts  in  direct  antago- 
nism to  the  doctrine  of  the  courts  of  the  locus 
rci  sitfv. 

It  was  shown  that  in  3Iassff  v.  Waft'<  the 
fraud  was  actual^  although  not  so  expressly  char- 
acterized, and  that  '*  perhaps  in  no  well-considered 
case  has  the  jurisdiction  been  extended  to  rights 
founded  on  doubtful  equities,  or  mere  constructive 
fraud,  or  upon  legal  ])rinciples  that  are  not  recog- 
nized and  enforced  generally  by  the  jurisprudence 
of    enlightened    nations/' 

The  authorities  cited  were:  Penn  v.  Lord  lial- 
ti7jiore,     1     Yes.,     144;     Aligns     v.     Avgns^     West's 
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Kep.,  23;  Lord  Cvahstotm  v.  Johnson,  3  Ves., 
170;  Massic  v.  Watt's,  6  Craiich,  148;  Gardner  v. 
Oflden,  22  N.  Y.,  327;  Pickett  v.  Ferguson,  45 
Ark.,  178;  Leading  Cases  in  Eq.,  Vol.  II.,  Pt.  2, 
p.  1832,  etc.;  Wharton's  Conflict  of  Laws  (Ed. 
1880),  Sec.  288;  Millen  v.  Birdsong,  7  Bax.,  531, 
537,  etc.;  Pomeroy's  Eq.  Jurisprudence,  Sec.  1044, 
etc. 

Upon  the  reconsideration  of  the  case  now,  the 
Court  has  conchided  that  its  decision  ought  to  be 
placed  on  another  ground  which  is  fundamental ; 
and  it  follows  that  the  opinion  of  the  last  term 
is  not  to  be  regarded  as  a  precedent.  This  ground 
will   be   presently   stated. 

The  petition  and  argument  for  the  complainant 
earnestly  insist  that  the  Court  was  in  error  in 
concluding,  on  the  former  hearing,  that  the  charge 
of  actual  fraud  against  the  Defendants  Ferguson 
and  Hampson  in  promising,  and  then  refusing,  to 
give  their  notes  for  the  five  years'  rent  was  not 
sustained  by  the  evidence.  We  have  again  care- 
fully examined  and  considered  the  evidence  on  this 
point,  and  find  ourselves  unable  to  agree  with  the 
contention  of  the  learned  counsel.  The  charge  is 
substantially  that  these  defendants,  as  lessees,  .by 
the  terms  of  the  contract  of  lease,  agreed  to  give 
their  notes  for  the  five  years'  rent  to  the  com- 
plainant, and  fraudulently  refused  to  do  so,  where- 
by the  complainant  was  unable  to  raise  the  money 
with  which  to  pay  off  the  incumbrance  on  the 
property,   and   prevent   the   sale   under  the  -decree  of 
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the  Arkansas  Court.  It  appears  from  the  evi- 
dence, and  the  result  showed,  that  complainant  had 
no  other  adequate  resource  from  which  to  raise 
this  money,  and  thereby  prevent  the  sale.  She 
claims  that  her  main  object  in  making  tlie  lease 
Avas  to  secure  the  notes  of  the  lessees,  with  which 
to  raise  this  monev.  The  written  lea^^e,  as  exe- 
euted  in  duplicate,  contains  no  such  promise  on 
the  part  of  the  lessees  to  give  notes,  but  an  orig- 
inal covenant  to  pay.  the  rents  in  annual  install- 
ments. 

Waiving  the  question  of  the  competency  of  pa- 
rol evidence  to  enlarge  or  add  to  the  written  con- 
tract this  important  promise,  it  is  clear  that,  in 
the  face  of  the  denials  of  the  answer  and  the 
omission  of  the  promise  from  the  writing,  the 
complainant  was  required  to  make  full  and  satis- 
factory proof  that  the  promise  was  in  fact  made. 
Without  entering  upon  a  discussion  of  the  ques- 
tion of  fact,  we  think  the  complainant  has  wholly 
failed  to  do  this.  In  the  first  place,  the  weight 
of  the  direct  testimony  on  this  point  is  against 
her,  and  the  undisputed  circumstances  of  the  case 
abundantly  negative  the  contention.  Some  of  these 
circumstances   are   the   following: 

Fir^t — The  claim  is  that  the  main  inducement  of 
the  contract  of  lease  was  to  enable  the  complain- 
ant to  get  the  notes,  and  yet  she  and  her  hus- 
band formally  executed  the  contract  without  this 
feature   in   it. 

Second — She   claims   that   it  was  omitted  in   order 
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that  the  land  might  be  surveyed,  and  yet  it  was 
surveyed  a  short  time  thereafter,  and  she  did  not 
then    demand   tlie   notes. 

Third — The  lease  was  made  iif  November,  and 
yet  on  the  first  of  the  succeeding  January  she 
surrendered  the  possession  of  the  land  to  the  les- 
sees according  to  the  terms  of  the  lease  without 
demanding   the   notes. 

Fourth — The  Defendants  Ferguson  and  Ilampson 
were  shrewd  business  men,  who  knew  that  the 
land  leased  was  subject  to  an  incumbrance  under 
a  decree  of  Court  which  might  defeat  the  lessor's 
title  within  a  short  time  after  the  transaction,  and 
it  is  not  at  all  probable  that  they,  in  disregard  of 
the  danger  incurred,  agreed  to  give  their  negotia- 
ble notes  for  five  years'  rent  in  advance,  amount- 
ing to  about  $17,000. 

Fifth — It  is  shown  that  understandingly  and  pur- 
posely anything  like  a  covenant  for  quiet  enjoy- 
ment was  omitted  from  the  contract,  under  the 
impression  that  an  express  covenant  was  necessary 
to  bind  the  lessor  to  keep  the  tenant  in  possession 
during  the  term.  It  would  seem  to  be  extremely 
improbable  that  the  lessees,  if  otherwise  inclined, 
to  give  the  notes  for  the  five  years'  rent  in  ad- 
vance, would  agree  to  do  so,  and  at  the  same 
time  release  the  lessor  from  the  legal  obligation  to 
keep   them  in   possession    during   the   entire   term. 

Without  enlarging  this  discussion,  our  conclu- 
sion is  again  that  the  complainant  has  not  only 
failed   to   establish    this   verbal    contract    on    the   part 
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of  the  lessees  to  give  rent  notes,  but  that  it  is 
disproved.  If  the  contract  to  give  the  rent  notes 
is  disproved,  there  could  be  no  fraudulent  refusal 
to  give  them,  and  no  fraud  effective  to  produce 
tlie  failure  of  the  complainant  to  pay  off  the  in- 
cumbrances. It  might  be  conceded  that  the  con- 
duct of  these  defendants  in  other  respects  men- 
tioned in  the  petition  was  subject  to  criticism  and 
censure,  and  yet  it  is  quite  clear  that  the  essen- 
tial elements  to  constitute  the  efi'ective  fraud  charged 
in    the   bill    is   not    established. 

The  only  remaining  question  is  whether  the 
ground  upon  which  tlie  Chancellor  based  his  de- 
cree is  sustainable  and  justifies  a  decree  for  the 
complainant.  lie  held  that  the  relation  of  land- 
lord  and  tenant  creates  such  intluences  of  trust 
and  confidence  that  courts  of  equity  will  construe 
a  trust  to  arise  out  of  a  purchase  by  the  tenant 
of  the  leased  property  at  judicial  sale  for  the  sat- 
isfaction of  an  incumbrance  thereon.  This  is  a 
vexed  and  disputed  question,  as  shown  by  the  ar- 
guments and  briefs  of  counsel.  While  Judge  8tory 
and  Mr.  Perry,  in  their  discussion  of  this  doctrine, 
mention  landlord  and  tenant  in  their  enumeration 
of  the  fiduciary  relations  from  which  the  trust 
may  l)e  construed,  neither  Mr.  Pomeroy,  Mr.  Sug- 
den,  nor  White  and  Tudor  in  tlieir  notes  do.  2 
Pomeroy  Kq.  Juris.,  Sec.  958-9(53;  2  Sugden  on 
Vendors,  p.  362,  etc. ;  Leading  Cases  in  Eq.,  Vol. 
I.,    Part  I.,   p.   237,   etc. 

But   this   Court   is   saved   the   labor  of  a  full  dis- 
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cussion  of  this  question  by  reason  of  the  fact  that 
it  has  been  authoritatively  settled  in  the  case  of 
Bumpasn  v.  Alexander^  10  Heis.,  542;  and  we  feel 
that  we  are  bound  to  follow  that  precedent,  even 
if  we  doubted  the  soundness  of  the  doctrine  there 
announced,  which  we  do  not.  We  understand  the 
opinion  in  tliat  case  on  its  facts  to  be  decisive  of 
this,  and  to  settle  the  doctrine  in  Tennessee  that 
courts  of  equity  will  not  ordinarily  construe  a  trust 
to   arise  from  the  purchase  by  the  tenant  at  a  trust 

• 

or  judicial  sale  of  the  property  held  under  the 
tenancy.  We  are  satisiied  with  this  doctrine,  and 
are  content  to  adhere  to  it.  The  statement  of  the 
Judge  who  delivered  the  opinion  in  Scott  v.  Levy^ 
6  Lea,  667,  we  regard  as  a  dictum^  and  not  a  de- 
cision overruling  the  case  of  BHmpass  v.  Alexander. 
See    Ca.iei/   v.    Gregory,   13    B.    Monroe   (Ky.i,   505. 

From  all  this  it  results  that  the  decree  here 
should  be  for  the  defendants,  both  on  the  ques- 
tion of  jurisdiction  (for  if  there  is  not  even  a  con- 
structive trust  arising  from  the  fiduciary  relation, 
the  courts  of  Tennessee  can  have  no  conceivable 
ground  of  jurisdiction  of  this  case  aftecting  land 
in    Arkansas)    and   on    the   merits. 

The  petition  for  rehearing  must  be  dismissed, 
and  the  decree  entered  at  the  last  term,  including 
the  judgment  for  the  complainant  as  shown,  en- 
forced.     The   report   of  the    Referees   is   set   aside. 

It  may  be  proper  to  remodel  in  some  re8i)ects  the 
decree  as  entered  at  the  last  term,  so  as  to  make  it 
conform    in   full   to   the   principles   of  this   opinion. 
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Old  Folk's  Society  v.  Millard. 
{Jackson.     May   22d,  1888.) 

1.  Res  Inter  Alios  Acta.     Decree  between  husband  and  wife  declaring 

resulting  trust.     Its  effect  on  creditors, 

A  decree,  in  a  suit  between  husband  and  wife  alone,  rendered  by  de- 
fault, without  proof  or  any  real  litigation,  setting  up  in  the  wife's 
favor  a  resulting  trust  in  her  husband's  lands,  in  consideration  of  her 
alleged  advancement  of  the  purchase  price,  and  vesting  title  in  her, 
is  not  conclusive  upon  the  husband's  existing  creditors. 

Cases  cited  and  approved:  Hix  ?'.  Gosling,  i  Lea,  561;  94  U.  S.,  22; 
12  Ala.,  118. 

2.  Fraudulent  Conveyance.     Decree  attacked  as.     Burden  of  proof , 

Where  such  decree  is  attacked  by  creditors  as  fraudulent,  its  recital  of 
consideration,  like  similar  recitals  in  a  deed,  must  be  taken  as  prima 
'   facie  true ;  and  the  burden  is  upon  the  creditors  to  disprove  it. 


FROM    SHELBY. 


Appeal  from  Chancery   Court  of   Shelby  County. 
W.   W.  McDowell,   Ch. 

Smith   &   Collier  for  Complainant. 

TuRLBY  A  Wright  for   Respondents. 

LuRTON,  J.      A    decree    in    a    suit  between    hus- 
band and  wife   alone,  based   upon   a  decree  pro  con- 
43 
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fesso  against  the  husband,  there  being  no  proof 
and  no  real  litigation,  establishing  a  resulting  trust 
in  her  favor  in  lands  of  her  husband,  and  divest- 
ing title  out  of  him  and  vesting  same  in  her,  is  not 
such  a  judicial  proceeding  as  to  conclude  existing 
creditors   of  her  husband.     Hume   v.    Scruggs^   94   TJ. 

8.    Rep.,   22;     Bank   v.   Hodges^    12    Ala.,   118;    Hix 

« 

V.    Gosling^   1   Lea,   561. 

Such  decree  is,  however,  entitled  to  same 
weight  and  consideration  as  a  deed  from  husband 
to  wife,  reciting  a  valuable  consideration,  and  not 
appearing  to  be  a  voluntary  conveyance.  If  such  a 
decree  is  attacked  by  creditors  for  fraud,  the  re- 
cital of  the  consideration  upon  which  it  was 
based,  like  similar  recitals  in  a  deed,  are  to  be 
taken  as  prima  facie  true,  and  the  burden  of  dis- 
proving  them   is   upon   the   creditor. 

Contradictory  recitals  or  slight  proof,  according 
to  circumstances,  may  be  sufficient  to  shift  the 
burden.  Bump  Fraud.  Convey.  (2d  Ed.),  575,  and 
authorities   cited. 

There  is  no  sufficient  proof  in  this  case  to  over- 
xjome  the  presumption  of  good  faith  and  a  sufficient 
consideration,  and  the  decree  of  the  Chancellor  is 
affirmed. 
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Creath   r.   Creath. 
{Jackson.      May   22d,  1888.) 


Mortgage.    Joints  hy  husband  and  wi/c%  on  land^  and  perscnialty.     Home- 
stead and  dmver.     Marshaling  securities. 

Where  the  wife,  for  the  purpose  of  extinguishing  her  homestead  and 
dower  rights,  joins  in  her  husband's  mortgage  of  his  lands  and  per- 
sonalty^  and  afterward  the  husband,  with  the  secured  creditor's  con- 
sent, applies  the  personalty  to  his  unsecured  debts,  the  lands  remain 
liable  for  the  entire  secured  debt,  to  the  exclusion  of  the  wife's  home- 
stead and  dower  rights  therein.    Her  rights  attach  only  to  the  surplus. 

Cited:    Constitution,   Art.    XI.,  \^\    Code,   $i[  2931,   2934,   2935    C^' 

&  v.). 

Cases  cited  and  approved:  Parr  z'.  Fumbanks,  11  Lea,  398;  Gwynn  ?/. 
Estes,  14  Lea,  662 ;  28  Vt.,  541 ;  14  Cal.,  472  ;  12  Kan.,  500 ;  9  Paige, 
199;  8  N.  Y.,  no. 

Cit^  and  overruled:  Dictum  in  Jarman  v.  Jarman,  4  Lea,  671. 


FROM    SHELBY. 


Appeal   from   Chancery   Court   of  Shelby   County. 
L.  Lehman,   Sp.   Ch. 

PosTON    &    PosTON    and    R.   D.   Jordan    for  Com- 
plainant. 

W.   D.   Beard   for  Respondents.. 
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FoLKES,  J.  The  questions  presented  for  adjudi- 
cation in  this  case  grew  out  of  the  following  facts, 
briefly   stated : 

The  complainant,  for  the  purpose  ^f  releasing 
dower  and  homestead,  joined  with  her  husband  in 
the  execution  of  certain  trust  deeds,  made  by  him 
to  secure  creditors,  upon  lands  and  upon  crops  of 
corn  and  cotton.  The  proceeds  of  crops  realized 
from  private  sales  were  applied  by  the  debtor,  with 
the  consent  of  the  secured  creditor,  to  the  pay- 
ment of  unsecured  debts,  leaving  a  large  debt  due 
the  secured  creditor,  for  which  he  was  about  to 
have  the  real  estate  embraced  in  the  trust  deed 
sold  under  the  terms  thereof,  when  the  bill  in  this 
cause  was  filed  by  the  wife  of  the  grantor,  claim- 
ing that  she  stood  in  '  the  position  of  surety  for 
her  husband,  as  to  her  right  of  dower  and  home- 
stead; and  that  the  creditor  should  be  charged 
with  the  amount  of  proceeds  of  sales  of  crops,  so 
far  as   her   rights   are   concerned. 

Can  such  contention  be  sustained?  We  think 
not.  The  wife  has  not  an  estate  in  homestead 
during  the  life  of  the  husband,  but  a  mere  right 
of  occupancy,  or  the  right  to  have  same  exempted 
from  her  husband's  debts — except  where  she  unites 
in  the  conveyance,  ^\dth  privy  examination;  but  by 
uniting,  she  does  not  convey  an  estate  of  which 
she  is  seized,  but  merely  consents  that  her  husband 
may  convey  his  estate,  so  as  to  waive  her  right 
to  an  exemption,  which,  under  our  law,  inures  to 
her  benefit.     See   Parr   v.   Fiimbanks^   11    Lea,  398. 
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There  is  nothing  decided  in  Jarman  v.  Jarman^ 
4  Lea,  671,  at  variance  with  this;  the  language 
relied  on  as  contra  was  used  arguendo^  and  was 
unnecessary   to   the   point   adjudged. 

Under  the  language  of  the  Constitution,  Art. 
XI.,  Sec.  2,  and  under  the  statute,  §  2935,  (M.  & 
V.)  Code,  'homestead  is  treated  as  an  exemption 
only.  The  same  language  is  substantially  used  as 
to  homestead  that  is  employed  in  relation  to  ex- 
emption  of   personalty.      See   §  2931   and   §  2934. 

The  only  substantial  difference  is  that  the  hus- 
band cannot  alien  the  one  without  the  wife  joining. 

As  is  said  in  Howe  v.  Adams^  28  Vt.,  541,  the 
homestead  law  does  not  vest  any  title  in  the  wife  as 
to  homestead  during  life  of  husband.  It  is  at 
most  but  a  negative  which  she  has  on  the  convey- 
ance by   the   husband. 

To  the  same  effect  is  Gee  v.  Moore,  14  Cal., 
472,  and  Jenness  v.  Cutter,  12  Kan.,  500,  in  both 
of  which  States  the  provisions  as  to  homestead  are 
nearly  identical  with  our  own.  In  the  last  case  the 
question  was*  whether  the  wife,  by  uniting  in  the 
husband's  conveyance  or  trust  deed  upon  homestead, 
became  surety,  in  the  sense  invoked  here;  and  it 
was  held,  as  we  now  hold,  that  she  occupied  no 
Buch   relation. 

It  is  equally  true  that  as  to  her  right  of  dower 
she  occupies  no  position  of  surety  fot*  her  husband. 
Up  to  the  death  of  the  husband,  the  right  of  the 
wife  to  dower  is  a  mere  possibility.  The  case  is 
put  by   the   complainant's   counsel,   apparently,   upon 
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the  same  ground  that  the  wife  would  occupy  had 
she  mortgaged  her  own  property.  The  difference 
between  the  case  at  bar  and  as  put  is  too  obvi- 
ous  to   need   argument   to   establish. 

What  interest  had  she  in  the  crops  that  were 
by  her  husband,  in  his  life-time,  applied  to  the 
payment  of  his  debts,  unsecured  though  'they  were, 
the   secured   creditor   consenting?      None. 

She  had  waiced  her  contingent  right  of  dower, 
but  had  conr.eyed  no  property  or  estate,  as  she  had 
none  in  the  real  estate  of  her  husband,  during  his 
life,  which  was  capable  of  being  mortgaged  or 
pledged  by  her  for  the  payment  of  debts,  her 
joining  in  trust  deed  operating  only  by  way  of 
release  or  extinguishment  of  her  future  contingent 
claim.  Haniey  v.  Bradford^  9  Paige,  199;  8  New 
York,  110;  and  see  Dawson  v.  Bank  of  Whitehaven,, 
6  Law  Rep.,  Ch.  T)iv.,  218,  where  this  question  is 
learnedly  discussed  by  Jessel,  M.  R.,  and  Cotton 
and  James,  L.  J.,  and  same  conclusion  reached  as 
here,  reversing  the  decision  of  Bacon,  V.  C,  re- 
ported in  4  L.  R.,  Ch.  Div.,  to  the  contrary.  See 
also   2   Jones   on   Mortg.,   Sec.    1693. 

The  widow  here  is  entitled  only  to  be  endowed 
out  of  the  surplus,  after  the  payment  of  the 
mortgage   debts.      Gicynn   v.   Estes^  14  Lea,   662. 

The  matters  of  fact  and  account  presented  upon 
the  other  questions  argued  at  the  bar,  having  been 
correctly  determined  by  the  Chancellor,  who  took 
the  view  of  the  law  here  stated,  the  decree  below 
will   be  in   all   things   affirmed. 
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Otis  r.  Payne. 
{Jackson.      May   22d,    1888.) 

1.  Statutk  OF  Frai'DS.     I Mters  as  memorandum  for  sale  of  lands.    Speciju 

performance. 

O.  inquired  of  P.  by  letter  what  he  would  take  for  a  described  tract  of 
land  on  specified  terms.  P.  replied  by  letter  that  he  would  take 
$2,500  for  the  land  on  the  t*rms  mentioned.  O.  promptly  accepted 
the  proposition  by  letter. 

Held:  That  these  letters  constitute  a  sufficient  memorandum  of  sale  to 
enable  the  purchaser  to  maintain  a  bill  for  specific  performance. 

Code  cited  :  §  2423,  sub-sec.  4,  (M.  &  V.);  J  1758,  sub-sec.  4,  (T.  &  S.). 

Cases  cited  and  approved:  Blair  v.  Snodgrass,  i  Sneed,  26;  Sheid  v. 
Stamps,  2  Sneed,  173  ;  Howard  v.  Moore,  4  Sneed,  322  ;  Lee  v.  Cherry, 
85  Tenn.,  707. 

2.  Same.     Same.      IVhen  contract  of  sale  is  complete  and  irrei'ocable. 

After  O.'s  letter  of  acceptance  had  been  properly  mailed  and  perhaps 
received,  P.  sold  the  land  to  another,  and  wrote  O.,  informing  him 
of  that  fact  and  withdrawing  his  former  offer. 

Held:  The  contract  of  sale  was  complete  and  irrevocable  from  date  of 
the  mailing  of  O.'s  letter  of  acceptance. 

Case  cited  and  approved:  9  Howard  (U.  S.),  39. 

3.  Innocent  Purchaser.     IVho  ts  not.     Xotice.     Pleading. 

The  second  purchaser  from  P.  contracted  for  the  land  without  notice  of 
the  former  sale  to  O.,  but  paid  the  price  and  took  deed  after  full  no- 
tice thereof.     He  did  not  interpose  the  plea  of  innocent  purchaser. 

Held:  That  for  yant  of  both  pleading  and  proof,  the  defense  of  inno- 
cent purchaser  is  not  available. 


FROM     SHELBY. 


Appeal   from   Chancery   Court   of  Shelby   County. 
H.   T.   Ellett,  Ch. 
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M.   B.   Trbzbvant   for   Complainant. 

Crapt  &  Craft,  Frazer  &  Scruggs,  and  F.  T. 
Edmundson  for  Respondent. 

Caldwell,  J.  This  is  a  bill  by  the  vendee 
against  the  vendor  to  compel  the  specific  perform- 
ance of  an  alleged  contract  for  the  sale  and  pur- 
chase  of   a   small   (five   acres)   tract   of   land. 

Defendant  denies  that  he  ever  made  a  contract, 
in  writing  or  otherwise,  to  'sell  the  land  to  com- 
plainant. 

The  Chancellor  granted  the  relief  sought  in  the 
bill,  and  from  his  decree  the  defendant  has  ap- 
pealed. 

The  facts  of  the  case  are  few  and  brief.  Payne, 
the  defendant,  was  a  citizen  of  South  Abington, 
Mass.  He  owned  the  land  in  question,  and  de- 
sired to  sell  it.  It  was  situated  near  Memphis, 
Tenn.  Otis,  the  complainant,  lived  at  Memphis,  and 
knew  the  land  and  its  ownership.  On  the  18th 
of  March,  1887,  he  wrote  to  Payne,  stating  that 
he  desired  to  purchase  the  land,  and  asking  Payne 
to  give  him  the  lowest  price  he  would  take  for 
it,  "  payable  one-third  cash,  one-third  in  one  year, 
and  one-third  in  two  years,  with  interest  at  six 
per  cent,   per  year." 

Three  days  later,  on  the  2l8t  of  March,  Payne 
acknowledged  the  receipt  of  this  letter,  and  in  re- 
ply wrote  Otis  that  he  would  sell  the  land  for 
$2,500  on  the  terms  mentioned  by   Otis. 
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In  due  course  of  mail  this  reply  was  received 
by  Otis,  who  promptly,  on  the  25th  of  the  same 
month,  wrote  to  Payne,  accepting  his  proposition 
unconditionally  and  without  modification.  This  let- 
ter of  acceptance  was  mailed  at  Memphis  the 
same  day  on  which  it  was  written.  Four  days 
thereafter,  on  the  29th  of  March,  Payne  wrote 
Otis   as   follows: 

"  Yours  of  25tli  at  hand.  In  reply,  would  say 
that  I  have  sold  the  property  to  another  person 
for  cash." 

This  correspondence  constitutes  all  that  passed 
between  these  parties.  Does  it  make  such  a  con- 
tract as  a  court  of  equity  will  enforce  by  decree 
for  specific  performance?     AVe  think  it  does  clearly. 

Payne's  first  letter  contains  a  clear  and  definite 
ofter  to  sell  a  particular  piece  of  property  for  a 
certain   sum,  and   on   specific   terms. 

The  second  letter  of  Otis  was  an  immediate 
and  unqualified  acceptance  of  that  offer.  Thus 
the  minds  of  the  parties  came  together,  and  the 
contract  was  complete — the  same  as  if  they  had 
met   face   to  face   and    used   the   same   language. 

Payne's  letter  was  a  continuing  offer  until  re- 
ceived, and  for  a  reasonable  time  thereafter.  It 
was  not  binding  on  him  until  accepted,  and  be- 
fore that  he  might  have  withdrawn  it  at  any  mo- 
ment. But,  when  Otis  accepted  it  and  mailed  his 
letter  announcing  the  fact,  he  at  once  became  en- 
titled  to   all   the  benefits   of   his  bargain. 
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The  mailing  of  the  acceptance,  properly  ad- 
dressed and  stamped,  and  not  the  reception  of  it 
by  Payne,  completed  the  contract;  and  after  the 
acceptance  was  so  mailed  it  was  then  too  late  for 
Payne  to  recede  from  his  proposition,  and  sell  the 
land  to  a  different  person.  Taylor  v.  The  Mer- 
rhahtii'  Fire  LisKranre  Cofnpfnty,  9  Howard  (U.  S.), 
39;    1    Parsons   on   Con.,  483-4. 

The  first  letter  of  Otis  gave  a  description  of 
the  land,  and  its  location.  With  this  letter  of 
Otis,  the  first  letter  of  Payne  connected  itself  by 
date  and  other  reference.  In  legal  contemplation 
the  two  are  parts  of  the  same  instrument,  and, 
being  so  regarded,  they  constitute  a  sufficient  note 
or  memorandum  under  the  statute  of  frauds;  and 
when  the  offer  was  accepted  the  contract  became 
binding  upon  both  parties,  and  capable  of  enforce- 
ment at  the  suit  of  either.  Code  (M  &  V.), 
§2423,  8ub-sec.  4:  Blalr  v.  Stiodgi^ass^  1  Sneed, 
26;  Shf'iff  v.  Sfamp.'^,  2  Sneed,  173;  Lee  v.  Cherry^ 
1    Pickle,   707. 

Thus  the  complainant  shows  a  contract  in  writ- 
ing, signed  by  the  party  to  be  charged,  certain  in 
its  terms,  fair  and  just  in  its  provisions,  for  a  val- 
uable consideration,  and  capable  of  being  enforced 
without   hardship   upon    his   vendor. 

Such  a  contract  will  always  be  enforced  in  a 
court  of  equity,  though  specific  performance  is  an 
equitable  remedy,  depending  for  its  enforcement 
entirely    upon    the   sound    judicial   discretion   of   the 
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Court,  and  never  being  allowed  as  a  matter  of 
absolute  right.  3  Pomeroy's  Eq.,  Sec.  1404;  //o?r- 
ard  V.   Moore^  4  Sneed,   322;    1    Sneed,   25. 

What  ^  we  term  the  other  aspect  of  this  case, 
and  that  which  is  yet  to  be  stated,  cannot  change 
the  result. 

The  other  ptirsou  to  whom  Payne  referred  in  his 
second  letter,  and  to  whom  he  did  in  fact  con- 
tract to  sell  the  land  as  therein  stated,  was  W. 
B.  Gates,  also  of  Memphis.  There  had  been  some 
correspondence  between  Payne  and  Gates  about  the 
same  property  sold  to  Otis.  On  the  28th  of  March, 
1887,  which  was  three  days  after  Otis  had  mailed 
his  letter  accepting  Payne's  offer  to  him,  and  after 
Payne  had  received  that  letter,  as  we  infer,  Payne 
telegraphed  Gates:  "I  received  offer  to-day — $2,500, 
partly  on  time.  Will  you  pay  that  much  cash 
down?"  The  next  dav  Gates  answ^ered:  ''Your 
offer  by  telegram  accepted.  I  will  write  particu- 
.  lars."  And  on  the  same  day  Payne  wrote  Otis, 
as  has  already  been  seen,  that  the  sale  had  been 
made   "to   another  person." 

After  this  bill  was  filed  by  Otis  against  l^ayne, 
and  after  both  Payne  and  Gates  were  advised  of 
its  pendency,  and  had  conferred  with  each  other 
about  it,  the  contract  between  them  was  deliber- 
ately consummated  by  the  execution  and  delivery 
of  a  deed  of  conveyance  on  the  one  side,  and  the 
l)ayment  of    the   purchase-money   on    the   other   side. 

When  that  had  been  done.  Gates,  upon  his  own 
motion,   was    permitted    to  become    a  party   defend- 
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ant  to  the  bill  of  Otis.  lie  filed  an  answer,  in 
which  he  insisted  upon  tile  superiority  of  his  pur- 
chase, and  in  that  way  sought  to  defeat  this  ac- 
tion. In  support  of  his  answer  he  established  the 
facts  of  his  purchase  as  herein  just  detailed,  and 
also  the  further  fact  that  he  had  no  knowledge  of 
the  negotiations  or  trade  with  Otis  until  this  bill 
was  filed. 

The  Chancellor  was  of  opinion  that  the  rights 
of  Otis  were  superior  to  those  of  Gates,  and  de- 
creed  accordingly. 

Gates  joined  Payne  in  the  appeal,  and  insists 
upon   a   reversal. 

The  decree  is  right.  We  have  already  seen 
that  the  contract  of  sale  to  Otis  was  completed  on 
the  25th  of  March,  when  he  mailed  his  letter  ac- 
cepting Payne's  ofter  to  him ;  and  that  this  was 
three  days  before  Payne  made  his  ofter  to  Gates 
on  the  28th  of  March,  and  four  days  before  Payne 
and  Gates  reached  an  agreement  on  the  29th  of 
March. 

That  Gates  had  no  notice  of  the  sale  to  Otis 
when  he  made  his  contract  can  be  of  no  avail  to 
him  when  it  is  shown  and  admitted  by  him  that 
he  did  have  notice  of  that  fact  and  of  the  pen- 
dency of  this  bill  before  he  completed  his  pur- 
chase by  the  payment  of  the  purchase  -  money. 
Not  only  is  it  shown  that  Gates  knew  of  the  con- 
tract of  Otis  and  of  the  pendency  of  this  bill 
when  he  paid  the  consideration  and  accepted  the 
deed,   but    it    is   further   established    that   Pavne   of- 

7  ml 
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fered  to  release  him  from  his  contract  after  the 
bill   was  filed. 

In  view  of  these  facts,  it  is  needless  to  *8ay  that 
Gates  is  not  entitled  to  that  consideration  and  pro- 
tection usually  given  by  the  courts  to  an  innocent 
purchaser.  In  fact  he  did  not  interpose  the  plea 
of   innocent   purchaser. 

In  the  absence  of  such  a  defense  and  proof  to 
sustain  it,  the  contract  of  Otis  is  superior  to  that 
of  Gates,  and  should  prevail  in  this  cause,  being 
first  in   point   of   time. 

Let  the  decree  be  afllrmed.  The  cost  below  will 
be  paid  as  adjudged  by  the  Chancellor,  and  the 
costs   of  this   Court  will   be   paid  by  the  appellants. 
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*  GoDSEY    r.    Weatherpord. 

{Jackson,      May   24th,  1888.) 

Jl'RiSDICTlON.    Juzlicis,     Ref*lr:*in.     Amount, 

A  Justice  of  the  Peace  is  authorized  to  render  judgment  against  an  un- 
successful plaintiff  in  a  replevin  suit,  who  fails  or  refuses  to  deliver 
up  the  property,  for  any  sum  that  the  proof  may  justify,  not  exceed- 
ing $i,ooo. 

Code  cited  :  §§  4130*  4133  (  >»•  &  V. ) ;  >,\  3394,  3397  (T.  &  S.)- 
Cases  cited  and  approved  :  Jacobs  v.  Parker,  7  Bax.,  438 ;  Gray  v.  Jones, 
I  Head,  545. 


FROM    SHELBY. 


Appeal  ill  error  from  Circuit  Court  of  Shelby 
County.      L.    H.   Estes,   J. 

J.   P.   Sykes  for   Gddsey. 

T.    W.  &   R.   G.   Brown  for  Weatherford. 

■ 

Cali>wbll,  J.  This  is  an  action  of  replevin 
brought  by  Weatherford  against  Godsey  and  Keel, 
before  a  Justice  of  the  Peace  of  Shelby  County, 
to  recover  the  possession  of  certain  timber,  trees, 
and   cord- wood. 


*  There  was  no  written  opinion  on  the  original  hearing. — Reportrr. 
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The  judgment  of  that  tribunal  being  for  the 
plaintiff,  Godsey  and  Keel  appealed  to  the  Circuit 
Court,  where  the  case  was  tried  by  the  Circuit 
Judge  without  the  intervention  of  a  jury,  and 
judgment  was  again  rendered  against  the  defend- 
ahts.  From  that  judgment  they  appealed  in  error 
to   this   Court. 

The  case  was  heard  by  this  Court  at  a  former 
day  of  the  present  term,  when  the  judgment  be- 
low was  reversed,  and  judgment  was  here  pro- 
nounced in  favor  of  the  appellants  for  $905.13, 
subject   to   satisfaction  by  a   return  of    the  property. 

Motion  is  now  made  by  the  appellee  for  a 
modification  and  reduction  of  that  judgment,  for 
the  reason,  as  contended,  that  it  is  above  the  juris- 
diction^ of  a  Justice  of  the  Peace  in  amount,  and 
to   that  extent   excessive. 

In  actions  of  replevin,  the  jurisdiction  of  Jus- 
tices of  the  Peace  is,  by  statute,  expressly  limited 
to  cases  in  which  the  property  sought  to  be  recov- 
ered does  not  exceed  $500  in  value.  Code  (M.  & 
v.),   §4130. 

But  it  does  not  follow  from  this  limitation  with 
respect  to  the  value  of  the  property,  that  the 
jurisdiction  to  render  a  money  judgment  against 
the  unsuccessful  plaintiff,  in  an  action  of  replevin, 
is  also  limited  to  $500.  On  the  contrary,  it  is 
provided  by  another  statute  that  such  judgment 
shall  be  for  double  the  value  of  the  property. 
That  statute  is  in  these  words :  "  If  the  Justice 
adjudge  the    property   to    belong    to    the   defendant, 
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and  the  plaintiff*  fail  or  refuse  to  deliver  it  up  to 
the  defendant,  the  Justice  shall  render  judgment 
against  the  plaintiff  and  his  sureties  for  double  the 
value  of  the  property  replevied,  and  execution 
shall  issue  forthwith  for  the  same  and  the  cost 
of    suit."      Code,   §4133.  - 

\tf  in  such  a  case,  the  Justice  find  the  value 
of  the  property  to  be  up  to  the  maximum  of  his 
jurisdiction — namely,  S500 — ^he  is  then  authorized 
and  required,  by  the  very  terms  of  the  statute,  to 
give   the   defendant  judgment    for  $1,000. 

Such  a  judgment  for  such  a  sum  might  lawfully 
have  been  rendered  by  the  Justice  in  the  present 
case;  for  the  value  of  the  property  sought  to  be 
recovered,  and  actually  taken  into  the  possession 
of  the  plaintiff,  was  by  him  estimated  in  his  affi- 
davit for  the  writ  at  $500,  the  penalty  of  his 
bond  was  properly  made  $1,000,  and  the  property 
is  shown  to  have  been  worth  more  than  the  esti- 
mate he  placed  upon  it.  So  that,  under  the  strict 
law,  the  judgment  of  this  Court  might  well  have 
been   for   at  least   $1,000   and   interest.  ' 

But  the  appellants  sought  judgment  for  only 
$905.13,  the  established  value  of  their  property, 
wrongfully  detained  under  the  plaintiff's  writ,  and 
for  that  sum  only  did  this  Court  pronounce  judg- 
ment. In  this  there  is  nothing  of  which  the 
plaintiff'   can    rightfully   complain. 

The  objects  of  the  statutes  mentioned  are  very 
clear,  and  they  are  not  in  conflict  with  each  other 
in   any   sense. 
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The  former  was  iutendod  to  limit  the  jurisdic- 
tion of  the  Justice  to  property  not  of  greater  value 
than  $500;  while  the  latter  was  intended  to  meet 
certain  cases  therein  provided  for,  and  to  authorize 
him,  in  such  cases,  to  render  judgment  against  the 
unsueces^sfal  plaintiff  for  donhU  the  cahie  of  the 
property^  so  as  to  e()nii»el  its  return  to  the  defend- 
ant. 

It  may  he  that  the  latter  statute  might  operate 
as  a  hardship  upon  a  plaintift'  who  could  not  re- 
store the  property,  and  thereby  avoid  tlie  payment 
of  twice  its  value ;  but  such  suggestion  can  have 
no  sort  of  force  here,  for,  as  already  seen,  the 
judgment  pronounced  is  for  only  the  actual  value 
of   the   property. 

The  construction  we  give  to  Sec.  41-^3  of  the 
Code  is  suggested  in  note  thereto  by  the  learned 
editors.  It  is  also  suggested,  argaemlo^  in  Jacobs 
v.  Parker^  7  Bax.,  438;  and  the  justice  of  the  re- 
sult reached  is  strongly  intimated  in  Gray  v. 
Jones,   1   Head,   545. 

Let  the   motion   be   disallowed. 

44 
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ScuEiBLBR   i\   Mundinger. 
{Jackson,     May   29th,   1888.) 

1.  Assignments,  General.     Scope  of  Act  of  i88iy  Ch.  i2j. 

The  Act  of  i88i,  Ch.  I2i,  did  not  create^  but  only  regulated^  general 
assignments  for  the  benefit  of  creditors.  They  existed  before  that 
act. 

Case  cited':  Young  :'.  Hail,  6  Lea,  175. 

2.  Same.      What  is. 

A' general  assignment  as  defined  before,  and  recognized  by,  the  Act  of 
1881,  Ch.  121,  is  "  an  assignment  of  ail  a  debtor's  property  for  benefit 
of  creditors." 

Case  cited  and  approved:  Young  ?'.  Hail,  6  Lea,  175. 

3.  Same.     Same.      Character  of  instrument  ascertained  front  its  face. 

Whether  an  instrument  is,  or  is  to  be  construed  as,  a  general  assign- 
ment must  be  determined  from  its  face.  And  if,  upon  its  face,  it 
purports  to  be,  or  by  necessary  intendment  appears  to  be,  a  general 
assignment,  or  so  declares  itself,  and  conveys  all  the  assignor's  prop- 
erty for  benefit  of  his  creditors,  it  will  be  treated  as  a  general  assign- 
ment, in  passing  upon  its  validity. 

Cases  cited  and  approved:  Hays  v.  Covington,  16  Lea,  262;  Bank  v. 
Noe,  antCy  p.  21. 

4.  Same.     Schedule  and  oath.      Requirement  mandatory. 

The  requirement  of  schedule  and  oath,  added,  by  the  Act  of  1881,  to 
general  assignments  for  benefit  of  creditors,  is  mandatory,  and  atrici 
compliance  therewith  is  absolutely  indispensable  to  the  validity  of 
every  instrument  which  is  treated  as  a  i^eneral  assignment. 

Cases  cited  and  approved:  Hiil  z/.  Alexander,  16  Lea,  496;  Rosenbaum 
V.  MoUer,  85  Tenn.,  660;  Bank  v.  Noe,  anlCy  p.  21  ;  Carter  Bros. 
V.  Collier  (oral  opinion). 

5.  Same.     Schedule.      Description  of  property.      General  rule. 

Greater  particularity  is  requisite,  in  the  description  of  the  property  in 
the  schedule  annexed  to  a  general  assignment,  than  in  the  body  of 
the  assignment  itself.  The  office  of  the  schedule  is  to  aid  the  more 
general  description  in  the  body  of  the  deed ;  and  thereby  furnish 
such  particular,  definite,  and  detailed  information  of  the  property 
conveyed,  as  will,  on  the  one  hand,  give  adequate  knowledge  to  the 
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assignee  and  creditors  of  their  rights,  and,  on  the  other  hand,  guard 
against  the  assignor's  fraud. 
Cases  cited:   lo  Yer.,  146;  5   liun).,329;    5   neis.,686;   I  Tenn.  Leg. 
Rep.,  59;   I  Cohi.,  265. 

6.  Samk.      Same'.     Insufficiait  desniption    not  retnrdu'ti  by  otfur  provisiufts 

of  Act, 

An  insufficient  description  of  the  properly  in  the  schedule  is  not  aided 
by  that  provision  of  the  Act  of  1881,  Ch.  121,  that  **  the  trustee  or 
assignee  shall  be  entitled  to  any  olher  property  of  the  debtor  not 
embraced  in  the  assignment  and  not  exempt  from  execution."  The 
purpose  of  this  clause  was  to  prevent  the  more  particular  description 
of  the  schedule  from  restricting  ihe  general  description  contained  in 
the  body  of  the  deed. 

Case  cited  :  Belding  Bros.  7>.  Frankland,  8  Lea,  70. 

7.  Same.     Same,      Insufficieftt  description  not  ranedied  by  offer  to  give  ftUler 

particulars. 

An  insufficient  description  in  the  schedule  is  not  remedied  by  an  offer 
made  therein  to  furnish  **more  full"  and  complete  description  of 
the  property  **  if  required." 

8.  Same.     Same,     Description  of  ^^ goods ^ 

Under  the  case  of  Rosenbaum  v.  Moller,  85  Tenn.,  653,  the  following 
description  of  a  ^tock  of  goods  is  sufficient  in  the  schedule  annexed 
to  a  general  assignment,  viz.  :  **A11  hardware  goods  in  my  store,  No. 
205,  Main  Street,  Taxing  District,  Shelby  County,  and  fixtures;  said 
hardware  goods  consisting  of  shelf  hardware,  cutlery,  and  agricultural 
implements,"  and  referring  for  ♦*  itemized  description  of  said  hard- 
ware goods"  to  the  assignor's  books  and  invoices  in  said  store,  and 
included  in  the  assignment. 

9.  Same.     Same.      Description  of  choses  in  action.^' 

A  description  of  the  property  in  the  schedule  to  a  general  assignment 
as*' all  notes  and  accounts  due"  the  assignor  is  insufficient,  even 
when  supplemented  by  the  statement  that  **  a  description  of  said 
notes  and  accounts  will  be  found  in  my  books  and  invoices  in  my 
store,  which  books  and  invoices  are  embraced  in  my  assignment,  and 
to  which  I  refer  for  a  minute  and  detailed  description  thereof,"  The 
reference  should  be  to  the  notes  themselves^  and  their  place  of  deposit. 
The  particular  books  containing  the  accounts,  and  their  place  of  de- 
posit, should  be  so  described  as  to  enable  the  assignee  to  find  and 
identify  them.     *'  Books  and  invoices  "  is  too  general. 


*  The  head-note  in  Rosenbaum  v,  MoUer,  85  Tenn.,  653,  is  not  accu- 
rate on  this  point. — Reporter. 
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10.  Same.     Sanu.      Description  of  nwtuys. 

'*AU  moneys,  whether  in  my  said  store  or  on  deposit  in  any  bank  in 
the  city  of  Memphis  or  elsewhere/'  is  a  too  general  description  for  a 
schedule  to  a  general  assignment. 

11.  Same.     Sanu.     '  *  Household  and  kite  fun  furniturt, '  * 

A  description  of  a  class  of  property  embraced  in  a  schedule  to  a  general 
assignment,  as  '*  my  household  and  kitchen  furniture,"  without  more, 
is  insutticient. 

12.  Samk.     Same.      Ihsiription  o/ property  /uiii unaer  leiy  of  execution. 

■ 

Property  of  the  as.<«ignor  held,  at  date  of  assignment,  under  levy  of 
e.Kccution,  shouhl  be  described  in  the  schedule  **by  a  direct  and 
clear  reference  to  the  proceedings  and  the  officer's  levy." 

13.  Same.     Same,     Affidavit. 

The  signature  of  the  assignor  to  the  schedule  of  a  general  assignment, 
with  the  Clerk's  jurat  appended,  is  not  a  sufficient  affidavit  where 
there  is  no  statement  in  the  schedule  that  it  is  "full  and  complete." 

14.  Statutes.      Constrtutiim.     Duty  of  Court. 

**  It  is  the  duty  of  the  Court  to  enforce  the  law  as  it  is  found  upon  the 
statute  books;  and  if  it  be  a  good  law,  its  beneficent  results  will 
more  clearly  appear ;  if  it  be  a  bad  one,  its  character  will  be  the 
sooner  manifest,  and  relief  can  be  craved  of  that  body  whose  duty 
it  is  to  make  new  laws  and  mend  old  ones." 


PROM     SHELBY. 


Appeal    from   Chancery    (/ourt   of    Shelby   County. 
D.    H.   PosTON,   Sp.    Ch. 

QiLLHAM    &    Miller    and    W.    W.    Goodwin    for 
Complainant. 

Taylor  &   Carroll,   Wright   &  Folkes,   Beard   & 
Clapp,   and   T.   P.   Edqington   for   Respondents. 


APRIL  TERM,  1888.  677 


Scheibler  v.   Mundinger. 


*M.  M.  Neil,  Sp.  J.  The  questions  made  in  this 
cause   arise   upon    demurrer   to   complainant's  bill. 

The  bill,  in  substance,  charges  that  on  the  12th 
day  of  January,  1886,  the  defendant,  C.  Mundin- 
ger, then  in  a  failing  condition,  made  to  the  com- 
plainant, Scheibler,  a  general  assignment  of  all 
his  property  for  the  benefit  of  all  his  creditors; 
that  within  three  months  preceding  this  assign- 
ment he  suffered  his  property  to  be  seized  under 
certain  collusive  attachments,  and  under  executions 
issued  upon  judgments  by  confession,  and  that 
these  attachments  and  said  judgments  were  so  per- 
mitted with  the  view  of  giving  these  favored 
creditors  a  preference,  and  that  the  preferences  so 
given  were  in  contemplation  of  the  general  assign- 
ment  which   he   subsequently   made. 

The  assignment  is  exhibited  with  the  bill,  and 
refers  to  "  Schedule  A''  as  containing  a  statement 
of  his  property.  This  schedule  is  in  the  follow- 
ing  words: 

"Schedule   A. 

"1.  All  hardware  goods  in  my  store,  No.  205 
Main  Street,  Taxing  District,  Shelby  County,  and 
fixtures;  said  hardware  goods  consisting  of  shelf 
hardware,   cutlery,   and   agricultural    implements. 

"  2.  Also   all   notes   and   accounts   due   me. 

'*  3.  And  all  moneys,  whether  in  my  said  store 
or  on  deposit  in  any  bank  in  the  city  of  Mem- 
phis  or   elsewhere. 


Sitting  for  Judge  Folkes,  who  was  incompetent. — Reporter. 
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"An  itemized  description  of  said  hardware  goods, 
and  a  description  of  said  notes  and  accounts,  will  be 
found  in  mv  books  and  invoices  in  said  store, 
which  books  and  invoices  are  embraced  in  mv  as- 
signment,  and  to  which  I  refer  for  a  minute  and 
detailed   description   thereof. 

"  If  required  T  will  make  this  Exhibit  A  more 
full. 

"I  own  no  other  property  save  that  named, 
except   my   household    and    kitchen    furniture. 

"  C.     MUNDIXGBR." 

"  Subscribed  and  sworn  to  before  me,  March 
12th,   1886.  Hugh    B.   Cullbn,    Clerkr 

The  assignee  brings  the  bill  to  administer  the 
trust  under  the  direction  of  the  Court,  to  have  all 
preferences  declared  void,  and  to  secure  a  pro  rata 
distribution    among   all    creditors   alike. 

The  creditors  whose  preferences  are  attacked  de- 
mur, and  assign  numerous  grounds  of  objection 
to  the  bill.  Wo  need  notice  only  two.  These 
question  the  sufficiency  of  the  schedule,  and  the 
oath  thereto,  under  Section  4  of  Ch.  121,  Acts 
of    1881. 

That  portion  of  the  section  referred  to  which 
more  immediately  concerns  the  questions  now  in 
hand  reads:  *'The  debtor  making  a  general  assign- 
ment shall  annex  thereto  a  full  and  complete  in- 
ventory' or  schedule,  under  oath,  of  all  his  proj>- 
erty    of    every   description."         *         *         *         * 

Other  parts    of    the    act    provide    that   preference 
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of  creditors  in  general  assignments  of  all  a  debt- 
or's property  for  the  benefit  of  creditors  shall  be 
illegal;  that  all  general  assignments  shall  operate 
for  the  benefit  of  all  the  debtor's  creditors  fro 
rata;  that  in  case  a  clanse  giving  a  preference 
shall  be  inserted  in  such  assignment,  such  clause 
shall  not  render  the  instrument  itself  invalid,  but 
the  clause  shall  be  nugatory,  and  the  ipro  rata  rule 
prevail  nothwithstanding;  that  any  mortgage,  deed 
in  trust,  or  other  conveyance  of  a  portion  of  a 
debtor's  property  for  the  benefit  of  any  particular 
creditor  or  creditors  made  within  three  months 
preceding  a  general  assignment,  and  in  contempla- 
tion of  making  a  general  assignment,  shall  be  void 
in  the  event  such  assignment  shall  be  made  witbin 
three  months  thereafter,  and  that  the  property  so 
conveyed  shall  be  shared  ratably  by  all  creditors; 
that  any  confession  of  judgment  by  a  debtor,  or 
permitting  judgment  to  be  taken  by  default,  or  by 
collusion,  within  three  months  preceding  a  general 
assignment,  and  in  contemplation  of  such  assign- 
ment, shall  be  void  in  event  such  assignment  shall 
be  made  within  three  months  after  said  judgment; 
and  that  the  assignee  shall  be  entitled  to  the  prop- 
erty or  its  proceeds  "signed  to  satisfy"  such  judg- 
ments, and  likewise  to  any  other  property  of  the 
debtor  not  embraced  in  the  assignment  and  not 
exempt  from  execution,  but  not  to  interfere  with 
conveyances  to  secure  payment  for  property  bought 
or  money  loaned,  and  executed  at  the  time  of  bor- 
rowing the   money   or  buying   the   property. 
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Before  this  act,  general  aseignmentB  were  not 
unknown  in  Tennessee.  Young  v.  Hail^  6  Lea, 
175.  The  Legislature  did  not  intend  to  introduce 
any  new  legal  instrument,  but  simply  to  regulate 
an  old  one.  The  statute,  it  will  be  observed, 
speaks  of  it  a^  of  a  tiling  already  in  use,  and 
within  its  body  contains,  inferentially,  a  definition 
of  what  is  such  an  assignment,  by  which  it  is 
designated  as  an  '*  assignment  of  all  a  debtor's 
property  for  the  .benefit  of  creditors."  This  is 
substantially  the  characterization  used  by  this  Court 
in  the  case  of  Yoang  v.  Hail^  sapra„  decided  in 
1880  upon  an  instrument  made  in  1865.  This  defi- 
nition is  in  strict  accord  with  the  most  approved 
precedents.  Burrill  on  Assignments  (Ed.  1887),  pp. 
4,   21-24,   171,   and   172. 

The  instrument,  then  in  common  use,  which  the 
statute  wjis  designed  to  regulate  in  practice  was 
one  wherein  a  failing  debtor  purported  to  convey 
all,  or  substantially  all,  of  his  property  for  the 
benefit   of    a   creditor   or   creditors. 

Before  this  statute,  general  assignments  were 
most  usually  of  the  character  described  in  Young 
V.  Hail,  supra.  Creditors  who  were  more  urgent 
than  others,  or  who  had  some  peculiar  claims  upon 
the  debtor,  either  of  relationship,  friendship,  or  in- 
dulgence, were  iireferred,  and  other  creditors  were 
left  to  take  such  surplus  as  might  remain.  Some- 
times the  beneficiaries  under  the  debtor's  trust-deed 
were  divided  into  first,  second,  third,  fourth,  and 
fifth    class   creditors,   and    in    some    exceptional   cases 
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the  scaling  was  even  more  minute ;  and  among 
these  several  classes  the  debtor  distributed  his  es- 
tate as  his  conceptions  of  justice,  moral  and  social 
obligation,   or   self-interest    it   may    be,   dictated. 

Every*  man  has,  in  general,  an  inherent  right  to 
sell  or  assign  his  property,  in  good  faith,  so  as  to 
prefer  one  creditor,  or  other  person  having  a  claim 
upon  him,  above  another ;  but,  by  making  a  gen- 
eral assignment,  he  may,  if  he  desires,  denude  him- 
self of  this  power.  But  if  he  choose  to  make  a 
general  assignment,  he  must  i-onform  to  the  statu- 
tory limitations  of  that  instrument.  If  he  choose 
to  make  a  special  assignment,  he  still  has  three 
months  in  which  to  change  his  mind  and  merge 
that  into  a  general  assignment,  if  such  special  as- 
signment WHS  by  him  made  under  tlie  particular 
circumstances   named    in   the   statute. 

Obviously,  then,  it  becomes  a  very  important 
matter  to  determine  in  a  given  case  what  consti- 
tutes an  attempt  to  make  a  general  assignment 
within  the  Act  of  1881.  This  is  to  be  ascertained 
from  the  face  of  the  instrument.  If  the  paper, 
on  its  face,  purports  to  be  a  general  assignment 
{Hay^i  V.  CorhigfoH.  1(5  Lea,  262  and  267),  or  if  it 
otherwise  appear  upon  its  face  by  necessary  intend- 
ment .to  be  such  (Lookout  Bank  y.  Xor,  5  S.  W. 
He]).,  488),  or  if  it  purports  to  convey  all  the 
debtor's  property  for  the  benefit  of  creditors,  then 
it  must  be  measured  by  the  rules  that  govern  such 
instruments,   and    stand    or   fall   accordingly. 

In    the   ease    we   are    now    considering    all    doubts 
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upon  this  particular  question  are  met  by  the  fact 
that  the  instrument  upon  its  face  declares  that  it 
18  intended  to  be  a  general  assignment,  and  pur- 
ports to  convey  all  the  debtor's  property  for  the 
benefit  of   his   creditors. 

The  provisions  whicli  we  have  but  now  been 
considering  set  forth  the  effect  of  a  general  as- 
signment when  truly  and  legally  such,  all  of 
which  provisions  are  new,  and  were  grafted  upon 
the  law  of  general  assignments  as  it  previously 
stood   in    this   State. 

We  now  come  to  consider  the  new  features 
which  the  statute  -  has  added  to  the  proper  execu- 
tion   of   the   instrument — the   schedule  ar.d    the  oath. 

Heretofore  nothing  was  needed  to  effect  the  due 
execution  of  such  an  instrnment  except  proper 
conveying  words,  a  general  description  of  the 
propert}'  conveyed,  a  declaration  of  trust,  signature, 
acknowledgment,  delivery,  and  registration.  This 
was  the  instrument  w^hich  was  amended  so  as  to 
require  the  additional  formalities  of  a  schedule  and 
an  oath.  Under  this,  and  like  instruments  prior  to 
the  statute  of  1881,  a  very  general  and  meager  de- 
scription would,  under  nil  circumstances,  suffice, 
with  tTie  (jualification  that  all  its  imperfections 
might,  in  the  majority  of  instances,  be  cured  by 
parol  proof.  This  is  illustrated  by  a  series  of 
cases  running  through  Gaff  v.  DihhreU,  10  Yer.,  146, 
152;  Barker  v.  WhecUp,  o  Hum.,  329;  Orerfoyi  v. 
Holinshade,  5  Heis.,  086,  and  culminating  in  At- 
wood  V.    Brown,   1    Tenn.    Leg.    Rep.,   59;    in    which 
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latter  case  the  proposition  was  announced  that 
"any  description  which  will  enable  third  persons 
to  identify  the  property,  aided  by  inquiries  which 
the  mortgage  itself  indicates,  will  be  sufficient;'' 
and  in  that  case  a  description  was  held  quite  defi- 
nite enough  which  set  forth  the  property  conveyed 
as  "seventeen  head  of  horses  and  three  mules, 
eight  wagons  complete,  six  carts  and  harness  com- 
plete, eighteen  scrapers  and  attachments,''  witli  no 
indication  of  place  or  other  means  of  identifica- 
tion. 

This  was  the  state  of  the  law  when  the  Act 
of  1881  was  passed.  Can  it  be  doubted  that  the 
Legislature  intended,  if  not  to  eliminate,  certainly 
to  supplement  this  lax  rule  so  far  as  it  was  oper- 
ative upon  general  assignments?  Beyond  question, 
before  this  act,  a  conveyance  in  trust  of  all  the 
grantor's  undivided  interest  in  all  the  real  estate  of 
his  father,  wherever  situated,  would  have  been 
good.  3IcGarock  v.  Dren/,  1  Cold.,  2(55.  Tt  would 
still  be  good  so  far  as  the  Statute  of  Frauds 
aftects  the  question.  But  would  it  be  good  in  a 
general  assignment  under  the  Act  of  1881 V  Cer- 
tainly as  to  the  conveying  part  of  the  deed — yes. 
But  would  it  pass  the  crucial  test  of  the  "inven- 
tory or  schedule?''  Suppose  the  language  should 
be  repeated  in  the  schedule — "all  the  undivided  in- 
terest of  the  undersigned  in  all  the  real  estate  of 
his  father  wherever  situated" — would  that  furnish 
any  such  information  as  a  schedule  is  designed  to 
furnish?      Why   have    a    schedule    if    the    generality 
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of  description  appearing  in  ordinary  deeds  will 
suffice  ?  Does  not  the  fact  that  a  schedule  is 
connmanded  by  the  statute  point  to  the  conclusion 
that  it  was  designed  to  fill  a  place,  and  serve  an 
office  that  the  ordinary  description  did  not  fill  and 
could  not  serve?  What  is  that  office?  Xot  to 
(tonvey — that  is  done  by  the  deed  itself — but  to 
furnish  such  particular,  definite,  and  detailed  in- 
formation of  the  estate  (»f  the  maker  as  will,  on 
the  one  hand,  convey  adeijuate  knowledge  to  the 
assignee  and  creditors,  and  on  the  other  hand, 
guard  against  the  fraud  of  the  maker  himself,  to 
the  end  that  immediately  upon  such  failure  the 
creditors,  or  the  assignee  representing  them,  can 
know  what  the  property  consists  of  and  where  it 
is,  and  can  take  immediate  charge  of  it.  When  a 
debtor  makes  a  general  assignment,  by  that  act  he 
is  held  to  make  a  full  surrender  to  the  law. 
That  surrender  must  be  actual,  not  colorable.  The 
description  of  the  property,  ac(!ording  to  its  nature, 
must  be  so  certain  by  indication  of  place  or  char- 
acter, as  that  the  assignee  can,  if  he  will,  at  once 
take  such  charge  and  possession  of  it  as  the  law 
authorizes  for  the  kind  or  species  of  property.  It 
will  not  do  to  say,  "all  moneys,  whether  in  my 
said  store  or  on  deposit  in  any  bank  in  the  city 
of  Memphis  or  elsewhere."'  Shall  the  assignee  be 
re(|uired  first  to  search  the  store,  and  then  make 
demand  at  the  counter  of  every  bank  in  the  city? 
When  this  has  been  done,  how^  shall  he  explore 
the    comprehensive   '*  elsewhere  ? '' 
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The  room  for  fraud  here  is  boundless.  True 
the  bill  charges  that  Muudinger's  property  consisted 
almost  exclusively  of  a  stock  of  hardware  in  his 
store-house,  No.  205  Main  Street,  Memphis,  and 
the  proceeds  of  sales  therefrom  in  the  hands  of 
or  under  the  control  of  8.  I.  McDowell  (a  re- 
ceiver appointed  by  the  Chancery  Court  of  Shelby 
County  in  the  case  of  Warvt^r  v.  Mnvdhiger)^  and 
of  the  fixtures  in  said  store-house,  and  the  choses 
in  action  due  said  Mundinger  (all  in  the  hands  of 
said  receiver),  *'  also  of  moneys  in  the  hands  of  T. 
B.  Edgington  and  others."  But  even  if  the  spe- 
cial situation  and  circumstances  of  the  debtor,  not 
referred  to  or  set  forth  in  the  assignment,  can 
have  any  effect  upon  the  character  of  the  schedule 
(which  is  more  than  doubtful),  that  would  not 
help  this  instrument.  It  is  not  unlawful  to  assign 
property  resting  under  attachment;  nor  could 
such  assignment  preclude  a  contest  of  the  attach- 
ment. Mundinger  could  have  made  a  sufficient 
schedule  of  his  money  by  referring  to  the  moneys 
in  the  hands  of  McDowell,  with  the  special  cir- 
cumstances under  which  McDowell  held  it,  that 
would  have  shown  his  inability  to  give  the  exact 
amount ;  he  could  have  shown  the  amount  in  the 
hands  of  Edgington ;  and  if  there  were  "  others " 
who  had  his  money,  their  names,  at  least,  could 
have  been  given,  and  if  they  held  the  money  at 
his  command  it  would  have  been  his  duty  to 
specify  the  amount  so  held.  Under  such  a  speci- 
fication   as    appears    in    this    schedule,    the    debtor, 
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after  making  his  general  assignment,  might  appro- 
priate a  large  part  of  his  assets  in  defiance  of 
the  assignee,  and  with  but  little  probability  of  de- 
tection. The  requirement  of  a  "full  and  complete 
inventory  or  schedule"  was  made  to  close  just 
such    avenues   of    fraud. 

We  are  of  opinion  that  the  description  of  the 
stock  of  goods  in  this  schedule  falls  clearly  within 
the  authority  of  Rosenbaam  v.  Moller^  1  Pickle, 
653,  although  the  estimated  value  of  the  stock  is 
not    stated. 

The  choses  in  action  present  a  more  difficult 
question.  In  Rosenbanm  v.  JHoller,  supra,  the 
schedule  contained  a  list  of  the  persons  indebted 
to  the  assignor,  with  a  statement  of  the  amount 
due  by  each.  Here  the  specification  is,  "also  all 
notes  and  accounts  due  me."  This,  standing  alone, 
would  be  clearly  bad;  but  it  is  followed  by  the 
statement:  *  *  '*A  description  of  said  notes 
and  accounts  will  be  found  in  my  books  and  in- 
voices in  said  store,  which  books  and  invoices  are 
embraced  in  my  assignment,  and  to  which  I  refer 
for  a  minute  and  detailed  description  thereof." 
Does  this  reference  cure  the  defects?  We  are 
clearly  of  the  opinion  that  it  does  not  as  to  the 
notes.  The  reference  should  be  to  the  notes  them- 
selves and  their  place  of  deposit.  We  think  mer- 
cantile accounts  may  be  properly  described  by  ref- 
erence to  particular,  mercantile  books,  accompanied 
with  a  statement  of  where  the  books  may  be 
found.       We    think    the    designation     here — "books 


APRIL   TERM,   1888.  687 


Scheibler  v.  Mundinger. 


and  invoices" — too  general.  The  description  of  the 
"books'*  containing  the  accounts,  and  their  place 
of  deposit,  should  be  sufficiently  definite  to  enable 
the  assignee,  by  the  exercise  of  reasonable  care, 
to  find  them  readily  by  means  of  the  knowledge 
which   the  instrument   itself    conveys. 

It  is  suggested  in  argument  that  Mundinger's 
offer  in  the  schedule — "if  required,  I  will  make 
this  Exhibit  A  more  full" — ought  to  rebut  any 
presumption  of  fraud  arising  from  its  vagueness. 
We  do  not  concur  in  this  view.  If  it  was  within 
his  power  to  supply  fuller  information,  as  the  of- 
fer indicates,  he  should  have  furnished  that  infor- 
mation before  the  instrument  was  filed.  The  sched- 
ule must  be  complete  when  it  becomes  a  part  of 
the   assignment. 

It  is  urged  that  Mundinger  made  as  complete 
a  schedule  as  he  was  able  in  view  of  the  pend- 
ing attachment  proceedings.  It  is  by  no  means 
true  that  one  cannot  make  a  general  assignment 
because  his  property  is  held  under  adverse  proceed- 
ings, as  in  case  of  the  levy  of  attachment  or  ex- 
ecution. Such  property  may  be  sufficiently  de- 
scribed by  a  direct  and  clear  reference  to  the  pro- 
ceedings and  the  officer's  levy.  No  such  reference 
appears  in  this  schedule,  nor  is  any  such  explana- 
tion ottered  in  the  bill  as  excusing  the  defective- 
ness  of    the    schedule. 

There  is  one  other  grave  defect  in  the  schedule. 
It  closes  with  the  statement:  "I  own  no  other 
property    save    that    named,    except    my    household 
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and  kitchen  furniture/'  Here  is  a  new  class  of 
property  not  previously  mentioned  in  the  schedule; 
it  is  not  stated  as  being  all,  or  any  part  of  it, 
exempt,  nor  is  any  information  given  as  to  its 
quantity,  character,  or  value,  save  such  as  may  be 
gathered  from  the  compreliensive  terms,  '*househoUi 
and  kitclien  furniture."  Stated  in  the  schedule  as 
it  is,  without  any  claim  of  exemption,  it  must  be 
treated  as  assets  intended  for  creditors,  and  the 
description    of    it   is   far   too   general. 

From  these  considerations  we  are  constrained  to 
declare   the   schedule   fatally   defective. 

The  insufficiency  of  the  oatli  is  settled  by  the 
principle  of  Lookout  Ban/:  v.  Noe^  2  Pick.  (5  S. 
W.    Rep.,   434).      In   that   case    it   is   said: 

"  The  oath  should  be  that  the  inventory  is  full 
and  complete,  showing  all  the  property  of  the 
debtor;  and  this  should  be  reduced  to  writing  in 
the  form  of  an  affidavit,  and  signed  by  the  debtors, 
or  one  of  them,  in  a  case  like  that  before  us. 
There  might  be  a  case  in  which  a  simple  affi- 
davit to  the  truth  and  correctness  of  the  inventory 
would  be  sufficient;  but  this  is  not  such  a  case 
for  two  reasons:  First,  the  inventories  do  not  re- 
cite, in  so  many  words,  upon  their  face,  that  they 
contain  full  and  complete  statements  of  all  the 
property  of  the  assignors;  and,  secondly ^  there  is  no 
affidavit  that  the  statements  therein   made  are  true/' 

In  the  case  at  bar  no  affidavit  is  attached  to 
the  schedule,  nor  is  the  averment  in  the  schedule 
sufficient   to   dispense   with   it.      Standing   alone,   the 
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first  clause  of  that  averment — "I  own  no  other 
property  save  that  named" — might  v^ell  answer  as  • 
the  negative  averment  of  the  positive  fact  required; 
but  the  addition  of  the  second  clause — "except  my 
household  and  kitchen  furniture" — shows  tliat  he 
does  own  other  property  than  that  named,  and  so, 
being  contradictory  of  the  first  clause,  destroys 
that  clause;  and  the  whole  sentence,  for  the  pur- 
poses  of    an   affidavit   or   oath,   is   reduced   to   /^^7. 

That  the  simple  signature  of  the  assignor  to 
the  schedule,  with  the  jurat  of  the  Clerk  appended, 
will  not  meet  the  demands  of  the  statute,  was  dis- 
tinctly  ruled   in    Lookout  Bank   v.    Noe^   supra. 

But  it  is  insisted  that  all  imperfections  of  the 
schedule  are  in  every  case  cured  by  that  clause  of 
Section  4  which  reads :  "  The  trustee  or  assignee 
shall  be  entitled  to  any  other  property  of  the 
debtor  not  embraced  in  the  assignment  and  not 
exempt  from  execution;"  and  it  is  said  that,  there- 
fore, no  harm  can  come  of  a  defective  or  meager 
schedule,  because  all  the  debtor's  property  will  go 
under  this  clause,  whether  named  or  not.  This 
contention  overlooks  both  the  true  purpose  of  the 
schedule,  which  has  been  above  laid  down,  and 
also  the  true  oflice  of  this  particular  clause.  It  is 
a  recognized  rule  of  construction  that  where  a 
general  clause  in  an  instrument  of  conveyance  is 
followed  by  special  words  in  accord  therewith,  the 
grant  will  be  limited  to  the  special  matter;  and 
it  has  been  repeatedly  held  under  this  rule  that  "a 
conveyance    of    all    property    of    every    description, 
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the  same  being  embraced  in  a  schedule  annexed," 
will  pass  only  the  i)roperty  in  the  schedule.  Bel- 
diug  Bros.  v.  Frankland^  8  Lea,  70,  and  eases  cited; 
Burrill  on  Assignments  (Ed.  1887),  Sees.  95,  13(>- 
188. 

It  was  to  avoid  the  force  of  this  rule  that  the 
clause  in  question  was  inserted  in  the  statute. 
The  particular  kind  of  instruments  which  formed 
the  subject  of  the  statute — general  assignments  of 
all  a  debtor's  property  for  the  benefit  of  creditors 
— in  connection  with  Sections  2  and  3,  fully  marked 
out  the  scope  of  the  legislation.  But  the  danger 
was  that  the  provisions  of  Section  4  touching  the 
schedule,  standing  aloije,  would,  under  the  rule 
above  quoted,  narrow  that'  scope  to  the  terms  of 
the  'schedule.  To  prevent  this  construction,  the 
added  words  were  introduced  into  the  statute. 
Such  we  hold  to  be  the  true  purpose  of  that 
clause  of    Section   4. 

But  the  decisions  of  sundry  States  having  stat- 
utes more  or  less  like  our  own  are  pressed  upon 
the  attention  of  the  Court  in  support  of  the  prop- 
osition that  a  defective  schedule  or  oath  will  not 
avoid  the  assignment,  and  that  these  requirements 
are  merely  directory,  and  should  be  construed  lib- 
erally, and  a  deficient  execution  aided  in  the  in- 
terest of  creditors  to  secure  an  equal  distribution 
of  the  debtor's  assets.  These  views  have  been 
presented  in  able  and  elaborate  arguments,  and 
the  Court  has  examined  with  care  the  authorities 
and    reasoning    relied    upon.      These,    however,    are 
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not  open  questions  in  Tennessee.  In  /////  v.  Alex- 
arulery  16  Lea,  496,  it  is  said  these  provisions  are 
"mandatory  and  absolutely  indispensable  to  the  va- 
lidity, of  tlie  deed  of  assignment;''  that  the  re- 
quirement of  an  oath  "addresses  itself  to  the 
sworn  conscience  of  the  debtor,  and  makes  room 
for  punishment  for  perjury;"  that  tlie  failure  to 
comply  with  tlie  requirement  "makes  the  deed 
fraudulent  on  its  face;"  and  the  instrument  in 
that  case  was  held  fraudulent  because  of  the  ab- 
sence of  the  oath.  This  was  re-affirmed  in  Rosen- 
baum  V.  Moller,  1  Pick.,  660,  and  again  in  Look- 
out Bank  v.  i\W,  2  Tick.  (5  S.  W.  Rep.,  435). 
And  in  the  case  of  (^artcr  Bros.  v.  Col/ier,  decided 
at  the  present  term  of  the  Court,  it  appeared  that 
a  general  assignment  had  been  made  with  schedule 
and  oath,  and  filed  in  the  Register's  office.  After 
this  time,  and  before  registration,  upon  a  consulta- 
tion had  between  the  Register  and  the  Clerk  of 
the  County  Court,  it  was  determined  that  'the 
proper  place  for  the  schedule  was  in  the  office  of 
the  Clerk;  and  hence,  without  the  knowledge  of 
the  assignee,  or  of  any  other  person  interested  in 
the  instrument,  the  schedule  was  detached  and  filed 
in  the  Clerk's  office,  and  the  assignment  was  reg- 
istered without  it.  In  this  state  of  the  matter,  an 
attaching  creditor  seized  the  property,  alleging  that 
the  assignment  was  invalid  for  want  of  the  sched- 
ule.  The  Court  ruled  that  the  assignment  as  reg- 
istered was  absolutelv  void,  and  rendered  a  decree 
in   favor   of   the.  attaching   creditor. 
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A  strict  construction  of  tlie  act  is  manifestly 
proper  in  view  of  the  far-reaching  eftect  of  a  gen- 
eral assignment  upon  particular  instruments  and 
acts  of  a  debtor  in  themselves  legal  until  super- 
seded by  this  more  powerful  instrument.  By  Sec- 
tions 2  and  3  all  deeds  of  trust  and  mortgages  of 
a  portion  of  the  debtor's  property  within  three 
months  of,  and  in  contemplation  of,  a  general  as- 
signment are  made  void;  likewise  all  confessions 
of  judgment  and  judgments  by  default  or  collusion 
within   like   time   and   in   like   contemplation. 

These  are  very  grave  results  to  be  accomplished 
by  the  single  act  of  the  debtor;  and  whether  it 
be  held  that  the  proposed  "contemplation"  shall 
rest  wholly  wMthin  the  mind  of  the  debtor  and 
upon  his  statement  or  be  subject  to  counterviiiling 
and  independent  proof,  and.  whether  it  be  held 
that  the  knowledge  and  purposes  of  the  debtor 
alone  should  be  passed  upon  or  that  the  knowl- 
edge and  motives  of  the  creditor  should  be  like- 
wise considered,  the  Court  should  be  sure  that  it 
has  before  it  the  particular  instrument  designed  by 
the   Legislature. 

Furthermore,  by  the  rigid  holding  that  the 
schedule  and  affidavit  are  absolutely  essential  to 
the  validity  of  the  instrument,  such  certainty 
and  synmietry  are  lent  to  the  subject  as  could  not 
be  otlierwise  gained;  and  the  question  of  what  is 
and  what  is  not  a  valid  general  assignment  is 
placed  beyond  doubt,  and  so  is  removed  the  dis- 
tressing  uncertainty   that    has    prevailed   among    the 
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members  of  the  profession  since  the  passage  and 
promulgation  of  the  act.  Concerning  what  prop- 
erty is  conveyed  there  can  rarely,  if  ever,  be  any 
doubt  or  dispute,  such  as  arose  in  the  case  of 
HayB  V.  Coriiigton.  The  stern  requirement  that 
such  a  schedule  and  affidavit  shall  be  filed  as,  in 
a  case  of  willful  and  corrupt  concealment,  will 
render  reasonably  probable  a  conviction  of  perjury 
in  a  prosecution  set  on  foot  by  persons  who  shall 
sufter  from  the  fraudulent  concealment  of  the 
debtor,  will  induce  a  degree  of  carefulness  that,  in 
the  practical  result,  will  render  such  prosecutions 
unnecessary. 

Moreover,  the^  Court,  under  the  guise  of  a  lib- 
eral construction,  cannot  so  minimize  the  plain 
provisions  of  a  statute  as  to  practically  destroy 
their  efficient  operation,  and  so  say  that  the  Leg- 
islature did  not  intend  that  its  command  should 
be  obeyed;  and  for  a  stronger  reason  this  is  true, 
when  the  requirement  is  that  a  particular  thing  be 
done,  and  when  this  requirement  is  a  new  graft 
upon  an  t)ld  system,  and  one  of  the  most  strongly 
marked  of  all  the  new  features  introduced.  It  is 
the  duty  of  the  Court  to  enforce  this  law  as  it 
is  found  upon  the  statute-book,  and  if  it  be  a 
good  law  its  beneficent  results  will  more  clearly 
appear;  if  it  be  a  bad  one  its  character  will  be 
the  sooner  manifest,  and  relief  can  be  craved  of 
that  body  whose  duty  it  is  to  make  new  laws 
and   to   mend   old   ones. 

Nor    can    any  just    inference    be    based,    as  inti- 
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mated,  upon  the  fact  that  it  is  to  the  interest  of 
the  assignor  to  make  the  proposed  general  assign- 
ment invalid  or  tlie  contrary.  Presumably  it  would 
be  to  his  interest  to  take  all  x^^^^ible  pains  to 
make  it  valid,  otherwise  he  would  not  make  it  at 
all.  Men,  in  matters  of  business,  usually  act 
within  well-known  limitations,  upon  clearly  con- 
ceived motives  of  interest.  But  be  this  as  it 
may,  the  whole  matter  is  now  committed,  as  it 
has  ever  been  in  this  State,  to  the  inherent  power 
of  disposition  lodged  in  the  owner  of  property, 
and  in  the  absence  of  any  general  insolvent  law 
which  would  give  creditors  the  initiative  upon  the 
happening  of  certain  acts  indicative  of  insolvency, 
matters  must  be  permitted  to  go  as  they  have 
heretofore  gone;  if  the  debtor  complies  with  the 
provisions  of  law  in  making  his  deed  of  trust  or 
assignment,  he  now,  as  ever  before,  gives  to  his  prop- 
erty the  direction  he  desires;  if  he  does  not,  the  dili- 
gent and  the  wise  will  continue  to  possess  the  same 
power  they  have  always  had,  and  all  the  Court  can 
do  is  to  observe  the  contest  and  decide  its' issue. 

The  question  already  considered  being  decisive  of 
the  case,  it  is  unnecessary  to  notice  others  made  in 
the  argument  and   in  the  briefs  of  counsel. 

The  Chancellor  sustained  the  demurrer  and  die- 
missed  the  bill,  and  his  decree  is,  in  all  respects, 
affirmed. 

Judge  Folkes,  having  been  of  counsel,  did  not 
participate   in    the   hearing   or   decision   o£  this   case. 
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*  Wadsworth  v.  Western  Union  Telegraph  Company. 

(Jacksov.      May   29th,   1888.) 

1.  Telegraph  Companies.     Negligence  in  transmission  of  messages.     Re- 

ceiz'er's  right  of  action. 

The  party  to  wham  a  telegram,  intended  for  his  personal  benefit,  is 
addressed,  has  a  right  of  action  for  damages  against  the  telegraph 
company  for  negligent  delay  in  its  transmission  and  delivery. 

Code  cited :  J  1542  (M.  &  V.) ;  jf  1323  (T.  &  S.). 

2.  Same.     Same.     Measure  of  damages.     Case  in  judgment. 

Where  telegraphic  messages  addressed  to  a  sister,  informing  her  of  the 
serious  illness,  and  later  of  the  death,  of  her  brother,  were  negligently 
delayed  in  their  transmission  and  delivery,  so  that  the  sister  was  denied 
the  opportunity  of  attending  on  her  brother  in  his  last  sickness,  and 
making  necessary  preparations  for  his  funeral,  she  has  a  clear  right 
to  recover  of  the  company  sonte  damages  for  its  breach  of  duty  and 
contract ;  and  may,  in  such  case,  recover,  in  addition,  such  further 
sum  as  will  reasonably  compensate  for  the  grief,  disappointment,  or 
other  injury  to  her  feelings,  oci:asioned  by  such  default  of  the  com- 
pany. 

Cases  cited :  59  Texas,  563  (46  Am.  Rep.,  278) ;  55  Texas,  303  (40  Am. 
Rep.,  805)  ;  66  Texas,  580  (59  Am.  Rep.,  623). 


FROM    SHELBY. 


Appeal    in    error    from   Circuit    Court    of    Shelby 
County.      L.   II.   Estes,  J. 

*  In  the  leading  case  of  Marr  v.  Western  Union  Telegraph  Company, 
reported  on  page  $30  of  1st  Pickle's  Reports,  the  name  of  the  attorney 
who  d)>j)eared  for  the  plaintiff  was  incorrectly  printed  as  T,  C,  Murray^ 
when  it  V^ould>ave  been  F.  C.  MAURY.— Reporter. 
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John   1).   Martin   for  Wadsworth. 

TuRLEY   &   Wright   for  Telegraph   Company. 

Caldwell,  J.  This  nuit  was  brought  in  the 
Circuit  Court  at  Memphis  by  Mrs.  Jennie  IL  Wads- 
worth  and  her  husband,  T.  J.  Wadswortli,  against 
the  Western  Union  Telegraph  Company  for  failing 
to  promptly  deliver  to  her  the  following  telegraphic 
messages : 

"Memphis,   October   2d,  1887. 
''To   Mrs.    r.   J.    Wadsirorth,   Byhalia,   Miss.: 

"Your  brother,  Billic  Howell,  is  in  a  dying 
condition    at   105   Jefterson   Street. 

"K.   C.    Walden." 
And 

"Memphis,   Octol)er   3d,  1887. 
''To  Mrs.    T.   J.    Watfsirorthy   By/falia,    Miss.: 

"Mr.  Howell  died  this  morning.  Advise  us  what 
to   do.     Will   look  for  some   one   on  morning  train. 

"K.   C.   Waldkn." 

It  is  averred  in  the  declaration  that  Byhalia  is 
about  twenty-eight  miles  from  Memphis,  and  that 
the  two  places  are  connected  by  direct  line  of 
telegraphic  wire  and  railroad;  that  Billie  Howell, 
a  brother  of  Mrs.  Wadsworth,  one  of  the  plaint- 
ift"s  was  "seized  with  a  mortal  malady"  in  the 
city  of  Memphis  on  the  2d  day  of  October,  1887, 
and  that    at    about  the  hour    of  7   o'clock  p.f  m.  of 
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that  day  R.  C.  Walden,  "a  friend  of  the  family," 
presented  to  the  defendant  the  former  of  the  mes- 
sages just  set  out,  written  upon  one  of  its  day  or 
full-rate  blanks,  and  that  it  was  accepted  by  the 
defendant  for  immediate  transmission  and  delivery 
to  her;  that  through  the  gross,  wanton,  atid  reck- 
less negligence  of  the  defendant,  and  in  palpable 
violation  of  its  duty,  the  message  was  by  the  de- 
fendant detained  and  not  delivered  until  about 
11 :  30  o'clock  A.  m.  of  the  next  day,  and  several 
hours  after  the  death  of  Howell;  that  he  died 
about  6:30  o'clock  a.  m.  on  the  3d  of  October, 
1887,  and  a  few  moments  thereafter  the  second  of 
said  telegrams  was  presented  and  accepted  for  im- 
mediate transmission  and  delivery,  as  was  the  other 
one,  and  that  through  the  same  gross,  wanton,  and 
reckless  negligence  of  the  defendant  this  second 
message  was  detained  and  not  delivered  by  the  de- 
fendant until  about  the  same  time  the  other  one 
was  delivered;  that  l)y  reason  of  this  negligence 
and  breach  of  duty  on  the  part  of  the  defendant 
Mrs.  Wadsworth  was  prevented  from  attending  her 
dying  brother  and  ministering  to  him  in  his  last 
hours,  and  also  from  making  desired  preparations 
for  his  interment;  that  the  messages  were  sent  at 
her  expense,  and  that  she  paid  full  toll  therefor — 
''to   her   damage   ten   thousand   dollars/' 

Demurrer  was   sustained,   and   the    suit   dismissed. 
Plaintiffs   have   appealed   in    error. 

The    iirst    assignment    of    demurrer    is    that    the 
declaration    shows    no    cause    of   action,    in    that    it 
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avers  no  pecuniary  damage  or  personal  injury;  that 
mental  suftering,  unaccompanied  by  pecuniary  in- 
jury,  will   not   sustain    an   action. 

Clearly  the  declaration  discloses  a  case  for  some 
damage;  and  to  this  extent,  it  must  be  conceded, 
the  action  in  sustaining  the  demurrer  was  errone- 
ous. 

The  messages  in  question  were  couched  in  de- 
cent language,  and  were  lawful  in  their  purposes. 
Such  being  true,  Walden  had  a  legal  right  to 
send  them,  and  Mrs.  Wadsworth  a  Ifegal  right  to 
receive  them;  and  it  was  the  plain  duty  of  the 
defendant  to  deliver  them  promptly.  Its  derelic- 
tion of  duty  and  violation  of  her  legal  right,  as 
averred  in  the  declaration  and  confessed  in  the 
demurrer,  unquestionably  gave  her  a  right  of  ac- 
tion. "  Every  infraction  of  a  legal  right,  in  con- 
templation of  law,  causes  injury.  This  is  practi- 
cally and  legally  an  incontrovertible  proposition. 
If  the  infraction  is  established,  the  conclusion  of 
damages   inevitably   follows."      1    Suth.  on   Damages, 

But  the  question  most  debated  at  the  bar  by 
learned  counsel,  and  the  one  of  most  importance 
and  interest  in  this  case,  is  whether  or  not  injury 
to  the  feelings,  anguish,  and  pain  of  mind,  occa- 
sioned by  the  defendant's  breach  of  duty  to  Mrs. 
Wadsworth,  can  be  regarded  as  an  element  of 
damage   under  the   law. 

In  actions  for  personal  injury  the  general  rule 
— which    is    too    familiar    to    admit    of    citations    of 
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authority  to"  sustain  it — is  that  both  bodily  pain 
and  mental  suffering  connected  therewith  are  to  be 
considered  by  the  jury  in  estimating  the  amount 
of  damage  sustained  and  the  sum  to  be  recovered 
by  the  plaintiff.  Upon  the  latter  element  it  is 
very  truthfully  and  appropriately  remarked  by  a 
learned  author  that  "the  mind  is  no  less  a  part 
of  the  person  than  the  body,  and  the  sufferings 
of  the  former  are  sometimes  more  acute  and  last- 
ing than  those  of  the  latter.  Indeed,  the  suffer- 
ings of  each  frequently,  if  not  usually,  act  recip- 
rocally  on   the    other."      3    Suth.   on   Damages,   260. 

After  laying  down  the  rule  as  we  have  stated 
it  to  be,  and  citing  some  of  the  very  many  de- 
cisions  adopting   it,   Mr.   Wood   says: 

"But  we  do  not  apprehend  that  the  rule  has 
any  such  force  as  to  enable  a  person  to  maintain 
an  action  where  the  only  injury  is  mental  suffer- 
ing,  as  might  be  thought  from  a  reading  of  the 
loose  (Ucta  and  statements  of  the  Court  in  some 
of  the  cases.  So  far  as  I  have  been  able  to  as- 
certain the  force  of  the  rule,  the  mental  suffering 
referred  to  is  that  which  grows  out  of  the  sense  of 
peril  or  the  mental  agony  at  the  time  of  the  happen- 
ing of  the  accident,  and  that  which  is  incident  to 
and  blended  with  the  bodihj  pain  incident  to  the  in- 
jury, and  the  apprehension  and  anxiety  thereby  in- 
duced''     Wood's   Mayne   on   Damages,   p.   74,   note. 

On   the   same   subject   Mr.   Cooley   says: 

"  But  in  this  country,  as  well  as  in  England, 
the    ground    of    the    recovery    must    be    something 
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besides  an  injury  to  the  feelings  and  affections  or 
a  loss  of  the  pleasure  and  comfort  of  the  society 
of  the  person  killed;  there  must  be  a  loss  to  the 
claimant  that  is  capable  of  being  measured  by  a 
pecuniary   standard/'      Cooley   on   Torts,   271. 

These  are  the  strongest  statements  of  the  rule 
contended  for  bv  the  defendant  which  we  hav^e 
seen;  and  to  them  we  give  our  full  approval  when 
a]>plie<l  to  the  class  of  cases  with  respect  to  which 
they  are  made.  But  they  are  applicable  peculiarly, 
not  to  say  exclusively,  to  actions  for  injury  to 
the  person,  where  physical  injury  is  the  sole  ground 
of  the  action,  and  without  which  the  action  will 
not   lie   at   all. 

This,  however,  is  an  action  on  the  facts  of  the 
case,  which  is  permissible  under  our  Code,  and 
may  include  all  matters  embraced  in  an  action  ex 
delicto^  and  also  those  proper  to  be  considered  in 
an   action    ex   ntnfrnrfu. 

The  plaintiff  having  a  clear  right  of  action  for 
somr  damage,  as  we  have  already  seen,  may  main- 
tain her  action  and  recover  (dl  the  damage  she 
may  show  herself  to  have  sustained  by  reason  of 
the  wrongful  act  of  the  defendant;  and  in  ascer- 
taining the  amount  thereof  all  proven  elements  of 
damage  admissible  in  either  form  of  action,  are 
for   the   consideration    of    the  jury. 

In  an  action  for  tort  the  injured  party  may  re- 
cover such  damages  as  result  proximately  and 
naturally  from  the  wrongful  act  of  the  defendant, 
and  also  exemplary  damages  where  the  act  was  done 
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with  malice,  or  under  circumstances  of  aggravation  ; 
and  in  an  action  for  a  breacli  of  contract  the 
measure' of  the  damages  recoverable  is,  generally, 
the  loss  which  the  contracting  parties,  with  all 
the  facts  before  them,  would  have  contemplated  as 
flowing  directly  from  its  breach.  2  Thompson  on 
Neg.,  p.  849;  Gray's  Conmiunications  by  Telegraph, 
146. 

The  latter  author,  on  the  next  page,  says : 
"  Neither  in  an  action  of  tort  nor  in  one  of  con- 
tract can  a  party  recover  damages  for  mental  au- 
guish  alone ;  he  can  recover  such  damages,  in  con- 
sonance with  the  foregoing  rules,  at  least  only 
where  he  is  entitled  to  recover  some  damage  on  an- 
other groundJ' 

There     is    a    large    class    of    actions    for    tort    in\ 
which  substantial   recoveries  are  authorized  and   sus- 1 
tained    for     injury     to    the    feelings    of    the    person  I 
suing,   when    the    other    damage   is   nominal   merely.  \ 
As   instances  of    such   actions,  we   mention   the    case 
of    a   husband   suing   for   an    injury   to    his   wife,   or 
for   seducing   or   enticing   her    away   from    him,    and 
that    of    a    parent    suing    for    the    seduction     of    ai 
daughter.      In   all    these   cases   the    main    element    of  ^ 
damage,   the    real   injury   sustained,    is   the   wound  to 
the    feelings — the    loss    of    service    upon    which    the 
actions    are    technically    based    being    but     a     legal/ 
fiction,    and     more     imaginary    than    real.       Lore   v. 
Masonery    ()    Bax.,     27 ;     Parker    v.    Meeh\    3    Sneed, 
30;    Maginnoy  v.    Soudek^   5   Snced,   147;    Cooley  on 
^     Torts,   224,   22t5,   231;    3   Suth.   on    Dam.,  744. 
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With  reKpcct  to  actions  for  breach  of  contract, 
Mr.  Sutherland  asks  the  ([uestion :  "  May  damages 
for  breach  of  contract  include  other  than  pecuniary 
elements?"  and  then  he  proceeds  to  say:  "'In 
actions  upon  contract  the  losses  sustained  do  not, 
by  reason  of  tlie  nature  of  the  transactions  which 
they  involve,  embrace  ordinarily  any  other  than 
pecuniary  elements.  There  is,  however,  no  reason 
why  other  natural  and  direct  injuries  might  not 
justify  and  require  compensation.  Contracts  are 
not  often  made  for  a  purpose  the  defeating  or 
impairing  of  wtiich  can,  in  a  legal  sense,  inflict  a 
direct  and  natural  injury  to  the  feelings  of  'the 
injured  party.  A  breach  of  promise  of  marriage 
is  an  instance  of  such  a  contract,  and  such  con- 
siderations enter  into  the  estimate  of  the  damages. 
The  action  for  such  a  cause  is  often  referred  to  as 
an  exceptional  action.  In  a  certain  sense  it  is  so; 
but  in  the  particular  action  under  consideration  it 
is  only  peculiar.  It  is  an  action  upon  contract, 
and  the  damages  allowed  are  such  as,  considering 
the  nature  and  benefits  of  the  thing  promise^,  will  be 
adequate  compensation."     1  Suth.  on  Dam.,  156,  157. 

To  further  illustrate  and  answer  his  question, 
the  same  author  says :  *  *  "•  Where  a  con- 
tract is  made  to  secure  exemption  from  a  particu- 
lar inconvenience  or  annoyance,  or  to  confer  a 
particular  enjoyment,  the  breach,  so  far  as  it  dis- 
appoints in  respect  to  that  purpose,  may  give  a 
right  to  damages  appropriate  to  the  objects  of  the 
contract.''     iJ.,   157-8. 
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These  are  but  illustrations  and  applications  of 
the  general  rule,  which  we  have  already  stated, 
for  the  estimation  of  dannages  in  actions  for  breach 
of  contract.  They  serve  the  purpose  of  show- 
ing that  in  the  ordinary  contract  onh'  pecuni- 
ary  benefits  are  contemplaj^ed  by  the  contracting 
parties,  and  that  therefore  the  damages  resulting 
from  the  breach  of  such  a  contract  must  be  meas- 
ured by  pecuniary  standards;  and  that  where 
otber  than  pecuniary  benefits  are  contracted  for, 
other  than  pecuniary  standards  will  be  applied  in 
the  ascertainment  of  the  damages  flowing  from  the 
breach. 

The  case  before  us  (so  far  as  it  is  an  action 
for  breach  of  contract)  is  subject  to  the  same 
general  rule,  and  the  defendant  is  answerable  in 
damages  for  the  breach  according  to  the  nature  of 
the  (Contract,  and  the  character  and  extent  of  the 
injury   sufltered  by   reason   of    its   non-performance. 

The  messages  were  sent  for  a  particular  pur- 
pose, which  was  disclosed  upon  their  faces,  and  of 
which  the  defendant  had  full  notice.  That  pur- 
pose was  not  of  a  pecuniary  nature.  There  was 
no  offer  or  instruction  to  buy  or  sell  any  thing — 
no  proposition  or  promise  with  respect  to  any  busi- 
ness  transaction.  v 

The  messages  were  of  far  greater  importance  to 
the  receiver  than  any  of  these.  Iler  brother  was 
lying  at  the  point  of  death  in  easy  reach  of  her. 
It  was  information  of  this  fact  that  the  defendant 
first    undertook    to    convey   to    her  for    a  stipulated 
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sum,  and  which,  if  couveyed  promptly,  would  have 
enabled  her  to  be  with  him  in  hie  last  moments, 
and  would  have  saved  her  the  injury  of  which 
she   complains. 

Then  her  brother  died  awav  from  her ;  his 
body  needed  her  attention,  and  would  have  received 
it,  as  averred,  if  the  defendant  had  done  its  duty. 
It  was  intelligence  of  the  death  which  the  de- 
fendant agreed,  in  the  second  place,  to  communi- 
cate to   her. 

Tlie  messages  were  proper  in  language,  and 
lawful  in  purpose.  She  was  entitled  to  the  in- 
formation they  contained,  and  to  whatever  benefits 
that  info'rmation  would  have  conferred  upon  her, 
even  though  such  benefits  be  mainly  or  altogether 
to  the  feelings  and  aftections.  The  defendant  con- 
tracted that  she  should  have  those  benefits,  and 
that  she  should  be  spared  whatever  pain  and  an- 
guish such  information,  promptly  conveyed,  would 
prevent. 

By  all  the  authorities,  including  our  Code,  it 
was  the  duty  of  the  defendant  to  transmit  and 
deliver  these  messages  "correctly  and  without  un- 
reasonable delay,"  and  in  failing  to  do  so  it  be- 
came responsible  for  all  loss  or  injury  occasioned 
thereby.  Code  (M.  &  V.),  §§1541,  1542;  Marr 
,'v.  Telegraph  Company^  1  Pickle,  529;  Gray's  Com. 
by  Tel.,  Sections  81,  82,  et  se.q,;  Cooley  on  Torts, 
046-7;  Wharton  on  Neg.,  Sec.  767;  3  Suth.  on 
Dam.,  298-300;    Sher.   &   Red.   on  Xeg.,   Sec.   605. 

This   rule  of  damages  is  enforced  by  the  Supreme 
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Courts  of  Georgia,  Virginia,  and  other  States, 
even  where  the  message  is  in  cipher.  W.  U.  Tel, 
Co.  V.  Fatman,  73  Ga.,  285  (54  Am.  Rep.,  877); 
W.  U.  Tel  Co.  V.  Reynolds,  77  Va.,  173  (4G  Am. 
Rep.,   715),    and   Reporter's   note   at  end   of    case. 

It  is  true  that  most  of  the  adjudged  cases,  in 
which  telegraph  companies  have  been  required  to 
respond  in  damages  for  their  negligence,  have  in- 
volved questions  of  pecuniary  loss;  but  we  cannot 
agree  that,  for  that  reason,  the  liability  should  at- 
tach  and   be   enforced   in   such   cases   only. 

Telegraphy  is  of  comparatively  recent  origin ; 
and  the  law  concerning  the  duties  and  liabilities 
of  telegraph  companies  has  hardly  passed  its  in- 
fancy, and  cannot  be  expected,  at  so  early  a  day 
in  its  history,  to  be  settled,  even  in  its  important 
parts,   by  a   long  line  of   concurring  decisions. 

In  addition  to  this,  it  is  but  reasonable  to  pre- 
sume that  such  a  flagrant  breach  of  plain  obliga- 
tion with  respect  to  matters  so  near  the  heart  and 
so  accustomed  to  the  respect  of  all  mankind  as  is 
here  averred,  has  but  seldom  occurred,  and,  there- 
fore, has  but  seldom  been  brought  to  the  atten- 
tion  of    the   courts   of    the   country. 

To   hold   that  the  defendant  is   not   liable   in  this 
case   for    the    wrong    and    injury   done    to    tlie    feel- 
ings  and   aft'ections    of    Mrs.    Wadsworth    by   its   de- 
fault,   would    be    to    disregard    the    purpose    of    the    ^ 
telegrams    altogether,   and    to    violate    that    rule    of    . 
law  which   authorizes  a  recovery  of  damages  api)ro- 

priate  to  the   objects   of    the    contract   broken;    and, 
46 
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furthermore,  such  a  holding  would  justify  the  con- 
cluflion  that  the  defendant  might,  with  impunity, 
have  refused  to  receive  and  transmit  such  messages 
at  all ;  and  that  it  has  the  right  in  the  future  to 
do  as  it  has  done  in  this  case,  or,  at  least,  that 
it  cannot  be  required  to  respond  in  damages  for 
doing   so. 

To  such  a  result  we  think  no  Court  should 
submit.  The  telegraph  company  is  the  servant 
rather  than  the  master  of  its  patrons.  It  is  their 
prerogative  to  determine  what  messages  they  will 
present,  and  so  they  are  lawful'  it  is  bound  bj^ 
law,  upon  payment  of  its  toll,  to  transmit  and 
deliver  them  correctly  and  promptly.  It  has  no 
right  to  say  what  is  important  and  what  is  not, 
what  will  be  profitable  to  the  receiver  and  what 
will  not,  what  has  a  pecuniary  value  and  w^hat 
has  not;  but  its  single  and  plain  duty  is  to  make 
thp  transmission  and  delivery  with  promptitude  and 
accuracy.  When  that  is  done  its  responsibility  is 
ended ;  when  it  is  omitted  through  negligence,  the 
company  must  answer  for  all  injury  resulting, 
whether  to  the  feelings  or  to  thp  purse — one  or 
both — subject  alone  to  the  proviso  that  the  injury 
be  the  natural  and .  direct  consequence  of  the  neg- 
liifent  act. 

Continuing  the  discuvssion,  and  as  illustrative  of 
his  position  as  to  the  allowance  or  non-allowance 
of  a  recovery  for  injury  to  the  feelings,  Mr.  Wood 
says  that  an  action  will  not  lie  for  "charging  a 
lady   with   being  a    prostitute    or  a   gentleman    with 
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being  a  scoundrel,  a  blaek-leg,  a  cheat,"  etc.,  un- 
less the  charge  be  productive  of  some  special  dam- 
a^'^.s*  aj)art  from  mental  anguish  occasioned  tliereby. 
Wood's  Mayne   on    Damages,   75. 

This  is  conceded  to  be  true  at  common  law, 
because,  as  stated  by  the  same  author,  such  of- 
fenses are  not  by  the  common  law  crimes  in  the 
legal  sense.  But  if  by  statute  the  making  of  such 
charges  be  rendered  actionable  per  .sv,  and  the  in- 
jured party  in  that  way  get  a  standing  in  Court, 
a  recovery  may  be  had  for  all  damages  sustained, 
including  mental   suffering. 

In  this  connection,  and  in  addition  to  what  has 
already  been  said  with  regard  to  the  right  of  ac- 
tion growing  out  of  the  defendant's  breach  of  duty, 
it  is  to  be  observed  that  we  have  a  statute  which 
expressly  confers  the  right  of  action.  Section  1541 
of  our  Code  requires  telegraph  companies  to  trans- 
mit and  deliver  all  proper  messages  "  correctly  and 
without  unreasonable  delay;"  and  for  a  failure  to 
do  so,  the  defaulting  company  is,  by  Section  1542, 
declared  to  be  "liable  in  damages  to  the  party 
aggrieved." 

The  language  of  each  section  is  general,  broad, 
and  comprehensive.  The  act  does  not  discriminate 
between  messages  appertaining  to  matters  pecuni- 
ary merely  and  those  having  reference  to  matters 
of  a  domestic  nature,  as  are  those  now  before  us. 
On  the  contrary,  all  must  be  transmitted  and  de- 
livered alike.  The  obligation  upon  the  company 
is  the  same    in    the    one    class   of   cases    as    in   the 
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other;     and    if    default    occur,    the    remedy    is    the 
same   for  one   person   that  it  is  for  another  person. 

There  is  no  discrimination  witli  respect  to  the 
nature  of  the  messages  to  be  conveyed,  nor  is 
there  any  discrimination  with  respect  to  the  nature 
of  the  damages  to  be  recovered  for  the  company's 
default.  One  section  imposes  a  general  duty,  and 
the  other  gives  a  universal  right  of  action  for  the 
breach  of  that  duty.  And  of  necessity  the  nature 
and  amount  of  damages  recoverable  in  each  par- 
ticular case  are  to  be  determined  by  the  character 
of  the  message  and  the  extent  of  the  injury 
caused  by   the   defendant's   default. 

It  is  true  that  the  "officer  or  agent"  of  the 
company  who  willfully  violates  any  of  the  provis- 
ions of  Section  1541  is,  by  Section  1542,  declared 
to  be  "guilty  of  a  misdemeanor,"  but  that  does 
not  take  the  place  of  or  diminish  the  civil  liabil- 
ity. Both  remedies  are  expressly  given,  and  neither 
is  exclusive  or  in  lieu  of  the  other.  The  oft'end- 
ing  officer  or  agent  is  guilty  of  a  misdemeanor, 
and  he  and  the  company  are  "  also  liable  in  dam- 
ages to   the  aggrieved   party." 

The    question    with    respect    to    the    measure    of 
damages    in    a   case   like   this,    though    not    of    fre- 
quent   occurrence    heretofore,    is    not    entirely    new ; 
nor   is   the  view  we  have   expressed  without   express  i 
authority   to   sustain   it.  ) 

Sherman   &   Redfield   say :  f 

"In    case    of   delay   or    total    failure    of    delivery | 
of     messages     relating    to     matters     not     connected' 
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with  business,  such  as  personal  or  domestic  mat- 
ters, we  do  not  think  that  the  company  in  fault 
ought  to  escape  with  mere  nominal  damages  on 
account  of  the  want  of  strict  commercial  value,  in 
such  messages.  Delay  in  the  avnouv cement  of  a  deaths 
an  arrivaly  the  straying  of  a  child,  and  the  like, 
may  often  be  lyrodiictive  of  an  injury  to  the  feelings 
which  cannot  easily  be  estimated  in  money,  bat  for  which 
a  jury  should  he  at  liberty  to  award  fair  damages. 
Yet  in  such  cases  the  damages  should  not  be  en- 
hanced by  evidence  of  any  circumstances  which 
could  not  reasonably  have  been  anticipated  as  prob- 
able from  the  language  of  the  written  message." 
Sher.    &  Red.   on  Neg.,   Sec.   605,   p.   662. 

To  the  same  effect  are  the  following  cases:  So 
Relic  V.  W.  U.  Tel.  Go,,  55  Texas,  303  (40  Am. 
R.,  805) ;  G.,  C.  ^  Santa  Fe  Ry  Co.  v.  J.  T. 
Levy,  59  Texas,  542  (46  Am.  R.,  269);  Stuart  v. 
W.    U.    Tel    Co.,  66    Texas,   58'J    (59   Am.   R.,   623). 

In  the  first  of  these  cases  the  telegraph  com- 
pany was  held  to  be  liable  to  So  Relle  for  injury 
to  his  feelings,  caused  by  its  failure  to  promptly 
transmit  and  deliver  to  him  a  telegram  announc- 
ing the  death  of  his  mother,  whereby  he  was  pre- 
vented from  attending   her  funeral. 

Levy's  case  is  properly  reported  in  the  head- 
note,   which   is   as   follows :    . 

"The  plaintiff  delivered  to  the  defendant,  a  rail- 
way company  operating  a  telegraph,  a  message  on 
Sunday,  announcing  the  death  of  his  wife  and 
child    to    bis    father,    and    requesting    him    to    come 
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to  hi  111.  The  defendant  negligently  failed  to  de- 
liver the  message  until  the  next  day,  too  late  for 
the  funeral.  Held:  That  the  plaintift*  was  entitled 
to  recover,  and  that  exemplary  damages  were 
proper.*' 

In  the  other  case,  Stuart  sued  the  defendant  for 
the  non-delivery  of  a  telegram,  whereby  he  was 
prevented  from  seeing  his  brother  in  his  last  ill- 
ness and  being  present  at  his  funeral.  Compensa- 
tion for  injury  to  the  feelings  was  allowed,  and  a 
judgment   for  $2,500   was   sustained. 

The  father  of  the  plaintiff*  in  the  Levy  case 
just  mentioned  also  brought  suit  for  the  negligent 
failure  of  the  company  to  deliver  to  him  his  son's 
telegram.  The  Court  held  that  he  (the  father) 
could  not  recover  for  mental  suffering,  because  he 
averred  no  actual  damage  to  sustain  his  action; 
and  in  this  decision  So  Kelle's  case  was  disap- 
proved to  the  extent  that  it  was  supposed  to  au- 
thorize  a  recovery  for  injury  to  the  feelings  only. 
G.  C.  i^  Santa  Fc  Ry  Co.  v.  J.  Levy,  59  Texas, 
563   (46   Am.    R.,   278). 

These  four  are  the  only  cases  liearing  upon  the 
exact  (question  under  consideration  which  we  have 
been  able  to  find,  or  to  which  our  attention  has 
been    called    by   counsel. 

Then,  upon  what  we  regard  as  sound  reason, 
public  policy,  and  authority  as  well,  we  are  con- 
strained to  (lifter  with  His  Honor,  the  Circuit 
Judge,  and  hold  that  the  first  ground  of  demurrer 
is   not  well  taken   in   any   particular. 
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That  the  amount  of  damages  allowable  in  such 
a  case  as  this  is  not  capable  of  easy  and  accurate 
mathematical  computation  is  freely  conceded ;  but 
that  should  not  be  a  sufficient  reason  for  refusing 
or  defeating  the  right  of  action '  altogether ;  for 
the  same  objection  may  be  urged  with  the  same 
force  in  all  cases  where  mental  and  bodily  suffering 
are   treated   as    proper   elements   of    damage. 

It  is  very  appropriately  said,  however,  in  the 
conclusion  of  the  opinion  in  So  Relic's  case  that 
"great  caution  should  be  observed  in  the  trial  of 
cases  like  this,  as  it  will  be  so  easy  and  natural 
to  confound  the  corroding  grief  occasioned  by  the 
loss  of  the  parent  or  other  relative  with  the  dis- 
appointment and  regret  occasioned  by  the  fault  or 
neglect  of  the  company ;  for  it  is  only  the  lat- 
ter for  which  a  recovery  may  be  had,  and  the 
attention  of  juries  might  well  be  called  to  that 
fact." 

Nor  do  we  think  the  suggestion  that  the  decis- 
ion we  are  making  may  encourage  the  bringing 
of  other  suits  of  a  similar  nature  is  of  very 
great  moment  as  a  matter  for  the  consideration  of 
the  Court  in  its  endeavor  to  reach  a  just  and 
sound   conclusion. 

It  is  rather  to  be  hoped  that  instances  of  such 
dereliction  of  plain,  easy,  and  important  duty  have 
not  been  very  nutnerous  in  the  past,  and  that 
they   will    seldom   transpire   in   the   future. 

The  other  ground  of  demurrer  is,  that  the 
plaintiffs   cannot    maintain    this    action    for  want    of 
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privitv  of  c'ontmot  between  them  and  the  defendant. 
This   ground   is   also   ba<l. 

The  question  is  whether  a  person,  to  whom .  a 
telegrapic  message  is  direeted,  has  a  right  of  ac*tion 
against  the  company  for  its  negligent  delay  or 
non-delivery  of   tlie  message. 

."In  England  this  question  is  undoubtedly  an- 
swered in  the  negative.  In  America,  on  the  other 
hand,  it  is  invariahlv  answered  in  the  affirmative." 
Gray's  Com.  by  Tel.,  Sec.  65 ;  Wharton  on  Xeg., 
tSec.  758;  3  Suth.  on  Dam.,  314;  Slier.  &  Red.  on 
Xeg.,  Sec.  560;  2  Thomp.  on  Neg.,  p.  847,  Sec- 
tion  11. 

The  application  of  the  American  rule  in  this 
(^ase  is  proper  in  the  highest  degree,  for  the  mes- 
sages themselves  show  unmistakably  that  they  were 
intended  for  the  benefit  of  Mrs.  Wadsworth,  and 
that  she,  of  all  persons,  was  the  one  interested  in 
the   intelligence  to   be   conveyed. 

Moreover,  she  is  "the  party  aggrieved,"  and  our 
statute  gives  the  right  of  action  to  such  party. 
Code   (M.   &  v.),   5^1542. 

The  judgment  is  reversed,  and  the  case  re- 
manded at  the   cost  of   defendant. 

CONCURRING      OPINION. 

The   following   concurring  opinion  was  delivered  : 

TuRNEY,  C.  J.  While  fully  concurring  in  the 
results   of   Judge    Caldwell's   opinion,    I    do    so    on 
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the   following    grounds,    as    well     as    upon    grounds 
stated   in   the   opinion : 

Our'  statute,  after  providing  for  the  use  of  the 
telegraph  in  case  of  war  and  for  the  arrest  of* 
criminals,  enacts :  "Any  officer  or  agent  of  a 
telegraph  company  who  fails  or  refuses  to  carry 
out  the  preceding  section  is  guilty  of  a  misde- 
meanor."     (lode   (T.   &   S.),   S1321. 

"All  other  messages,  including  those  received 
from  other  telegraph  companies,  shall  be  transmit- 
ted in  the  order  of  their  delivery,  correctly  and 
without  unreasonable  delay,  and  shall  be  kept 
strictly   confidential."     §1322   (T.   &   S.). 

Any  officer  or  agent  of  a  telegraph  company 
who  violates  either  of  the  provisions  of  the  pre- 
ceding section  is  guilty  of  a  misdemeanor,  and  he 
and  the  telegraph  company  or  proprietor  are  also 
liable  in  damages  to  the  party  aggrieved,  §  1323 
(T.   &   S.). 

These  provisions  are  broad  and  undiscriminating, 
embracing  in  terms  all  messages,  commanding  their 
transmission,  and  subjecting  the  agent  and  company 
or  proprietor  to  respond  in  damages  to  the  party 
aggrieved  for  a  failure  to  comply.  The  law  has 
made  no  distinction  by  defining  the  character  of 
the  message,  the  failure  of  whose  transmission  en- 
titles a  party  to  damages,  and  the  courts  can 
make  none.  So  it  must  be  that  some  damages 
may  be  recovered  in  any  sort  of  case  when  the 
law  has  been  violated,  the  amount,  of  course, '  de- 
pending on   the  facts   of   each   particular  case. 
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It  IB  presumed  that  if  a  party  propose  to  send 
a  telegram  it  is  of  consequence  to  him,  or  to  the 
person  to  whom  it  is  sent,  in  an  amount  greater 
than  the  money  charge  for  the  transmission.  With 
the  extent  of  the  interest  or  concern  of  the 
sender,  or  of  the  person  to  whom  sent,  the  agent 
or  company  has  nothing  to  do.  When  called  upon 
to  dispatch  a  message,  or  deliver  it,  he  has  but 
one  office  to  perform,  which  is  to  put  his  machine 
to  work  and  see  that  the  message  goes  "  correctly 
and  without  unreasonable  delay ; "  and,  if  one  be 
sent  to  his  office,  that  it  be  delivered  "  correctly 
and  without  unreasonable  delay."  lie  will  not  be 
permitted  to  speculate  upon  the  value  or  impor- 
tance of  the  message.  So  far  as  he  is  concerned, 
that  is  a  matter  exclusively  for  the  judgment  of 
the  sender  or  receiver.  If  he  fail  or  refuse  to  send 
or  deliver,  the  question  of  damages  is  one  for  the 
courts.  So  that,  put  the  case  as  we  may,  we 
can  evolve  from  the  law  but  the  one  duty  for  the 
company  through  its  agent — viz. :  Send  and  de- 
liver the   message. 

Telegraphy  is  young,  and  consequently  compara- 
tively little  litigation  has  resulted  from  it.  It  is 
an  institution  stii  f/otaris.  In  laying  down  rules  of 
law  for  its  government  we  must  look  to  its  uses. 
While  it  is  a  common  carrier,  and  as  a  rule  gov- 
erned by  the  jirinciples  of  law  applicable  to  com- 
mon carriers,  this  must  be  understood  as  not  re- 
stricting courts  to  the  literal  definitions  of  the 
duties    and    liabilities    of    common    carriers    of    per- 
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sons  or  goods,  but  must  be  interpreted  to  meet 
the  nature  and  purposes  of  the  creature.  The 
use  of  the  telegraph  cannot  possibly  result  in  in- 
jury to  the  person  or  property,  as  it  is  not  a  car- 
rier of  either.  Its  only  patronage  is  intelligence. 
Its  only  default  is  failure  to  transmit  and  deliver, 
and  for  these  alone  can  it  be  held  to  itccount  in 
damages;  and  to  these  alone  courts  must  direct 
attention  and  investigation.  That  it  may  be  diffi- 
cult to  estimate  the  damages  in  some  cases  is  no 
reason  for  saying  an  action  does  not  lie.  As  said 
before,  the  circumstances  of  each  case  must  deter- 
mine  the   amount  of   damages. 

AVe   cannot  agree   with    counsel   that    mere   senti- 
ment   is    the    basis    of    this    suit.      The    love    of   a 
sister  for   her    brother,   and    her    desire    to  be   with 
him   in   his  last  moments,   and   after  death   care   for 
his  body   and   its    burial,  are    not    mere    sentiments. 
They  are   the  promptings  and  cojnmands   of   nature,  \ 
aftection,    humanity,    and    duty,   and    should   not   be  . 
j    trifled    with    by   indiftercnt,    incompetent,    or    heart-  ; 
less   operators  in   telegraph   offices. 

There  is  no  danger  of  great  wrong  coming 
from  the  enforcement  of  damages  for  neglect  of 
duty.  If  juries  may  occasionally  assess  excessive 
damages,  the  courts  can  and  will  correct  the  wrong. 
If  companies  do  their  duty  in  the  selection  of 
agents  (an  easy  matter',  they  will  have  no  occa- 
sion to  comjilain.  If  they  employ  unworthy  agents, 
and  injury  results  to  them  tlierefrom,  they  have 
no    right    to    complain,   and    should    not    be    heard 


I 
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when  they  do.  It  is  much  easier  for  companies 
to  correct  the  evil,  and  more  consistent  with  their 
duty  to  do  so,  than  that  tlie  public  should  sub- 
mit to  it.  Let  them  understand  that  they  have  a 
duty  to  perform,  and  must  do  it  or  respond  in 
damages,  and  there  will  be  an  end  to  negligence 
and  unfitness  in  operators,  to  whom  the  law  al- 
lows no  discretion  and  the  courts  must  give  none. 
The  language  of  the  statute  authorizes  this  action 
in  terms.  It  gives  the  right  to  sue  to  the 
"  party  aggrieved,"  the  party  to  whom  pain  and 
sorrow  have  been  given,  and  who  has  been  vexed 
and  harrassed.  When  the  law  makes  an  act  of 
omission  or  commission  a  criminal  offense,  and  in 
the  same  connection  (as  here^  gives  a  right  of  suit 
for  such  omission  or  commission,  it  follows,  of 
course,  that  damages  may  be  recovered  in  a  civil 
proceeding. 

DISSENTING      OPINION. 

The   following   dissenting   opinion   was   delivered: 

LuRTON,  J.  I  am  unable  to  assent  to  the  opin- 
ion of  the  majority.  I  deem  the  law  of  the  case, 
as  announced,  as  of  so  dangerous  a  tendency  as  to 
justify  an  expression  of  the  grounds  of  my  dis- 
sent. That  an  action  for  injury  to  the  feelings,  or 
fright,  or  grief,  or  other  mental  injury  cannot  be 
sustained  as  an  independent  ground  of  action  is  con- 
ceded by  the  concurrent  assent  of  authors  and  judges. 
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To  recover  for  such  an  injury,  it  must  be  the 
accompaniment  of  actual  physical  injury,  unless  it 
be  the  exceptional  action  for  a  breach  of  marriage 
promise,  or  for  seduction.  As  an  accompaniment 
of  bodily  injury,  or  as  a  result  of  such  injury,  it 
may  be  the  subject  of  consideration  in  the  ascer- 
tainment  of   damages,   but   not   otherwise. 

Says  an  eminent  writer :  '*  Mental  anguish,  of 
itself,  has  never  been  treated  as  an  independent 
ground  of  damages  so  as  to  enable  a  person  to 
maintain  an  action  for  that  injury  alone;  neither 
has  insult  or  contumely.  Mental  anguish  of  the 
most  excruciating  character  may,  and  generally 
does,  result  from  charging  a  lady  with  being  a 
prostitute,  or  a  gentleman  w^ith  being  a  black-leg 
or  a  cheat,  yet,  unless  productive  of  special  dam- 
ages apart  from  the  mental  suffering  occasioned 
thereby,  no  action  will  lie."  Woods'  Mayne  on 
Damages,   75. 

The  Supreme  Court  of  Texas  are  alone  in  sus- 
taining actions  of  the  kind  now  under  considera- 
tion. But  that  Court,  in  an  exhaustive  opinion, 
held  that  the  receiver  of  a  telegram,  paid  for  by 
the  sender,  could  not  sustain  an  action  grounded 
alone  upon  an  injury  to  his  feelings.  That  case 
was  this :  A  son  paid  for  and  sent  a  message  to 
the  plaintiff,  his  father,  advising  the  latter  of  the 
death  of  the  wife  and  child  of  the  sender.  There 
was  delay  in  the  delivery,  whereby  the  plaintiff 
was  prevented  from  attending  the  funeral.  The 
Court    held    that    there    was    neither    allegation    nor 


718  JACKSON : 


Wadsworth  v.  Telegraph  Company. 


proof  of  any  damage  to  the  plaintiff,  unless  men- 
tal suffering  alone  constituted  a  ground  of  action; 
and  they  held  that  for  mental  suffering  alone  no 
suit  would  lie.  Gnlf  and  Santa  Fe  Raihray  Co. 
V.   Lery,   59  Texas,  563    (S.   C,   40   Am.    Rep.,   278). 

The  same  Court,  in  a  suit  by  the  son  of  the 
plaintiff'  in  the  action  just  mentioned,  held  that 
the  son,  as  the  sender  of  the  message,  and  as 
having  paid  for  its  transmission,  could  maintain  a 
suit;  and,  said  Judge  Staton,  in  speaking  for  the 
Court,  "  upon  the  whole  case,  as  made  by  the  pe- 
tition and  evidence,  we  are  of  opinion  that  the 
appellee  was  entitled  to  recover  whatever  damages 
the  proof  may  justify  over  and  above  such  sum 
as  he  paid  for  the  transmission  of  the  message, 
and  this  in  the  way  of  exemplary  damages^  if  the 
negligence  of  the  appellants,  in  failing  to  deliver 
the  message,  was  willful  or  gross,  which  is  a  mat- 
ter to  be  determined  by  the.  jury."  G.  C  and 
Santa  Fe  Railway  Company  v.  Leoy^  59  Texas, 
542   (S.   C,   46   Am.    Rep.,   2(39). 

That  exemplary  damages  cannot  be  recovered 
save  in  actions  for  a  tort  will,  perhaps,  be  con- 
ceded. Compensation  is  the  rule  of  damages, 
both  in  tort  and  contract,  and  only  when  the  tort 
is  done  recklessly  and  wantonly  may  damages 
more  than  compensatory  be  recovered.  That  a  con- 
tract should  be  breached  "  recklessly,"  and  "  will- 
fully," and  ''wantonly"  is  essential  to  recovery 
of  punitive  damages,  but  such  adjectives  are  most 
manifestly   out   of    place   when    not    applied    to    one 


APRIL  TERM,  1888.  719 


Wadsworth  v.  Telegiaph  Company. 


of  that  class  of  wrongs  denominated  torts.  This 
Texas  case  is,  perhaps,  the  first  instance  of  the 
allowance  of  vindictive  damages  for  the  breach  of 
a  contract  not  producing  a  personal  wrong.  The 
error  of  such  a  holding  soon  occurred  to  that 
Court,  and  the  exemplary  damage  doctrine  of  the 
Levy  case  was  overruled;  but,  having  begun  to 
sustain  such  actions,  they  placed  the  last  case  upon 
the  ingenious  theory  that  damages  for  injury  to 
the  feelings  could  be  recovered  by  way  of  compen- 
sation^ and  not  as  exemplary  damages,  provided  the 
plaintiff  could  show  that,  in  addition  to  sucli  in- 
jury, he  had  such  a  case  as  would  peniiit  a  re- 
covery of  "  some  damages "  upon  of  Iter  grounds. 
Stuart  v.  W.  U.  Tel.  Co,,  GC  Texas,  580  (S.  C, 
59   Am.   Rep.,   623). 

Such  damages  clearly  cannot  be  recovered  as 
exemplary  damages,  and  the  opinion  of  the  major- 
ity does  not  rest  upon  such  a  basis.  The  rule 
that  an  action  will  not  lie  .for  injury  to  the  feel- 
ings is  conceded  by  the  majority,  but  the  claim 
advanced  that  such  rule  is  alone  applicable  to  ac- 
tions "where  physical  injury  is  the  sole  ground  of 
the  action."  This  limitation  upon  the  applicability 
of  the  doctrine  is  not  supported  by  authority,  nor 
does  it  rest  upon  any  sound  deduction.  That  an 
independent  action  for  injured  feelings  cannot  be 
maintained  must  be  conceded.  If  the  ground  of 
the  action  be  a  physical  injury,  and  such  an  injury 
I  be  established,  then,  as  an  accompaniment  of  sub- 
Vfltantial   physical   injury,   mental   suffering    is    a  sub- 
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ject  for  consideration.  But  if  the  plaintiff  fail  to 
prove  a  physical  injury,  his  whole  case  must  fail, 
though  there  be  ever  so  much  mental  anguish. 
This  is  as  far  as  any  case  goes.  There  can  be  no 
bodily  suffering  without  pain  of  mind,  and  the 
(  law  refuses  to  separate  the  one  from  the  other, 
and  allows  compensation  for  the  whole  injury.  John- 
son V.  Welh^  Fargo  ^  Co.,  3  Am.  Rep.,  245 ;  Can- 
ving   V.    Williarn.stotrn,   1    Cush.,   451. 

"Mental  pain  and  anxiety  the  law  cannot  value, 
^and  does  not  pretend  to  redress  when  the  unlaw- 
ful act  complained  of  causes  that  alone."  Lynch 
v.  Ki^ighty  9  H.  L.,  577,  as  quoted  by  opinion  in 
Wyman  v.  Leavett,  71  Maine,  227.  The  last  case 
(Wyman  v.  Lcavett)  was  an  action  for  injury  to 
property  by  negligent  blasting;  and  as  an  additional 
element  of  damage  it  was  sought  to  recover  for 
mental  pain  resulting  from  fright  and  anxiety  caused 
by  the  blasting.  The  Court  held  no  recovery  could 
be  had  for  such  injury.  71  Maine,  227  (S.  C, 
36   Am.   Rep.,   303). 

Upon  the  assumption  that  mental  suffering  is 
not  ground  of  action  when  the  basis  of  suit  is 
physical  pain,  it  seems  to  be  agreed  that  there- 
fore such  damages  may  be  recovered  where  the 
ground  of  suit  is  not  physical  pain,  but  pecuniary 
loss.  Non  cohfitat.  If  excluded  in  the  first  class  of 
cases,  or  as  an  independent  ground  of  action,  a 
fortiori,  it  ought  to  be  ignored  when  the  cause  of 
action   is   pecuniary   loss. 

The    rule    may    only    have     been     announced    in 
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actions  sounding  in  tort,  such  as  actions  for  injury 
to  the  person,  or  in  canes  ot  wanton  injury  to  prop- 
erty, but  this  is  most  obviously  due  to  the  fact 
that  no  claim  for  such  damages  was  ever  before 
made  where  the  basis  of  thb  suit  was  a  breacli 
of  contract.  Tlie  reason  wliy  an  independent  ac- 
tion for  such  (himages  cannot  and  ought  not  to 
be  sustained  is  found  in  the  remoteness  of  such 
damages  and  in  tlie  metapliysical  character  of  such 
an  injury  considered  apart  from  physical  pain. 
Such  injuries  are  generally  more  sentimental  than, 
substantial.  Depeiuling  largely  upon  physical  and 
nervous  condition,  the  suftering  of  one  under  pre- 
cisely the  same  circumstances  would  be  no  test  of 
the  suftering  of  another.  Vague  and  shadowy, 
there  is  no  possible  standard  by  which  such  an 
injury  can  be  justly  compensated,  or  even  a])prox- 
imately  measured.  'Easily  sinfulated  and  impossible 
to  disprove,  it  falls  w^ithin  all  of  the  objections  to 
speculative  damages,  which  are  universally  excluded 
because  of  their  uncertain  character.  That  dam- 
ages so  imaginary,  so  metaphysical,  so  sentimen- 
tal, shall  be  ascertained  and  assessed  by  a  jury 
WMth  jii,sf)tess,  not  by  way  of  punishment  to  the 
defendant,  but  as  mere  compensation  to  the  plaint- 
ift',  is  not  to  be  expected.  That  the  grief  natural 
to  the  death  of  a  loved  relative  shall  be  separated 
from  the  added  grief  and  anguish  resulting  from 
delayed  information  of  such  mortal  illness  or  death, 
and  compensation  given  for  the  latter  only,  is  the  task 
imposed  by  the   hnv  as   determined  by  the  majority. 

47 
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But  the  rule  in  question  has  not  been  limited, 
as  claimed,  to  actions  baaed  upon  physical  pain. 
It  has,  as  we  have  already  seen,  upon  the  author- 
ity of  Mr.  Wood,  been  applied  to  actions  of  slan- 
der and  libel.  No  matter  how  grave  the  insult 
or  how  harrassing  to  the  feelings,  there  can  be  no 
recovery  if  the  slander  did  not  imply  a  crime  or 
result  in  some  special  damage.  The  same  rule  ap- 
plies in  actions  brought  for  the  death  of  another. 
The  plaintiii'  must  have  a  pecuniary  interest  in 
such  life,  and  in  such  cases  there  can  be  no  re- 
covery for  the  injured  feelings,  the  grief  or  anguish 
suffered  by  the  plaintift'  in  consequence  of  the 
death  for  which  the  suit  lies.  This  is  the  rule,  re- 
gardless of  the  relation  the  deceased  bore  to  the 
plaintiff.  Whether  husband  or  wife  or  parent  or 
child,  the  rule  is  the  same;  the  damages  are  for 
the  pecuniary  loss  sustained.  Hailroad  v.  Sttvcths, 
9   Heis.,   12;    Cooley   on   Torts,   271,   272. 

The  true  basis  of  recovery,  says  Judge  Cooley, 
seems  to  be  stated  by  Pollock,  C.  B. :  "It  lias 
been  held,"  he  says,  "that  these  damages  are  not 
to  be  given  as  a  solatium.  That  was  so  decided 
for  the  first  time  in  banc  in  Blake  v.  Midland  Rail- 
way Company,  That  case  was  tried  before  Park, 
B.,  who  told  the  jury  that  the  Lord  Chief  Baron 
had  frequently  ruled  at  nisi  prius,  and  without  ob- 
jection, that  the  claim  for  damages  must  be  founded 
on  pecuniary  loss,  actual  or  expected,  and  that 
mere  injury  to  feelings  could  not  be  considered." 
Cooley   on   Torts,   272. 
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It  is  legitimate  to  consider  the  evils  to  which 
such  a  precedent  logically  leads*.  Upon  what  sound 
legal  considerations  can  this  Court  refuse  to  award 
damages  for  injury  to  the  feelings,  mental  distress, 
and  humiliation,  where  such  injury  results  from 
the  breach  of  any  contract?  Take  the  case  of  a 
debtor  who  agrees  to  return  the  money  borrowed 
on  a  day  certain,  who  breaches  his  agreement  will- 
fully, with  knowledge  that  such  breach  on  his  part 
will  probably  result  in  the  financial  ruin  and  dis- 
honor of  his  disappointed  creditor.  Why  shall  not 
such  a  debtor,  in  addition  to  the  debt  and  the 
interest,  also  compensate  his  creditor  for  this  ruin, 
or,  at  least,  for  his  mental  sutterings?  How  can 
that  case,  or  many  others  wiiich  may  be  imagined, 
be  distinguished  in  principle  from  the  one  now  de- 
cided? Upon  what  principle  can  we  longer  refuse 
to  entertain  an  action  for  injured  feelings  conse- 
quent upon  the  use  of  abusive  and  defamatory 
language,  not  charging  a  crime  or  resulting  in  spe- 
cial pecuniary  damages?  Mental  distress  is,  or 
may  be  in  some  cases,  as  real  as  bodily  pain,  and 
it  as  certainly  results  from  language  not  amount- 
ing to  an  imputation  of  crime,  yet  such  actions 
have  always  been  dismissed  as  not  authorized  by 
the  law  as  it  has  come  down  to  us,  and  as  it  has 
been   for   all   time   administered. 

The  rule  for  the  general  assessment  of  dam- 
ages stated  in  the  opinion — that  they  should  be 
such  as,  *' considering  the  luiture  and  benefits  of 
the  thing  promised,  will  be  adequate  compensation " 
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— 18  sound  to  the  extent  of  being  axiomatic.  Yet 
this  by  no  means  determines,  or  helps  to  deter- 
mine, the  question  under  consideration,  which  is: 
What  are  legal  damages?  What  are  the  injuries 
for  which  the  law  undertakes  to  give  a  remedy 
and  provide  a  measure  of  compensation?  I  do 
not  understand  that  the  ojanion  gives  any  sanction 
to  the  idea  that  exemplary  damages  are  to  be 
given  as  part  of  the  "adequate  compensation"  to 
which  a  plaintiff  is  entitled  for  a  broken  obliga- 
tion. Neither  do  1  understaitd  any  sanction  to  be 
given  to  the  idea  that  "adequate  compensation" 
may  be  recovered  in  an  independent  action  based 
alone  upon  grief,  mental  anguish,  fright,  or  other 
metaphysical  injury.  Upon  the  contrary,  the  cor- 
ner-stone upon  which  the  opinion  seems  to  rest  is 
the  assumption  that  "the  declaration  discloses  a 
case  for  the  recovery  of  some  damages.''  Upon 
this  predicate  is  based  the  right  to  recover  addi- 
tional damages  for  the  mental  injury.  What  dam- 
age the  declaration  discloses  the  plaintiff  entitled 
to,  other  than  damage  for  injury  to  her  feelings, 
is  not  stated.  If  by  some  damage  is  meant  some 
peciniiary  damage,  then  this  I  do  not  concede. 
The  telegram  was  received  and  paid  for  at  the 
time  by  her.  Her  suit  is  not  for  the  price  paid 
for  an  undelivered  telegram,  or  for  an  error  in  the 
transmission,  but  is  for  damages  for  delay  in  the 
delicery.  She  cannot  recover  the  price  paid  for 
transmission  and  deliverv,  and  does  not  sue  for 
such  price.      This  delay   in   delivering   is   not  alleged 
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to  have  resulted  in  any  pecuniary  loss  whatever. 
Her  ease  is,  then,  a  straight  action  for  damages  for 
dehiy  in  delivery  of  a  telegram,  and  the  damages 
sustained  are  not  claimed  to  have  been  other  than 
such   as   are   due   for   injury    to   her   feelings. 

Now,  if  it  be  admitted  that  the  receiver  of 
such  a  message  can  maintain  an  action  for  dam- 
ages consequent  upon  delay,  what  is  the  measure 
of  her  damages  if  no  pecuniary  loss  is  shown? 
Clearly  her  recovery  must  be  limited  to  nominal 
damages  unless,  of  course,  she  may  prove  and  re- 
cover for  injured  feelings  a  legal  damage.  Nomi- 
nal damages  are  such  damages  as  are  recoverable 
where  there  has  been  a  violation  of  legal  right 
without  actual  damage.  In  such  a  case  the  legal 
implication  of  damage  remains,  and,  says  a  learned 
author,  "  this  requires  some  practical  expression  as 
the  compensation  for  a  technical  injury;  therefore 
nominal  damages  are  given,  aa  six  cents,  one  far- 
thing, or  one  cent — a  sum  of  money  that  can  be 
spoken  of,  but  has  no  existence  in  point  of  quan- 
tity.''     1    Sutherland   on   Damages,   9. 

Nominal  damages  are  not,  therefore,  proof  of 
actual  injury,  nor  given  as  the  measure  of  pecuni- 
ary loss,  but  as  a  consequence  of  a  technical  in- 
jury without  actual  loss.  Where  there  is  a  breach 
of  contract  without  actual  loss  the  damages  are 
nominal.      Sent   v.    Morehncl^   7    Hum.,   574. 

Upon  a  judgment  by  default  in  an  action  for 
damages,  the  plaintiff's  right  to  recover  some  dam- 
ages  is   established,    but   the    amount    is    open,    and 
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defendant  may  show  lie  has  no  legal  elaim  to 
damages,  and,  if  rtucceKsful,  the  plaintift'  is  entitled 
only  to  nominal  damages.  Turner  v.  Carter^  1 
Head,    520. 

f 

The  argument  that  nominal  damages  are  inade- 
quate to  e<mii»ensate  for  the  injury  sustained  is 
not  sound,  unless  the  injury  to  her  feelings  is  to 
he  compensated.  If  she  ean  recover  only  for  actual 
damages  sustained,  as  actual  damage  is  understood 
hy  lawyers  and  courts,  then,  having  sustained  no 
pecutiiary  loss,  and  having  sustained  no  bodily  in- 
jury, nominal  danuiges  are  adequate  to  the  injury 
sustained.  That  our  feelings  or  sentiments  would 
he  gratified  if  such  dereliction  of  duty  could  be 
visited  by  imposition  of  larger  damjiges  by  way  of 
solathnn  to  the  i)laintitt  and  punishment  to  the  de- 
fendant, is  a  consideration  which  neither  court  or 
jury  can  entertain.  All  of  us  agree  that  exem- 
plary damages  cannot  be  given  under  the  law. 
The  controversy  is  limited  as  to  whether  compen- 
satory damages  are  given  by  law.  The  fact  that 
the  Code  gives  a  right  of  action  to  the  party 
aggrieved  by  the  failure  of  the  defendant  to  com- 
ply with  its  agreement,  cannot  possibly  throw  any 
light  on  the  question.  The  Code  gives  a  right  to 
sue  for  and  recover  damage.^.  This  right  exists 
indei>endently  of  the  statute.  It  is  a  common  law 
right,  and  the  opinion  of  Judge  Caldwell  so  treats 
it.  The  statute  docs  not  define  what  damages  may 
be  recocered.  We  must  look  to  the  common  law 
to   determine  what   are   legal  damages.     To   say  that 
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because  the  right  to  sue  for  and  recover  damages 
is  conferred  by  statute,  that  therefore  damages 
for  injured  feelings  may  be  recovered,  is  a  species 
of  legal  logic  which  I  cannot  appreciate.  Of  course, 
in  such  case,  it  would  be  a  matter  of  no  im- 
portance whether  any  pecuniary  loss  had  been  sus- 
tained, and  to  this  extent  •  the  opinion  of  Chief 
Justice   Turney   clearly   goes. 

The  statute  conferring  no  new  right  of  action, 
and  being  only  an  affirmance  of  the  common  law, 
and  failing  to  define  the  damages  for  which  suit 
would  lie,  we  must  hold  that  only  legal  damages 
can  be  recovered.  Legal  damages  are  to  be  ascer- 
tained by  the  common  law.  I  do  not  understand 
that  Judges  Caldwell  and  Snodgrass  concur  with 
Judge  Turney  in  the  opinion  of  the  latter  that 
an  independent  action  will  lie,  under  the  statute, 
for  injury  to  the  feelings.  On  the  contrary,  the 
opinion  of  Judge  Caldwell,  in  which  Judge  Snod- 
grass concurs,  rests  the  right  of  action  upon  the 
ground  that  the  right  to  sue  for  and  recover  some 
pecuniary  damages,  even  nominal  damages,  wili 
carry  with  it  the  right  to  recover,  in  addition, 
damages  for  mental  suffering.  This  doctrine  is 
only  supported  by  one  adjudged  case,  that  of  Stu- 
art  V.    W.    U.    Tel    Co.,   66   Texas. 

This  doctrine  is,  I  respectfully  submit,  a  depart- 
ure from  the  principles  upon  which  damages  for 
mental  injuries  have  been  heretofore  allowed.  The 
right  to  recover  such  damages  has  been  heretofore 
made    to    depend    upon    some    physical    injury  hav- 
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iiig  been  suBtained.  IJodily  injury  necessarily 
involves  mental  siift'ering,  and  the  law  has  allowed 
a  reroverv  for  all  the  pains  suffered  from  the  in- 
jury. The  law  in  such  case  refused  to  separate 
the  one  injury  from  the  other.  But  now  it  is 
proposed  to  join  pecuniary  loss  to  mental  pain, 
and  if  the  first  is  shown,  even  though  it  be  nom- 
inal,  the    latter   may   be    compensated. 

There  is  no  congruity  between  the  elements  of 
recovery.  In  the  case  of  physical  injury  the  law 
found  that  nature  had  inseparably  blended  mental 
injury,  and,  they  being  thus  bound  together,  it 
refuses  to  sej^arate  the  one  from  the  other,  and  al- 
lows compensation  for  both.  This  recognition  of  the 
fact  that  physical  pain  and  mental  suffering  w^ere 
inseparably  blended,  and  that  the  latter  was  by 
nature  the  accompaniment  of  the  other,  was  the 
very  ground  upon  which  the  law  allow^ed  damages 
for  the  latter.  Rut  to  join  pecuniary  loss  and 
injured  feelings  is  to  blend  together  that  which 
nature  has  never  blende(t,  and  for  w^hich  there  is 
no   precedent   save   the   single   Texas   case. 

If  such  an  action  is  to  be  maintained,  I  would 
prefer  it  to  stand  on  its  feet  as  an  independent 
action.  To  suffer  it  only  on  condition  that  the 
plaintiff'  has  likewise  sustained  some  pecuniary  loss, 
is  standitii^  the  pvramid  on  its  little  end.  If  en- 
titled  to  a  standing  iii  Court  at  all,  let  it  be  con- 
ceded upon  the  substantial  merits  of  the  case,  and 
not  placed  uj^on  a  forced  construction  of  a  statute 
which   gives   no    action   which   did    not   exist  before 


730  JACKSON : 


Wadsworth  7'.  Telegraph  Company. 


The  argument  presBed  with  so  much  force  in 
the  opinion  of  Judge  Caldwell  that  to  hold  that 
such  damages  are  not  recoverable  "would  justify 
the  conclusion  that  the  defendant  might,  with  im- 
punity, have  refused  to  receive  and  transmit  such 
messages  at  all/'  is  not  sound.  If  it  were  true 
that  responsil)ility  for  pecuniary  losses  only  might 
not  he  such  responsibility  as  public  policy  might 
require  to  compel  the  performance  of  duty,  this 
would  not  justify  us  in  imposing  a  responsibility 
not  sanctioned  by  law.  The  remedy  would  be 
with  the  Legislature.  But  no  such  stretch  of  ju- 
risdiction is  necessary  upon  any  idea  of  public 
policy.  The  Legislature  has  provided  full  and 
ample  means  to  compel  performance  of  duty  bj'' 
telegraph    companies. 

Section  1541  of  the  Code  provides  that  the  will- 
ful violation  of  duty  in  receiving  and  forwarding 
and  delivering  of  messages  shall  be  a  misdemeanor, 
and  the  officer  or  agent  at  fault  is  subjected  to 
fine  and  imprisonment.  Thus  the  rights  of  the 
public  are  fully  protected,  and  the  necessity  of 
imposing  tort  damages  by  way  of  holding  the  de- 
fendant up  to  the  discharge  of  its  duties  is  fully 
met.  The  action  of  the  plaintiflF  is  one  w^hich 
has  no  public  side;  no  public  policy  is  to  be  sub- 
served, and  we  are  left  to  face  the  question  as  to 
whether  her  action  to  recover  damages  for  injury 
to  her    feelings   can   be   sustained   upon   authority. 

The  novelty  of  a  suit  is  not  always  a  conclu- 
sive  objection.      But    the   fact    that    such   an   action 
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lias  been  Rustained  by  the  courts  of  Texas  alone, 
and  there  only  upon  the  fiction  that  a  right  to 
recover  nominal  damages  gives  the  right  to  recover 
for  injured  feelings,  furnishes  to  my  mind  a  most 
forceful  argument.  The  principles  upon  which  this 
suit  is  maintained  seem  to  me  so  radical  a  de- 
parture  from  the  headlands  of  the  law,  and  to  so 
seriously  threaten  the  uprooting*  of  doctrines  that  ' 
I  have  been  taught  to  revere  as  the  very  founda- 
tion stones  of  the  system  of  our  law  upon  the 
subject  of  contracts  and  damages,  as  to  make 
it  my  duty  to  give  expression  to  my  views  upon 
the  questions  involved.  The  views  of  the  majority 
have  been  the  result  of  great  investigation  and 
calm  deliberation,  and  have  been  presented  with  all 
the  force  that  is  possible ;  and  while  I  regret  to  dif- 
fer so  radically  with  gentlemen  who  have  given  such 
careful  attention  to  my  views,  yet  I  am  with  re- 
gret compelled  to  adhere  to  the  conclusions  here 
advanced. 

Agreeing  fully  with  the  views  above  expressed 
by  my  brother,  Lurton,  I  am  constrained  to  dis- 
sent from  the  opinion  of  the  majority  of  the 
Court  in   this   case.  Folkes,  J. 
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aSiis,        Brewer   r.   Mayor  and   Aldermen   of  IIuntinodon. 


(JacksotK      May   29th,    1888.) 

Constitutional  Law.     Passage  of  laws.     Entries  an  Journals, 

Where  ii  ap]>ears  affirmatively^  by  entries  on  the  Journals,  that  an  Act 
was  rejected  in  either  House  before  its  final  passage,  it  is  void,  al- 
though it  may  also  appear,  by  proper  Journal  entries,  that  it  was 
"signed  by  the  respective  Speakers  in  open  session,"  and  that  fact 
**  noted  on  the  Journals,"  and  that  it  was  approved  by  the  Governor. 

Cited  :  Constitution,  Art.  I.,  \  l8;  Acts  1887,  P*  232. 

Case  cited  and  distinguished  :   Hayes  v.  State  (oral  opinion). 


FROM     CARROLL. 


Appeal  from  Chancery  Court  of  Carroll  County. 
A.   G.   Hawkins,   Ch. 

J.    R.   Hawkins  for   Brewer. 

W.  W.  Murray  and  G.  T.  McCall  for  Mayor 
and   Aldermen   of    Huntingdon. 

Snodgrass,  J.  The  only  question  whit'h  arises 
for  determination  in  this  case  is  the  constitutional- 
ity of  the  Act  of  1887,  repealing  the  act  incorpo- 
rating the  town  of  Huntingdon  with  its  amend- 
ments. 
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The  act  in  question,  which  is  published  with 
the  others  of  that  session,  is  found  on  page  232 
of    the   Acts   of   1887. 

It  appears  to  have  been  passed  the  17th  of 
March  and  approved  the  24th,  to  take  eiFect  the 
1st   of    May   following. 

The  House  and  Senate  Journals  show  the  fol- 
lowing steps  taken  in  reference  to  the  act.  It 
was  introduced  in  the  House  as  "House  Bill  No. 
408,''  and  there  passed  its  first  reading  January 
22d,  1887;  its  second  February  the  12th,  and  its 
third  on  the  21st  of  February,  1887.  (House 
Journal,   pages   335,   397,   and   531.) 

Transmitted  to  the  Senate,  it  passed  there  on 
its  first  and  second  readings  February  22d  and  23d. 
(Senate   Journal,   pages   394,   400.) 

After  passage  on  second  reading,  it  was  referred 
to    the   Committee   on   Corporations.      (Page   400.) 

March  the  3d  the  committee  reported  the  bill 
to  the  Senate,  and  recommended  its  passage  on 
third  reading.      (Page   461.) 

It  was  again  referred  to  the  same  committee  on 
same   day.      (Page   471.) 

Subsequently,  on  the  17th  of  March,  the  com- 
mittee again  reported  the  bill  to  the  Senate,  and 
recommended   its   rejecUon,      (Page   619.) 

In  the  evening  session  of  the  same  day,  as  ap- 
pears in  the  Journal  entry,  which  we  copy  in  full, 
"On  motion  of  Mr.  Long,  the  Senate  proceeded 
to  the  consideration  of.  House  bills  on  their  third 
reading  of    a   purely   local    nature. 
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"House  Bill  No.  408,  To  abolish  the  charter  of 
the   towu   of    Huntingdon. 

"The  report  of  the  Committee  on  Corporations, 
which  recommends  the  rejection  of  the  bill,  was 
concurred  in,  and  the  bill  was  rejected'^  (l^age 
628.) 

On  the  18th  of  March  the  Clerk  of  the  Senate 
transmitted  it  to  tlie  House,  and  reported  its  re- 
jection   by   the   Senate.     (House  Journal,   page   849.) 

The  same  day  the  bill  is  reported  to  the  House 
by  the  Committee  on  Enrolled  Bills  as  "properly 
enrolled   and   ready   to   be   signed.''     (Page   861.) 

This  report  was  made  to  the  afternoon  session, 
during  which  the  Speaker  announced  that  he  had 
signed  House  Bill  Xo.  408,  with  others,  and  this 
was   noted   on   the   Journal.     (Page   864.) 

The  next  day — March  19th — it  was  transmitted 
to  the  Senate  for  the  signature  of  the  Speaker  of 
the  Senate,  by  the  Clerk  of  the  House,  and  so 
reported.      (Senate   Journal,   page   660.) 

And  on  same  day  the  Speaker  of  the  Senate 
announced  that  he  had  signed  the  bill,  and  such 
entry   was   made   upon    the  Journal.      (Page   660.) 

The  bill  was  thereafter  (24th  of  March)  returned 
to  the  House,  with  a  message  from  the  Governor 
announcing  its  approval.  (House  Journal,  page 
951.) 

If  all  the  entries  in  the  Journals  can  be  looked 
to,  it  appears  affirmatively  that  this  bill  was  re- 
jected. But  it  is  most  earnestly  argued  that  Sec- 
tion   18   of   Article    II.   of   the  •  Constitution,   which 
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requires,  among  other  things,  that  a  bill,  after  be- 
ing passed,  sliall  be  "signed  by  the  respective 
Speakers  in  open  session,  the  fact  of  such  signing 
to  be  noted  on  the  Journals,"  is  the  only  manda- 
tory provision  for  a  Journal  entry;  and  when  such 
entries  appear  on  the  Journals  of  both  Houses 
(as  in  tliis  case),  all  inquiry  is  cut  oft,  and  any 
affirmative  proceeding,  irregularity,  or  omission  is 
cured  or  supplied,  and  the  bill  must  be  conclu- 
sively held  to  have  passed  as  required  by  tlie 
Constitution. 

This  view  is  plausible,  and  is  supported  by 
much  persuasive  authority  in  other  States,  but  we 
do   not   assent   to   its   correctness. 

The  Constitution  of  this  State  requires  the  keep- 
ing of  a  Journal  by  each  House,  in  whicli  its  pro- 
ceedings shall  be  written,  and  that  it  shall  be  pub- 
lished.    (Art.   II.,    Sec.  21.) 

There  is  no  provision  which,  in  terms,  gives 
one  entry  a  force  and  validity  superior  to  another, 
and  we  cannot  undertake  to  do  so  by  construction. 
Besides,  we  think  there  is  another  section  of  our 
Constitution  which  provides,  by  clear  implication 
equivalent  to  positive  direction,  for  keeping  a 
record  of  the  rejection  of  bills,  as  well  as  of 
their  passage  or  purported  passage. 
»  The  nineteenth  section  of  Art.  II.  declares  that 
"after  a  bill  has  been  rejected,  no  bill  containing 
the  same  substance  shall  be  passed  into  a  law 
during   the   same   session." 

It   manifestly   contemplates   that    the    record   shall 
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show  the  rejection  of  any  bill  ottered,  and  if  it 
does  show  it,  that  no  other  of  tlie  same  substance 
can   be   constitutionally    passed. 

If  it  should  then  appear  from  tlie  Journal  of 
either  House  that  a  similar  bill  had  been  before 
rejected  during  the  same  session,  and  subsequently 
this  one  regularly  passed,  we  would  he  compelled 
to  look  to  the  Journal  to  ascertain  the  rejection 
of  the  first,  and,  having  done  so,  to  declare  the 
last    void   for   this    reason. 

Now,  it  wouhl  be  a  strange  construction  to 
hold  that  we  might  look  to  tlie  Journals  to  ascer- 
tain whether  another  had  been  so  rejected  as  to 
make  the  one  considered  void,  but  could  not  look 
to  the  same  Journals  to  ascertain  whether  the  act 
involved  had  been  itself  rejected.  If  it  was  an 
answer  that  the  entries  showing  that  the  bill  was 
signed  by  the  Speakers  of  both  Houses  in  open 
session  must  be  treated  as  conclusive  that  the 
former  entry  of  rejection  was  erroneous,  or  had 
been  vacated,  it  would  be  equally  an  answer  to 
the  same  objection  in  respect  to  the  ap[)arent  pre- 
vious rejection  of  another  similar  bill;  for  it 
might  be  presumed  that  the  entry  of  rejection 
had  been  rescinded,  and  the  action  so  apparently 
made  of  record  reconsidered.  The  same  presump- 
tion that  the  Legislature  would  do  its  duty  in 
respect  to  compliance  with  Sec.  19  arises  that  pre- 
vails  with    regard   to   any    other   section. 

To   indulge    in    such    presumptions   in    the  face   of 
affirmative   evidence   on   its   own   record    to   the   con- 
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trary,  would  operate  to  amend  the  constitutional 
provision  quoted,  so  as  to  make  it  read  that  "after 
a  bill  has  been  rejected,  no  bill  containing  the  same 
substance  shall  be  passed  into  a  law  during  the 
same  session.  But  if  such  bill  is  passed,  it  shall 
be  presumed  that  no  other  of  the  same  substance 
was  rejected,  and  the  one  so  passed  shall   be  valid." 

We  held  at  Nashville  in  the  Base-ball  Case  (Hayes 
y.  Stat(^,  that  while  the  Journals  would  be  considered 
in  determining  the  validity  of  an  act  of  the  Legisla- 
ture, every  reasonable  inference  and  presumption  would 
be  drawn  and  indulged  in  favor  of  the  regularity 
of  its  passage,  and  where  it  did  not  affirmatively 
appear  not  to  have  jjassed,  and  such  legitimate 
construction  could  be  given  to  the  record  as  sus- 
tained the  law,  it  would  be  done.  But  in  doing 
so,  we  went  as  far  as  sound  reason  and  authority 
require. 

We  hold  now  that  irregularities  will  be  cured 
and  omissions  supplied  by  presumption,  but  where 
it  affirmatively  appears  that  a  bill  was  rejected, 
the  Journal  entry  so  showing  cannot  be  disre- 
garded,  and   the   act  is   void. 

The  decree   is   therefore   reversed   with   cost. 
48 


IN   MEMORIAM. 


At  the  April  Term,  1888,  of  the  Supreme  Court 
of  Tennessee,  held  at  Jackson,  Tenn.,  it  was  or- 
dered, on  motion  of  Gen.  Luke  E.  Wright,  of  the 
Memphis  Bar,  that  the  following  report  of  the  pro- 
ceedings had  by  the  Bar  and  citizens  of  Memphis 
in  honor  of  the  late  Judge  Henry  T.  Ellbtt  be 
spread  upon   the   record. 


SOME   FLOWERS  ON   HIS  GRAVE. 


The  Joint  Meetinc;  Held  in  Memphis  October  2oth,  1887— The 
Bar  and  the  Business  Community  Unite  in  Paying  Tribute 
TO  THE  Dead  Chancellor. 


The  meeting  of  the  bar  and  citizens  to  adopt  resolu- 
tions of  respect  in  memory  of  the  late  Judge  Henry  T. 
Ellett  met  in  the  United  States  District  Court-room, 
October  20th,  afternoon,  lion.  R.  J.  Morgan  presiding, 
and  Mr.  Frank  Poston,  Secretary.  There  was  a  fine 
attendance,  both  of  lawyers  and  of  business  men,  and 
the  ceremonies  were  of  the  most  impressive  character. 
Judge  C.  W.  Ileiskcll  read  the  resolutions  prepared  by 
the  committee  appointed  at  the  last  meeting. 

.     THE    RESOLUTIONS. 

It  is  a  melancholy  task  to  announce  the  death  of  an 
eminent  man ;  to  commemorate  his  virtues  is  a  grateful 
duty. 

In  the  death  of  the  Hon.  Henry  Thomas  Ellett  this 
task  and  duty  meet.  His  death  was  as  conspicuous  as 
his  life;  the  one  as  dramatic  and  grievous  as  the  other 
was  pure  and  grand.  He  was  born  in  Salem,  N.  J.,  on 
the  8th  day  of  March,  1812,  and  died  at  Memphis, 
Tenn.,  on  the  15th  day  of  October,  1887,  in  the  pres- 
ence of  assembled  thousands,  who  had  just  listened  to 
his  eminently  appropriate,  eloquent,  and  patriotic  ad- 
dress of  welcome  to  the  I^resident  of  the  United  States. 
As  the  great  Lord  Chatham  fell  dying  on  the  floor  of 
the  House  of  Lords  lifting  up  "his  voice  against  the 
dismemberment  of  this  ancient  and  noble  monarchy," 
so  this  great  man  fell  dying,  assuring  the  Chief  Magia- 
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trate  of  this  country  of  the  indestructibility  of  this 
greater  American  nation. 

His  death  was  a  fitting  close  to  a  life  memorable  for 
its  complete  symmetry  and  eminent  usefulness.  lie 
graduated  at  Princeton  with  the  highest  honors,  and, 
at  the  age  of  twenty-one,  was  admitted  to  the  bar. 
When  twenty-five  years  old  he  left  his  native  State  and 
found  a  home  in  Mississippi.  lie  was  twice  married. 
Two  children  by  his  first  marriage  and  four  by  the  sec- 
ond marriage,  with  their  mother,  mourn  their  irrepa- 
rable loss. 

Judge  Ellett  went  to  Mississippi  when  Sharkey,  and 
Prentiss,  and  Ilolt,  and  Quitman,  and  Guion  were  fa- 
mous. In  such  a  constellation  the  star  of  Henry  T.  El- 
lett shone  with  equal  brilliance  and  longer-sustained 
luster.  Ilis  ripe  scholarship  was  as  unostentatious  as  it 
was  elegant,  and  his  charming  manners  lent  grace  and 
beauty  to  an  integrity  of  character  and  thorough  hon- 
esty of  purpose  that  made  him  the  true  Christian  gen- 
tleman, with  all  that  this  implies.  His  Christian  walk 
was  consistent,  but  void  of  harshness  or  bigotry.  lie 
was  not  only  fully  conversant  with  the  ancient  classics, 
but  with  the  whole  range  of  modern  literature  as  well. 
His  genial  and  cultured  intellect  enjoyed  as  thoroughly 
the  beauties  of  Horace,  and  Virgil,  and  Homer,  as  of 
Dickens,  and  Thackeray,  and  Shakespeare.  There  was 
scarcely  a  remarkable  passage  of  ancient  or  modern 
learning  that  he  did  not  have  at  liis  tongue's  end,  yet 
his  unassuming  modesty  and  good  taste  never  allowed 
them  to  obtrude  inelegantly  in  conversation.  His  wit 
was  genuine,  but  without  a  sting.  What  he  said  was 
always  appropriate,  chaste,  ornate.  His  well-stored 
mind  was  thoroughly  e([uipped ;  his  moral  perceptions 
distinct  and  unclouded  by  prejudice  or  passion;  his 
mental  vision  of  right  and  wrong  keen  and  unerring, 
and  his  innate  sense  of  truth  and  justice  so  exact  that  he 
easily  applied   their  touchstone   to  all   questions  that 
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arose  for  his  decision,  whether  as  a  man  or  a  jurist.  Had 
Judge  Ellbtt  defined  genius,  he  would  have  said,  "  Ge- 
nius means  hard  work,  constant  work,  thorough  work/' 
His  life  was  an  exemplification  of  this  definition.  His 
knowledge  of  the  law  was  profound,  and  his  analysis 
of  his  cases  clear,  concise,  and  masterful.  His  argu- 
ments before  couris  and  juries  were  admirable  for  ele- 
gance of  diction,  perspicuity  of  statement,  and  forceful 
advocacy.  What  he  said  was  well  said,  what  he  did 
always  well  done.  AVhether  in  a  post-prandial  speech, 
or  an  intricate  case  in  the  highest  tribunals  in  the  land, 
Judge  Ellett  was  always  ready.  He  always  did  his 
best,  and  his  best  few  could  attain  unto.  Without  ego- 
tism, without  vanity,  full  of  charity  for  others  and  sym- 
pathy for  all,  he  stood  the  peer  of  any  lawyer  and  of 
any  man.  No  wonder,  then,  that  in  1846  he  was  elected 
to  fill  the  unexpired  term  of  Jefterson  Davis  in  the 
United  States  Congress,  or  that  there  he  won  golden 
opinions  from  all.  No  wonder  that  his  fellow-citizens 
oftered  him  the  place  again  when  he  returned  to  them; 
or  that  they  honored  him  repeatedly  with  a  seat  in  the 
Senate  of  Mississippi.  And  no  wonder  that  he  declined 
a  re-election  to  Congress.  The  law  was  his  profession ; 
in  that  he  had  eminently  fitted  himself  to  shine,  and 
did  shine  as  few  ever  did.  He  was  equal  to  any  occa- 
sion. The  inimitable  suavity  and  grace  with  which  he 
presided  at  a  bar  dinner  were  only  excelled  by  the  dig- 
nified courtesy  and  ability  with  which  he  presided  as  a 
judge.  His  life  left  its  impress  not  only  upon  the  stat- 
ute law  of  Mississippi,  but  u|)on  its  judicial  history. 
In  1863  he  was  elected  to  the  Supreme  Bench  of  that 
State,  and  his  opinions  were  marked  with  the  same 
lucidity  and  force  that  characterized  his  professional 
and  legislative  career.  During  the  war  President  Davis 
offered  him  a  place  in  the  Confederate  States  Cabinet, 
which  he  declined.  In  1867  he  resigned  his  place  on  the 
Supreme  Bench  of  Mississippi  and  removed  to  Memphis. 
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Here  he  resumed  the  practice  of  law,  first  in  partnership 
with  Judge  W.  L.  Harris  and  lion.  James  Phelan,  next 
with  Estes  k  Jackson,  and  lastly  with  Mr.  John  P. 
Houston.  Easily  he  held  the  front  rank  in  his  profes- 
sion, until  called  by  his  brethren  and  people  to  preside 
over  our  Chancery  Court.  Words  fail  to  describe  the  ef- 
ficient manner  in  which  lie  there  so  ably  dispatched  the 
public  business.  The  ease  with  which  he  grasped  the 
points  of  a  case,  the  charming  dignity  with  which  he 
presided,  the  patience  with  which  he  listened,  and  the 
impartiality  and  wisdom  witli  which  lie  decided  the 
multiform  and  often  intricate  cases  which  came  before 
him — these  cannot  be  described.  We  appreciate  them 
the  more  because  so  excellently  well  done  as  to  be  be- 
yond  description. 

Scarcely  a  day  passed  but  that  some  lawyer,  whether 
he  lost  or  won,  would  describe  the  Judge  as  *' admira- 
ble." There  were  no  jarring  elements  in  this  great 
man's  life.  All  were  blended  in  a  harmonious  whole. 
Everyone  esteemed,  honored,  and  loved  him.  He  came 
nearer  doing  and  saying  the  right  thing  at  the  right 
time  than  any  man  we  ever  knew.  He  never  did  nor 
said  a  little  thing,  because  his  high-born  soul  could 
harbor  no  mean  thought.  His  chivalrous  spirit  would 
have  brooked  no  insult,  yet  such  was  the  well-poised 
dignity  of  his  character  and  aftability  of  his  bearing 
that  no  one  but  a  miscreant  would  have  ottered  one. 

But  the  stately  proportions  of  his  life  as  a  citizen,  a 
scholar,  a  lawyer,  legislator,  and  judge  w^ere  fully  equaled 
bv  the  fi^enial  sunshine  of  his  life  at  home.  There  the 
husband  and  father  was  always  welcomed  with  wifely 
devotion  and  filial  aftection,  and  he  was  worthy  of  it 
all.  As  in  the  outer  world,  so  here  his  inborn  gentle- 
ness and  manhood  asserted  their  benignant  sway,  giv- 
ing and  receiving  that  courtesy  and  respect,  and  evok- 
ing that  love  and  tender  regard,  which  made  his  home 
a  model  home,  as  he  was  the  model  gentleman. 
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But  he  18  dead.  No  more  the  genial  smile,  the  de- 
lightful converfie  for  us;  no  more  the  father's  footstep 
on  the  threshold  of  home ;  no  more  the  terse,  masterly 
opinion  of  the  judge;  no  more  the  delicate,  quiet,  beau- 
tiful aftection  of  the  husband — all  gone.  Xo,  not  all 
gone.  Henry  T.  Ellett  still  lives.  He  will  live  as  long 
as  honor  lives  or  truth  has  a  votary. 

"  S/  monumcDtam  qtuvris^  circum.^pice."'  Behold  these 
decorations  of  sable  serge.  These  are  ''but  the  trap- 
pings and  the  suits  of  woe,"  adumbrations  of  the  sorrow 
that  darkens  every  heart,  and  *'the  mourners  go  about 
the  streets.'' 

We  mingle  our  tears  with  those  of  his  family  and  our 
fellow-citizens  at  large;  and  out  of  the  depths  of  our 
common  sorrow  we  exclaim :  *'  How  are  the  mighty  fallen 
in  the  midst  of  the  battle!  how  are  the  mighty  fallen  I'' 

Friends  and  bretliren,  he  hath  left  us  a  large  legacy. 
"  Mark  the  perfect  man  and  behold  the  upright;  for  the 
end  of  that  man  is  peace."  This  was  his. life;  this  his 
death ;  these  his  testament  to  us  and  for  us  and  our  chil- 
dren. 

"  In  freta  dum  fluvii,  current  duni  montibus  umbrae, 
Lustrabunt  convexa  polus  dum  sidera  pascet ; 
Semper  honos,  nomen  q  ;  tuuni,  laudes  q;  manebunt." 

Therefore^  resolred.  That  we  deplore  the  loss  of  this 
ripe  scholar,  exemplary  citizen,  great  lawyer,  and  able 
and  upright  judge.  We  mourn  the  loss  of  our  friend, 
and  weep  that  he  is  no  more. 

JRoiolred,  That  we  tender  our  j)rofoundest  symj^athy 
to  the  bereaved  family,  and  commend  them  to  the  Re- 
deemer in  whom  he  l)elieved  and  the  God  whom  he 
adored.  C  W.  IIeiskell,     J.  W.  Clapp, 

L.  W.  FiNLAY,         S.  P.  Walker, 
W.  M.  Smith,  Henry  Craft, 

B.  M.  EsTES,  Jas.  K.  Chalmers, 

T.  W.  Harris,,  Committee. 
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(M.  &  v.);  §^2374,  2396,  2397  (T.  &S.) 224 

Administration — 

Distribution  on   Refunding   Bonds.     ^^3152,  3158,  3159  (M.  & 
v.);  ^2311,  2316,  2317  (T.&S.) 539 

Sale   of  Land    to    Pay   Debts.      §§3105-6,   3158-9   (M.   &  V.); 
§^2316-17,  2267-8  (T.&S.) 539 

Administrator — Year's  Support.     See  Year*s  Support, 59 

Adverse  Possession— What  is.     ?3463rt  (M.  &  V.) ;  \  2768  (!'•  &  S.)  383 

Assignments  of  Error.     See  Supreme  Court, 37,  500 
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Assignments,  General — Registration.    ^§2837,  sub-sec.  8,  2890  (M. 

&  v.);  J 2030,  sub-sec.  8»  2075  (T.  &  S.) 22 

See  Acts  Construed. 

Attempts— To  Commit  Larceny.     \  5379  (M.  &  V.) ;  §4630  (T.  & 

S.) 5" 

Bastards,  Legitimation — Descent.     See  Legitimation 459 

Chancery   Court — Jurisdiction — Discovery.      gg  5026-5029   (M.   & 

v.);  §?4283-4286(T.  &S.) 83 

Chancery  Practice — Defense  After  Final  Decree.     §§  5 122-5 124  ^^' 

&  V.)  ;  §g  4379-4381  (T.  &  S.) 278,  279 

Clerk — Administering   Pauper   Oath.     223912,   4826   (M.   &  V.); 

§§3192,  4050  (T.  &S.) 45 

Comptroller.  -Duty.     §§  582,   585,  586  (M.  &  V.) ;  §§  525,  527,  528 

(T.  &  S.) 208 

Costs — Bond  for.     See  Public  Roads 155 

Costs  in  Criminal  Cases — State's   Liability.     ^  6465,  6457,  6458, 

6442-3  (M.  &  V.) ;  g^  5585,  5579,  5580,  5569-70  (T.  &  S.)  .    .    208 

Criminal  Law— Attempts.     \  5379  (M.  &  V.)  ;  §  4630  (T.  &  S.) .    .    511 

Defense — After  Final  Decree.     |?5I22-5I24  (M.  &  V.);  §§4379- 

4381  (T.  &  S.) 278,  279 

Descent — After-born   Brothers   and   Sisters.     §3269    (M.    &   V.); 

^242o(T.  &S.) 129 

Descent  and  Distribution — Legitimation  of  Bastards.     J§  4385-4387 

(M.  &V.);  g>^  3640-3642  (T.  &S.) 459 

Divorce — Cruelty — Indignities.     §3307,  sub-sees.  1,  2  (M.  &V.); 

^  2449,  sub-sees.  I,  2(T.  &S.) 372 

Evidence— Parties  as  Witnesses.     I  4565  (M.  &  V.) ;  \  3813^  (T.  & 

S.) 161,  355 

Execution— Relation  of  Lien.      §2  3694-5  (M.  &  V.);   ^2980-81 

(T.  &S.) 139 

Frauds,  Statute  of — Memorandum  of  Sale.     \  2423,  sub-sec.  4  (M. 

&  v.);  §  1758,  sub-sec.  4  (T.  &S.)        663 

Grand  Jirry— Return  of.     ?  5926  (M.  &  V.)  ;§  5098  (T.  &  S.) .   .    .    442 

Guardian — Settlement  of.     See  Settlement, 326,  474 

Husband  and  Wife — 

Control  of  Wife's  Lands.     \  3343  (M.  &  V.) ;  Act  1879,  ch.  141  .  7,11 

Divorce.     See  Dii'orce 372 

Homestead— Mortgage  of.     1^^2931,  2934,  2935  (M.  &  V.)  .    .    .    .  659 
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Indictment — 

Attempt  to  Steal.     ?  5379  (M.  &  V.);  84630  (T.  &  S.) 5x1 

Copying  on  Record.     ^  5921,  5926,  4854,  sub-sec.  9  (M.  &  V.) ; 

^  50931  5098,  4077»  sub-sec.  9  (T.  &  S.) 442 

Return  of.     See  Graf  id  Jury .    .    442 

Insolvent  Estate — Set-off.     See  Administration 224 

Judicial  Notice—Statute  of  Another  State 50 

Jurisdiction  of  Chancery  Court  over  Trusts.     See  Chancery  Court.     Z^ 

Justice  of  the  Peace — Jurisdiction.     See  Replevin 670 

Landlord  and  Tenant — Rents.    Jg  3472, 4282-3  (^f.  &  V.) ;  §§  3541-2 

(T.  &  S.) 519,  589 

Legitimation  of  Bastards.     ?§  4385-4387  (M.  &  V.);  §§3640-3642 

(T.  &  S.) 459 

Lien  of  Execution — Relation.     See  Execution 139 

Limitations^  Statute  of— 

Of  Another  State.     §  3480  (M.  &  V.)  ;  §  2783  (T.  &  S.) 189 

Adverse  Possession.     §3463^1  (M.  &  V.) ;  §2768  (T.  &  S.)  .    .    .    383 
Action  for  Rents.     §3472  (M.  &  V.);  §  2775  (T.  &  S.).    .    .  519,  589 

Suspension  of.     §3458  (M.  &  V.) ;  §  2762^^  (T.  &  S.) 189 

Mayhem— Intent.  §§  5357,  53^0  (M.  &  V.)  ;  §§4606,  4609  (T.  &  S.)  523 
Pauper  Oath— Where  Made.     §§3912,  4826  (M.  &  V.);   §§3192, 

4050  (T.  &  S.) 45 

Practice— Rules   of.      §§3877,    5254    (M.    &    V.);    §§3166,  4504 

(T.  &  S.) 37,  500 

Practice.     See   Chancery  Practice 278,  279 

Registration.    See  General  Assignment 22 

Rents — Liability  of  Purchaser  of  Crops.     §§4282,  4283  (M.  &  V.)  ; 

§§354i,3542(T.  &S.);  Act  1879,  ch.  72 519,  589 

Replevin— Justice's  Jurisdiction.     §§4130,  4133  (M.  &.  V.) ;  §§3394, 

3397  (T.&S.) 670 

Rules  of  Practice  Supreme  Court.     See  Practice 37,  500 

Sale  of  Land  to  Pay  Debts — Exhaustion  of  Personalty.     See  Ad- 
ministration  539 

Set-off —  Insolvent  Estate.     See  Administration 224 

Settlement  of  Guardian,  etc.  §4535  (M.  &  V.)  ;  3786  (T.  &  S.)  ;  326,  474 
Statute  of  Another  State — Judicial  Notice.  See  Judicial  Notice  .  50 
Statute  of  Frauds.     See  Frauds^  Statute  of 663 


760  .  INDEX. 

CODE  CONSTRUED— Gw/mw^*/.  page 

Suprane  Court — 

Judicial  Notice.     Stt  Judicial  Notice 50 

Rules  of  Practice.     See  Practice 37,  500 

Record.     ^  3890  (M.  &  V.) ;  23171  (T.  &  S.) 82 

Taxation — 

Exemption  of  City  Water-works.     See  Acts  Construed 213 

Tax-payers'  Remedy  Against  Illegal  Taxes.      §2  9^6,  928,  931 

(M.  &  V.) ;  Acts  1873,  ch.  44 213 

Trusts — Chancery  Jurisdiction^.     See  Cfiancery  Court 83 

Witness— Parlies  as*.     §§4565  (M.  &  V.)  ;  §3813^/  (T.  &  S.)  .    .  161,  355 
Year's    Support  —  Administrator's    Duty.       §23125,    3127,    3129 

(M.  &V.);   §82285,  2287,  2290  (T.  &S.) 59 

COMMISSIONS. 
See  Brokers, 

COMMISSION  MERCHANTS. 

Advancing  cash  to  purchase  produce  may,  by  parol,  reserve  title  to 
the  purchased  property  as  security 355 

COMMON  CARRIERS. 
See  Carriers. 

COMMUNICATIONS. 
See  Slander, 

COMPENSATION. 

1.  Broker's  commissions.     See  Brokers^  t^  2 566,  583 

2.  Attorney's  fees.     See  Attorney  at  Imw 634 

3.  Administrator's  compensation.     See  Administrator^  ^»  7  •    •    •    634 

COMPETENCY. 

See  Witness y  /,  ^,  j,  4^  7. 

COMPTROLLER. 

1.  Duty  to  refuse  payment  of  a  void  judgment  against  State.  .    .    208 

2.  Will  not  be  compelled  to  pay  such  judgment  by  mandamus.    .    208 

CONCEALMENT. 

As  ground  of  injunction  of  judgment  at  law 228 

CONCLUSIVENESS. 

Of  decree  between  husband  and  wife  upon  husband's  creditors .   .    657 
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Not  favored  in  subscriptions  of  stock  to  corporations 554 

CONFESSIONS. 

Of  crime  by  third  person  after  the  act  are  hearsay 259 

CONSIGNEE. 

Sub-cafriers  are  not  his  agents 392 

CONSTITUTIONAL  LAW. 

1.  Art.  II.,  i  30,  exempting  articles  manufactured  of  produce  of 
this  State  from  taxation  does  not  exempt  business  of  selling 
such  articles 134 

2.  Art.  II.,  ^  28,  authorizes  the  Legislature  to  declare  any  busi- 
ness it  chooses  a  privilege,  and  tax  it  as  such 134 

3.  Art.  II.,  §  17,  is  violated  by  the  "barbering  act"  of  1887,  ch. 
106.     The  act  is  bad  for  duplicity 272 

4.  Art.  XL,  §8,  is  also  violated  by  the  **  barbering  act"  of  1887, 

ch.  106.     It  is  **  class  legislation  " 272 

5.  Art.  VL,  JJ  I,  4,  is  violated  by  an  act  removing  a  County  Judge 
by  merely  transferring  his  powers  and  jurisdiction  to  a  Chair- 
man of  the  Court  .    . 485 

6.  Art.  XL,  i  8,  does  not  inhibit  an  act  merely  changing  the  name 

of  a  corporation 615 

7.  Exemptions  from  taxation  granted  in  legislative  charters  prior 

to  1870 are  valid •.    .    .    614 

8.  Art.  I.,  §  18.  An  act  rejected  by  either  House  before  its  final 
passage  is  void,  though   subsequently  properly  signed  by  the 

.  Speakers  of  Houses  and  approved  by  the  Governor 732 

9.  Art.  XL,  ^2.     Mortgage  of  homestead 451,  659 

CONSTRUCTION. 

See  Statutes,  2,  4,  6  ;   Wills,  /,  2,  j",  6,  7,  8 ;  Deeds,  /,  2, 

CONSTRUCTIVE  NOTICE. 

See  Notice,  j  ;  Intwccnt  Purchaser,  1-4  ;  Purchaser,  i,  2. 

CONSTRUCTIVE  TRUSTS. 
See  Trusts,  4. 

CONTRACTS. 

1.  Of  shipment  void  for  unfairness  and  uncertainty 198 

2.  Bill  of  lading  exempting  carrier  from  negligence  void  ....  392 

3.  Of  hiring,  providing  for  forfeiture  of  wages,  void 219 
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4.  Parol  re>ervation  of  title  to  secure  money  advanced  to  purchase 
produce  valid 355 

5.  Parol  motlification  of  a  written  lease  for  one  year  valid.  .    .    .    366 

6.  When  a  contract  i««  unexecuted 598 

7.  Contract  of  partnership  arrtong  corporations  \^  ultra  z'ires  zn^ 
void .    598 

CONTRIBUTORY  NKGLIGENCE. 

See  \t'-^'.i^i ///v, 

CORPORATIONS. 
Private. 
In   Gentriil. 

1.  Have  no  power  to  absorb  each  other 614 

2.  Name  of,  may  be  changed  by  legislative  act,  since  Consti- 
tution of  1870 615 

3.  Have  no  power  to  enter  into  partnerships 59^ 

4.  ^7/rfl  77/vj  acts  of,  are  utterly  void 59^ 

5.  May  exist  without  issuance  of  stock  certificates 614 

6.  Not  dissolved  by  insolvency  and  assignment  of  assets.    .    .  614 

7.  Charter  exemptions  from  taxation  granted  prior  to  1870 
valid 614 

8.  Asi,es->ment  of  l)anks  for  taxation — how  made 615 

9.  Legislative  recognition  of — effect 614 

Stork  and  StOikhoIdcrs. 

1.  I'^suance  of  stock  certificates  not  absolutely  essential  .    .    ..    614 

2.  Conditional  subscriptions  of  slock  not  favored — examples  .     554 

3.  Distinction  between  conditions  and  covenants- in  stock  sub- 
scriptions illustrated 554 

4.  Same  persons  may  own  and  control  stock  of  different  cor- 
porations  614 

5.  Stockholder  competent  witness  in  suit  between  an  estate 
and  the  corporation  to  prove  statements  of  and  transactions 
with  the  deceased 355 

6.  Hona  fide  purchaser  of  stock,  without  notice,  is  not  liable 

for  balance  of  subscription  price 252 

Municipal. 

1.  Water-works  of,  used  exclusively  for  public  purposes,  ex- 
empt from  taxation 213 

2.  Not  estojrj)ed  by  acts  of  its  officers,  when 228 
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1.  Bond  for  required  of  applicants  for  a  public  road 155 

2.  Not  allowed  against  State  in  criminal  proceedings  without  ex- 
press statutory  authority 208 

3.  Of  unsuccessful  prosecution  for  felony,  taxed  to  prosecutor,  not 
afterwards  allowed  against  the  State 208 

COUNSEL. 

See  Attorney  at  Law. 

COUNTY  JUDGE. 

Removal  of.     See  Constitutional  Laxo^  j 485 

COURTS. 

See  Supreme  Court;  Chancery  Court ;  Justice  of  the  Peace. 
Duty  to  enforce  valid  statutes  whether  good  or  bad 676 

COVENANTS. 

1.  More  favored  than  conditions  in  stock  subscriptions 554 

2.  Distinction  between  covenants  and  conditions  illustrated.    .    .    554 

CREDITORS. 

1.  Right  of  discovery.     See  Chancery  Courts  4 83 

2.  Rights     under    mortgage    of     homestead.       See    Honusteady 

A  -^1  J 45'.  659 

CRIMINAL  LAW. 

Attempts.     See  Attempts ^  /,  ^,  and  ImiietmentSy  j,  4. 

Charge  of  Court.     Sef>  Charge  of  Courts  2 259 

Costs.     See  Costs,  2y  j 208 

Evidence.     See  Evidence ,  /,  ^,  j. 
Grand  Jury.     See  Indictment,  /,  2, 
Indictment.     See  Indictment,  1-4. 
Inkamy.     See  IVitness,  4. 
Intent.     See  Intent,  i,  and  Mayhem,  /. 
Larceny.     See  Attempts,  i,  2. 
Malice.     See  Malice,  and  Mayhem,  2. 
Witness.     See  Witness,  4,  ^ ;   Evidence, /-j. 

CUSTODY  OF  CHILDREN. 

Given  to  wife  on  granting  her  a  divorce,  when 372 
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See  Negligence. 
In  General. 

1.  Duty  of  injured  person  to  avert  loss i8i 

2.  A  stipulation  in  form  for  liquidate  1  damages  held  void,  as  be- 
ing an  unreasonable  and  oppressive  forfeiture 219 

3.  Telegraph  company  liable,  for  negligent  delay,  to  receiver  of 
message 695 

Measure  of,  ^ 

1.  For  trespass  and  removal  of  stone  from  marble  quarry.    ...         2 

2.  I3etween  landlord  and  tenant  for  landlord's  failure  to  make  or 
provide  for  repairs  as  stipulated ....     181 

3.  Rules  for  estimating  value  of  human  life 344 

4.  For  negligence  in  transmission   of  telegram  of  no   pecuniary 
value 695 

DKBTOR  AND  CREDITOR. 
See  Creditors^  /,  2. 

DECREE. 

1.  Of  Supreme  Court  overruling  demurrer.     Effect  on  second  ap- 
peal        81 

2.  Not  in  excess  in  amount  of  the  allegation  of  bill 541 

3.  Not  allowed  against  persons  who  are  not  parties  ....    541,  615 

4.  Recitals  in  prima  facie  true 657 

DEEDS. 

See  Lease,  / ;  Ei'idcncey  4  ;  Mortgages ;  Purchasers, 

1.  Intention,  and  not  relative  position,  of  inconsistent  clauses  con- 
trols in  construction  of 610 

2.  Giving  a  restricted,  not  an  absolute,  power  of  disposition   .    .    610 

DEFAMATION. 
See  Slander. 

DEFENSE. 

1.  Legal,  allowed  after  judgment  at  law,  when 228 

2.  After  final  decree  rendered  loithout  pet  sonal  sendee  of  process  ;  prac- 
tice   278,  279 

3.  Petition  for  leave  to  make  must  show  '*  merits" 278 

4.  Notice  of  filing  petition  should  be  given,  but  regular  process 
not  required 278 

5.  Motion  to  dismiss  petition  is  proper  method  to  test  its  suffi- 
ciency    278 
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6.  Only  the  petition  and  record  can  be  looked  to  in  deciding  such 
motion 278 

7.  No  answer  is  allowed  to  the  allegations  of  the  petition.  .    .    .     278 

8.  Petition  need  not  exhibit  an  answer 278 

9.  If  petition  is  sustained  as  sufficient,  defense  is  allowed.   .    .    .    278 

10.  The  defense  that  petitioner  is  barred,  unless  apparent  on  face  of 
petition  or  in  record,  must  be  presented  by  supplemental  bill  .  279 

11.  Limitation  upon  application  begins  to  run  from  date  of  final 
decree  in  Supreme  Court 278 

12.  Official  service  of  notice  of  final  decree  upon  non-resident  is 
not  essential 279 

13.  A  defendant  served  with  process,  though  joined  with  non-resi- 
dents, is  not  entitled  to  make  defense  after  final  dectee  under 

the  statutes 279 

14.  Statutes  allowing  defense  after  final  decree  apply  to  cases  for 
construction  of  wills 279 

DELAY. 

See  Telegraph  Companies^  j,  4  ;  Laches. 

DEMURRER. 

Effect  of  decree  of  Supreme  Court  overruling 81 

DEPOSIT. 

Involuntary,  of  log  by  high  water  on  lands  of  riparian  owner.   .       I4 

DESCENT  AND  DISTRIBUTION. 

1.  After-born  brothers  and  sisters  do  not  inherit,  if  born  more 
than  ten  months  after  decedent's  death.        129 

2.  Bastards,  when  legitimated,   inherit  lineally  and  collaterally 
same  as  legitimates 459 

3.  Laws  of,  apply  to  accrued  shares  under  a  will 474 

DESCRIPTION. 

1.  In  lease  as  "  Rose  Ilill  Farm  V  sufficient,  when I 

2.  Applied,  but  not  supplied,  by  parol  evidence i 

DEVASTAVIT. 

See  Administrator, 

DEVISE  AND  LEGACY. 
See  Wills, 


766  INDEX. 

DICTUM.  PAGE 

Sec  Oi'trruUd  Cases. 

DISCLAIMER. 

By  vendee  essential  to  render  'his  possession  adverse  to  a  lien- 
holder  of  his  vendor 383 

DISCOVERY. 

See  Creditor^  i %^ 

DISMISSAL. 

1.  Of  suit,  by  complainant,  after  decree  of  Supreme  Court  over- 
ruling demurrer  to  bill ;  effect  of. *  .      81 

2.  On  refusal  of  applicants  for  public   road   to  give  cost  bond, 
proper 155 

DISSOLUTION. 

See  Corporations^  prhate^  6 614 

DISTRIBUTION. 

See  Descent  and  Distribution. 

DIVORCE. 

1.  Granted  to  wife  for  indignity  and  cruelty  of  husband  ....    372 

2.  Custody  of  children  given  to  wife  also 372 

DUrLICITV. 

See  Constitutional  Imw^  j 272 

DURESS. 

Modifying  contributory  negligence — proper  charge 45 

EQUITY. 

Concealment.     See  Concealment. 

Innocent  Purchaser.     See  Innocent  Purchaser. 

Injunction.     See  Injunction. 

Liens.     See  Liens. 

Marshaling  Securities.     See  Marshaling  Securities. 

Mortgages.     See  Mortga^^es. 

SrECiFic  Performance.     See  Specific  Performance. 
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See  Supreme  Court. 

1.  Assigftmt'ntsof—}A?t.y  be  required  by  rules  of  Supreme  Court,  37,   500 

2.  — Must  be  specific 37,  500 

3.  — A^re  within  the  inherent  power  of  the  Court,  and  do  not  con- 
travene the  statute  forbidding  dismissals  for  failure  to  assign 
errors 500 

4.  — Nature,  office,  and  requisites  of 500 

5.  — Example  of  a  bad  assignment,  though  it  cites  pages  of  record  500 

ESTATES. 

See  Remainder  and  Reversion. 

ESTOPPEL. 

See  Res  Adjudicata. 

1.  Essential^of. 228* 

2.  Of  corporation  by  acts  of  its  officers 228 

3.  Guardian's  settlement  is  not  to  ward's  suit  for  an  account   .    .    474 

4.  Decree  between  husband  and  wife  is  not  as  to  husband's  cred- 
itors   657 

EVIDENCE. 

See  Burden  of  Proof. 

1.  Defendant  testifying  for  himself  in  a  criminal  case  may  be  im- 
peached.  .* 259 

2.  Confessions  of  crime  by  third  persons  after  the  act  arc  hearsay  259 

3.  A  defendant  in  a  criminal  case  may  testify  for  himself,  though 
infamous 472 

4.  Parol  ezndence  —  K^xxi\%%\\i\^  to  explain  and  apply  description  of 
premises  in  a  lease 2 

5.  — Or  to  impeach  notary's  certificate  of  protest  of  a  foreign  bill 

of  exchange.  ^ 201 

6.  — Or  to  show  true  date  of  a  mis-dated  note 589 

7.  — To  add  omitted  stipulations  to  written  contract  must  be  clear 
and  satisfactory 642 

8.  Parties  as  "ioiinesses  generally — 161,    168,   1 7 1,   259,  472 

9.  — Surviving  partners  incompetent  for  each  other  in  joint  suit 
against  deceased  partner's  estate 16 1 

10.  — Stockholder  competent  in  suit  between  corporation  and  es- 
tate of  a  deceased  person 355 

11.  Post  facto  ^  self-serving  declarations  are  mere  hearsay 343 
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12.  Defamatory  statements  by  a  witness  in  giving  testimony  are 
only  conditionally  privileged 146 

13.  Ex  parte  settlements  of  an  administrator  are  at  best  oiiiy  prt'ma 
facie  evidence  in  his  favor ....    326 

14.  Burden  of  prdof  on  carrier  to  explain  loss  or  damage  of  freight  393 

15.  Recitals  in  decrees  as 22,  657 

EXECUTION. 

Lien  of,  relates  to  teste,  and  holds  all  personalty  owned  from  that 
date  by  the  debtor  anywhere  in  the  State 139 

EXECUTORS  AND  ADMINISTRATORS. 
See  Administration  ;  Administrator, 

EXEMPTION. 

1.  From  Taxation.     See  Taxation^  1-6 i^,  213,  438,  614 

2.  Homestead  exemption.     See  Homestead^  i-j 451,  659 

EXPRESS  COMPANIES. 

See  Carriers  of  Freight^  y^  8 594 

FEES. 

See  Compensation^  1,2^^,, 566,  583,  634 

FELLOW  SERVANT. 

1.  Rule  as  to,  stated 73 

2.  Telegraph  operator    at   way  station,   and  conductor  of   train 

are  not 73 

3.  /VrjfWfl/ distinguished  from  ^r/fl/ negligence  of;  example.    .    335 

FORCIBLE  ENTRY  AND  DETAINER. 
Service  of  writ  is  the  only  "notice  to  quit "  required 599 

FORFEITURE. 

1.  Of  wages.     See  Contracts,  j 219 

2.  Of  corporate  franchises.     See  Corporations,  Private,  6  .    .    .    .    614 

FRAUD. 

Injunction  of  judgment  at  law  for  fraud  in  its  procurement    .    .    .     228 

FRAUDS,  STATUTE  OF. 

1.  Letters  may  constitute  sufficient  memorandum  of  sale  of  land  .    663 

2.  Contract  of  sale  complete  and  irrevocable  on  the  mailing  of 
the  vendee's-ietter  of  acceptance 663 
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FRAUDULENT  CONVEYANCE.  page 

1.  Decree  treated  as,  when 657 

2.  Recitals  of  consideration /nwayhr/>  true 657 

GARNISHMENT.- 

1.  Judgment  against  garnishee  cannot  be  supported  on  appeal 
without  the  original  record 495 

2.  Mere  recital  in  the  Justice's  judgment  of  the  original  proceed- 
ings will  not  suffice  on  appeal 495 

3.  Appearance  and  answer  of  garnishee  is  no  waiver  of  the  pro- 
duction of  the  original  papers 496 

GRAND  JURY. 

See  Indictments^  /,  2, 

GUARDIAN  AND  WARD. 

1.  Ward  may  recover  upon  cause  of  action  barred  as  to  guardian.  474 

2.  Guardian's  settlements  are  on\y  prima  facie  correct,  and  inter- 
pose no  obstacle  to  the  ward's  recovery  of  a  fund  received  by 
the  guardian  before  appointment,  and  never  embraced  in  his 
settlements 474 

HARMLESS  ERROR. 

See  Charge  of  Court j  j 393 

HEARSAY. 

See  Evidence ^  2y  11. 

HEIRS. 

Alienation  of  lands  descended  ;  heirs'  liability 540 

HIGHWAY. 

See  Public  Roads. 

HIRING,  CONTRACT  OF. 

See  Contracts^  3 219 

HOMESTEAD. 

1.  Mortgage  of,  is  waiver  of  homestead  right  as  to  secured  debt 
only 451 

2.  Express  waiver  of,  not  requisite  in  a  deed    .    j 451 

3.  Embraced  in  mortgage  with  personalty,  not  exonerated  by  the 
personalty,  when 659 

50 
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HUSBAND  AND  WIFE.  page 

1.  Direct  gift  of  personalty  by  husband  to  wife  creates  a  separate 
estate  in  her 50 

2.  Note  given  by  husband  to  wife  is  a  valid  declaration  of  trust, 
and  en  forcible  in  equity 5^ 

3.  Undue  influence  in  procuring  will ;  how  affected  by  this  rela- 
tion      173.   174 

4.  Husband's  control   of  wife's  lands  not   affected  by  statutory 
exemption  of  her  rents  from  his  debts      ^;^2 

5.  Husband    may  disposschs   wife's   tenant  holding  without   his 
consent    . 333 

6.  Custody  of  children  given  to  wife  on  her  obtaining  divorce, 
when 372 

7. .Deed  giving  wife  only  a  restricted  power  of  disposition  .    .    .    610 
8«  Mortgage  of  homestead.      See  HomesUad^  /-j 451,  659 

ILLEGAL  CONTRACTS. 

See  Contracts^  /,  ^,  j,  7. 

IMMATERIAL  ERRORS. 

See  Charge  of  Court,  j 393 

IMPEACHMENT.. 
Of  a  defendant  testifying  in  his  own  behalf  in  a  criminal  case  .    .    259 

INDICTMENT. 

1.  Not  vitiated  by  clerk's  failure  to  "enter  on  the  record  the  fore- 
man's signature  and  indorsement 442 

2.  Example  of  a  sufficient  record  entry  of  its  return  by  the  grand 
jury 442 

3.  For  attempt  to  steal ;  less  particularity  required  in  description 

of  property  than  in  larceny 511 

4.  Charging  the  opening  of  a  cash  drawer  with  intent  to  steal  its 
contents  sufficient,  though  it  proves  to  be  empty 511 

INFAMY. 

Does  not  disqualify  a  defendant  in  a  criminal  case  to  testify  .    .    .    472 

INJUNCTION. 
Of  judgment  at  law  for  pre-existing  legal  defense,  when    ....    228 
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INNOCENT  PURCHASER.  page 

Sec  Purchaser ;    Vendor  and  Vendee. 

1.  Of  stock  in  corporation,  not  liable  for  unpaid  subscription  .    .     252 

2.  Mortgagee  of  tenant's  interest  in  crop  is  not 366 

3.  Paying  purchase  price  after  notice  is  not 663 

4.  Must  be  pleaded 663 

INSOLVENCY, 

See  CorporationSy  Prwate^  6 * 614 

INSOLVENT  ESTATES. 

See  Administration  of  Insohent  Estates. 

INTENT. 

Specific  intent  to  maim  or  disfigure  not  essential  in  mayhem.   .    .    523 

JUDGES. 

1.  Removal  of,  not  effected  by  legislative  act,  when 485 

2.  Term  of  office  determined  by  Constitution,  not  by  statute   .    .  485 

3.  Remarks  to  jury,  improper 537 

JUDGMENT. 

1.  Against  State  for  cost  of  a  felony,  previously  adjudged  against 

the  prosecutor,  void 208 

2.  In  garnishment  proceedings,  must  be  supported  by  original 
record 495 

3.  Of  Justice  in  replevin  against  unsuccessful  plaintiff  may  ex- 
ceed $500 670 

JUDICIAL  NOTICE. 

Not  taken  by  Supreme  Court  of  statute  of  another  State,  when  .       50 

JUDICIAL  SALE. 

See  Administration^  j-g. 

JURISDICTION. 

See  the  respective  Courts  ;  Justice  of  the  Peace. 

JURY. 

1.  Privileged  communication ;  a  question  for 146 

2.  Contributory  negligence ;  a  question  for 343 

3.  Rules  for  assessing  value  of  human  life,  by 344 

4.  Improper  remarks  of  Judge  to 537 
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JUSTICE  OF  THE  PEACE.  page 

Has  jurisdiction  in  replevin  to  render  judgment  against  unsuccess- 
ful plaintiff  for  any  sum  less  than  $i,cxx) 670 

LACHES. 

Excused  on  account  of  bad  health  and  ignorance  of  claimant  .    .    383 

LANDLORD  AND  TENANT. 

1.  Tenant's  duty  upon  landlord's  failure  to  make  stipulated  re- 
pairs  181 

2.  Parol  modiBcation  of  written  lease  for  one  y^ar,  valid  even 
against  tenant's  innocent  mortgagee  of  the  crop 366 

3.  Purchaser  of  crop  from  tenant  without  notice  liable  for  the 
rents  to  the  landlord,  or  his  assignee 519,   5S9 

4.  Six  years'  statute  of  limitation  applicable  to  landlord's  action 
against  such  purchaser 519 

5.  Void  contract  of  partnership  among  corporations  for  the  joint 
use  of  their  property,  though  partially  executed,  does  not  cre- 
ate a  tenancy  from  year  to  year 598 

6.  Is  not  a  relation  of  trust,  when 642 

LARCENY. 

See  AttefnptSy  /^  2 511 

LEASE. 

1.  Description  of  leased  premises  as  **  Rose  Hill  Farm,"  etc.,  suf- 
ficient          I 

2.  Parol  modification  of  written  lease  for  one  year  valid  against 
tenant's  mortgagee  of  crop 366 

LEGACY. 
Charged  on  both  real  and  personal  estate  of  the  testator 464 

LEGISLATURE. 

1.  Recognition  of  the  existence  of  a  corporation  by;  effect    .    .    614 

2.  Passage  of  laws  by.     See  Constitutional  I^iv,  8 732 

LEGITIMATION. 
Of  bastards  makes  them  as  legitimates  for  purposes  of  inheritance,  459 

LETTERS. 

See  FraudSy  Statute  0/^/^2 663 

LEVY. 

See  Execution 139 
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LIBEL  AND  SLANDER.  PAGE 

See  Slander^  1-4 146 

LIEN. 

See  Mortgage. 

1.  Of  mortgage  securing  several  notes  equally 41 

2.  Of  execution  relates  to  ifstty  and  reaches  personalty  of  debtor 
anywhere  in  State I39 

3.  Vendee  affected  with  constructive  notice  of  lien  retained  in  de- 
cree against  his  vendor 383 

4.  Delay  to  enforce  lien  for  seven  years  excused ;  sickness  and  ig- 
norance of  rights 383 

5.  Possession  of  vendee  not  adverse  to  his  vendor's  lien-holder 
until  disclaimer  and  notice 383 

6.  For  rents;  purchaser  of  crop  subject  to 519,  589 

LIFE  ESTATE. 
Deed  giving  wife  only  life  estate  construed 610 

LIMITATIONS,  STATUTE  OF. 

1.  Of  another  State;  when  and  how  available 189 

2.  Suspended  by  debtor's  temporary  absence 189 

3.  Suspending  acts  apply  to  non-residents  sued  here 189 

4.  As   to  non-resident's   right  to   make  defense   after   final   de- 
cree     278,  279 

5.  Does  not  run  in  favor  of  vendee,  as  against  his  vendor's  lien- 
holder,  until  disclaimer  and  notice 383 

6.  Ward  not  barred,  though  guardian  may  be 474 

7.  Of  six  years'  applies  to  landlord's  suit  for  rents  against  pur- 
chaser of  crop 519 

LIQUIDATED  DAMAGES. 

See  Contracts,  3 219 

LIQUORS. 

Business  of  selling  wine  manufactured  from   grapes  produced  in 
this  State  by  the  manufacturer  taxable  as  a  privilege 134 

LOSS. 

See  Carrier  of  Freight,  4 393 

LOST  PROPERTY. 

1.  Saw  log,  removed  by  a  river  tide,  and  lodged  in  a  gorge,  and 
remaining  unclaimed  for  over  two  years,  is  lost 14 

2.  Finder  is  entitled  to  possession  against  all  except  the  true  owner.     14 
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1.  Removal  of  estates  of;  Chancery  Court  has  exclusive  jurisdic- 
tion          32 

2.  Bill  for  removal  should  exhibit  guardian's  appointment  and 
qualification 32 

3.  Guardian  need  not  exhibit,  but  must  give  bond  before  removal 

is  ordered 32 

MALICE. 

At  common  law  sufficient  in  mayhem 523 

MANDAMUS. 

Does  not  lie  to  compel  Comptroller  to  pay  unjust  claim  or  void 
judgment 209 

MANUFACTURER. 

Out  of  produce  of  this  State  taxable  for  selling  manufactured  ar- 
ticles  134 

MARRIED  WOMEN. 

See  Husband  and  Wife, 

MARSHALING  .SECURITIES. 

Under  mortgage  of  husband  and  wife,  including  homestead  and 
personal  property ;  how  done 659 

MASTER  AND  SERVANT. 
See  Damages;  Negligence. 

1.  C<mtributory  negligence — Erroneous  charge  as  to 45 

2.  — Modified  by  duress 45 

3.  — Alighting  from  moving  train  on  invitation 343 

4.  — Question  for  jury 343 

5.  Servant  on  board  train  to  receive  wages  to  be  treated  as  pas- 
senger     342 

6.  Stipulation  for  forfeiture  of  wages  held  void 219 

7.  Fellow-servant  doctrine  with  its  limitations  stated 73 

8.  Distinction  between  personal  and  official  negligence  drawn  .   .  335 

9.  Master  not  liable  for  servant's  personal  negligence 335 

10.  Telegraph  operator  at  a  way  station  is  not  the  fellow-servant 
of  the  conductor  of  a  train 73 

MAYHEM. 

1.  Specific  intent  to  maim  or  disfigure  not  essential  in 523 

2.  Common  law  malice  only  is  required 523 
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MEASURE  OF  DAMAGES.  page 

See  Damages^  Measure  of. 

MEMORANDUM. 

See  Frauds^  SlaiiUe  of  /,  2. 

MINES  AND  MINING. 

See  Damages^  Measure  of  f  .    .    .• 2 

MODIFICATION. 
Of  written  contracts 366,  642 

MONEY. 

How  described  in  schedule  to  a  general  assignment 676 

MORTGAGE. 

1.  Notes  equally  secured,  though  maturing  at  different  dates,  share 
pro  rata 41 

2.  Sale  for  one  note  does  not  extinguish  the  security  as  to  the 
others 41 

3.  Purchaser  at  such  sale  takes  the  land  cum  onere 41 

4.  Mortgagee  of  crop  takes  only  the  tenanfs  interest 366 

5.  Of  homestead.     See  Homestead^  i-j 451,  659 

6.  Resulting  trust  raised  in  favor  of  mortgagor  by  circumstantial 
evidence 376 

MUNICIPAL  CORPORATIONS. 
See  Corporations^  Municipal. 

NAME. 

Change  of  corporate  name  by  Legislative  act,  valid 615 

NEGLIGENCE. 

See  Carriers ;  Master  and  Senant. 

1.  Contributory — That  defeats  recovery;  erroneous  charge    ...      45 

« 

2.  — That  does  not  defeat  recovery,  but  mitigates  damages  .    .  73,  343 

"3.   — Modified  by  duress        45 

4.  — Question  for  jury 343 

5.  — Alighting  from  moving  train  on  invitation 343 

6.  Of  telegraph  operator,  resulting  in  injury  to  conductor  of  train  73 

7.  Personal  and  official  negligence  distinguished 335 

8.  Master  not  liable  for  servant's  personal  negligence 335 

9.  Servant  on  train  to  receive  wages  to  be  treated  same  as  passen- 
ger      343 
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NEGLIGENXE— CV«//«ii^</.  pace 

10.  Carrier  cannot  contract  for  non-liability  for  his  servant*s  negli- 
gence 392 

11.  Not  impatable,  when  the  caution  of  a  prudent  man  has  been 
exercised 228 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  NoUs^  j,  4,  ^ 

NEW  TRIAL. 

See  Supreme  Court. 

1.  Granted — For  admission  of  illegal  evidence 343 

2.  -  For  excessive  verdict 344 

3.  — Improper  remarks  of  the  Judge  (o  the  jury 537 

4.  Not  Granted — For  immaterial  error 393 

Non-residents. 

1.  Statute  of  limitations.     Stt  Limitations ,  Statute  of,  j 189 

2.  Defense  after  final  decree.     See  Defense,  2-14 278,   279 

NOTARY  PUBLIC. 

1.  Duty  in  protesting  foreign  bill  for  non-payment  when  accept- 
or's doors  are  closed 201 

2.  Form  of  certificate  in  such  case 201 

2.  Impeachment  of  certificate  by  parol 201 

NOTES. 

See  Bills  and  Notes, 

NOTICE. 

See  Innocent  Purchaser. 

1.  Of  petition  for  leave  to  defend  after  final  decree;  how  given  .    278 

2.  Of  final  decree  to  nort-resident ;  how  given 279 

3.  Constructive  affects  vendee  as»to  lien  against  his  vendor,  when  383 

4.  Of  disclaimer  essential  to  render  vendee's  possession  hostile  to 
vendor's  lien-holder 3^3 

5.  Of  loss  of  express  package  may  be  required  within  reasonable 
time 594 

6.  Failure  in  such  case  to  give  required  notice  may  be  excused  .    594 

7.  None  but  service  of  writ  required  in   forcible  entry  and  de- 
tainer     599 

8.  Not  required  upon  dissolution  of  void  partnership  among  cor- 
porations   598 
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OATH.  PAGE 

See  Affidavit^  /,  2, 

OFFICE. 

1.  Term  of.     See  Judges^  2 485 

2.  Removal  from.     See  Judges,  /.        485 

OVERRULED,  DOUBTED,  AND  MODIFIED  CASES. 

1.  Baker  z/.  Heiskell,  i  Cold.,  642;  overruled 129 

2.  Barbour  v.  Erwin,  14  Lea,  721  ;  overruled 189 

3.  Bayless  ?'.  Bayless,  4  Cold.,  359;  restricted 69,  70 

4.  Davis  V.  Owens,  5  Sneed,  679  ;  overruled  in  part 49 

$.  Graham  v,  Caldwell,  8  Bax.,  69;  overruled  in  part 49 

6.  Henley  t'.  State,  9  Hum.,  243  ;  restricted 259 

7.  Hooberry  v.  Harding,  10  Lea,  392  ;  overruled %^ 

8.  Jarman  v.  Jarman,  4  Lea,  671  ;  dichivi  overruled 659 

9.  Jones  z/.  Chamberlain,  5  Heis.,  210;  disapproved 369 

10.  McPhatridge  v.  Gregg,  4  Cold.,  324;  overruled  in  part    .    .  ■.      49 

11.  Rocco  z'.  Cecalla,  12  Heis.,  510;  restricted 70»  7^ 

12.  State  z'.  Gaines,  2  Lea,  316;  disapproved 491 

13.  Turley  v.  Massengill,  7  Lea,  353  ;  overruled 82 

PAROL  AGREEMENT. 

1.  Changing  one  year  lease,  valid 366 

2.  For  sale  of  land  by  broker  does  not  entitle  him  to  commissions  583 

PAROL  EVIDENCE. 

See  Eindence,  4,  jr,  6,  7. 

PARTIES. 

1.  As  witnesses  generally.     See  Ei'idmce,  /,  j,  8,  9,  10. 

2.  How  a  few  who  are  members  of  a  class  may  be  sued  for  all.   .    279 

3.  No  decree  rendered  against  persons  not  parties 541,  615 

PARTITION. 

Of  lands  descended  before  application  for  sale  to  pay  debts ;  ef- 
fect of 540 

PARTNERSHIP. 

1.  Partners  not  allowed  salaries  except  upon  express  contract  .    .     161 

2.  Quantum  of  proof   requisite  for  allowance  of  salaries  against 
deceased  partner's  estate 161 
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PA  RTN E  RS H I T-  ContwunL  page 

3.  Surviving  partners   incompetent  to  testify   for  each  other  in 
joint  suit  against  deceased  partner's  estate 161 

4.  Corporations  cannot  enter  into 598 

5.  When  contract  of,  is  unexecuted 598 

PASSENGERS. 

See  Carriers y  of  Passengirs. 

PAUPER  OATH. 

May  be  taken  before  Clerk  of  another  county 45 

PAYMENT. 

Exoneration  of  lands  descended  by  loss  of  personal  assets  does 
not  operate  as  payment 541 

PERPETUITY. 

Example  of  a  devise  which  is  not   a  perpetuity,   although  the 
'•unborn  child  of  an  unborn  child  "  may  lake  under  it.  .    .    .    277 

PLEA. 

See  Pliading  atui  Practice. 

PLEADING  AND  PRACTICE. 

1.  Admissions  in  pleadings 22 

2.  *'  Priviledged  communication  "  may  be  shown  under  general 
issue,  or  specially  pleaded 146 

3.  Res  adjuiiicatti  must  be  averred  specifically  in  equity 81 

4.  Innocent  purchaser  must  be  pleaded 663 

PLENE  ADMINISTRAVIT. 

Sec  Administrator^  j 539 

POOR   PERSONS. 

See  Pauper  OtUh .'        ...      45 

POSSESSION. 

See  Adverse  Possession 383 

POWERS. 

See  Corporations^  Priiati^  jy  4. 

PRACTICE. 

See  Chancery  Picadinji;  and  Practice ;  Pleading  and  Practice. 

PRINCIPAL  AND  ACJENT. 

See  Agency 392 
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PRINCIPAL  AND  SURETY.  page 

See  Sheriff 636 

PRIVILEGE. 

1.  Unlimited  power  of  Legislature  to  create  and  tax 134 

2.  Tax  on  liquor  dealers 134 

PRIVILEGED  COMMUNICATIONS. 

As  to  witnesses  testimony.     Sec  Slander,  r-4 146 

PROCESS. 

See  Notice,  1,2 278,  279 

PROMISSORY  NOTES. 
See  Bills  and  Notes. 

PROTEST. 

See  Notary  Public,  i,  2,3 201 

PROXIMATE  CAUSE. 

1.  Contributory  negligence  that  is 4S»     73 

2.  Contributory  negligence  that  is  not,  per  se 343 

PUBLIC  ADMINISTRATOR. 

See  Aministrator,  6,  7 634 

PUBLIC  POLICY. 

See  Contracts,  i-j ;    Wills,  i. 

PUBLIC  ROADS. 

Applicants  for,  must  give  bond  for  costs 155 

PURCHASER. 

See  Innocent  Purchaser, 

1.  At  sale  under  mortgage  for  one  secured  note  takes  cum  oncre 

as  to  other  notes 41 

2.  Of  crop  from  tenant,  subject  to  rent  lien,  liable  for  rent  to  land- 
lord, or  the  assignee  of  rent  note 519,   589 

RAILROADS. 

See  Carriers ;   Corporatiotts,  Private ;  Af aster  and  Servant ;  Neg- 
ligence. 

1.  Conductor  of  train  not  fellow-servant  of  telegraph  operator  .       73 

2.  Degree  of  care  due  to  servant,  on  board  train  to  receive  wages, 
same  as  that  due  passengers 343 

3.  When  alighting  from  moving  train  is,  and  is  not,  negligence,  343 
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4.  Exemption  of  property  from  taxation;  elevator,  etc '  438 

5.  Stock  subscriptions  to;  conditions  and  covenants  distinguished,   554 

REAL  ESTATE  BROKER. 
See  Brokers, 

RECITALS. 

See   Garnishment^  2 495 

Decree^  4 657 

RECORDS. 

See  Supreme  Court  Practice^  4 82 

Gtirnis/tmenty  /,  -?,  J 495,  496 

REDEMITION.  %     ' 

Lands  sold  to  pay  debts  of  an  estate  are  not  subject  to  redemption,  541 

REFORMATION. 

Of  written  contract.     See /:'e7V/<'«<-<*,  j;  I^ase^  2. 

REFUNDING  1U)NI)S. 

1.  Taken  by  administrator  of  next  of  kin  on  distribution  of  per- 
sonalty; effect  and  purpose  of. 539 

2.  Remedy  on 539 

RECilSTRATION. 

Of  general  assignment,  entire  and  perfect,  essential 22 

RELIEF. 

Not  granted  against  those  not  made  parties 541,  615 

REMAINDER  AND  REVERSION. 

1.  Upon  condition  and  not  void  for  remoteness 277 

2.  Devolution  of  shares  upon  death  of  original  devisees    ....  474 

3.  Limited  after  a  conditional  fee-simple  estate  valid 610 

RENTS  AND  PROFITS. 

1.  Exemption  of  rents  of  wife's  lands  from  husband's  debts  does 
not  affect  his  control  of  her  land 333 

2.  Purchaser  of  crop  from  tenant,  suljject  to  rent  lien,  is  liable  for 
the  rents  to  the  landlord,  or  his  assignee 519,  589 

REPEAL. 
Of  statute  by  re-enactment  of  the  law  on  its  entire  subject-matter,  523 
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REPLEVIN.  PAGE 

1.  Not  maintainable  by  a  riparian  owner  for  involuntary  deposit 
against  former  tinder  ibereof 14 

2.  Maintainable  by  commission  merchant  for  property  purchased 
with  money  advanced  by  him,  on  condition  title  was  to  remain 

in  him 355 

3.  Justice  may  give  judgment  against   unsuccessful  plafntiff  for 
any  sum  less  than  $i,ocx) 670 

RES  ADJUDICATA. 

1.  Must  in  equity  be  specially  averred 81 

2.  Not  well  pleaded  unless  former  proceedings  are  sufficiently  set 
out 81 

3.  Decree  of  Supreme  Court  overruling  demurrer  will  not  defeat 
trial  on  merits  on  subsequent  appeal 81 

RESULTING  TRUSTS. 

See  Trusts,  S,  6,  7,  8 376 

REVENUE. 

See  Taxation. 

REVERSAL. 

See  Supreme  Court. 

RIPARIAN   RIGHTS. 

As  to  log  deposited  by  high  water 14 

ROADS. 

See  Public  Roads. 

RULES  OF  COURT. 

See  Error,  Assignments  of. 

SALES. 

See  Brokers,  /,  2 ;  Mortgage,  /,  2,  j  ;  Purchaser,  i ;  Redemption. 

SALE  OF  LAND  TO  PAY  DEBTS. 
See  Administration,  i-g. 

SATISFACTION. 

Of  notes  due  to  an  estate  by  the  administrator 326 

SCIRE  FACIAS. 

Proper  remedy  on  refunding  bonds  taken  of  next  of  kin  by  an  ad- 
ministrator   540 
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SELLING  LIQUOR.  page 

Sec  Liquors. 

SEPARATE  ESTATE. 

Created  by  direct  gift  of  personalty  by  husband  to  wife 50 

SET-OFF. 

1.  Not  allowed  to  creditor  of  an  insolvent  estate  sued  for  a  trust 
fund 224 

2.  Statute  of  limitations  does  not  run  against  set-oflf  after  com- 
mencement of  the  original  suit 555 


SETFLEMENT. 

1.  Of  administrator  made  ex  parte  are  ox\\y  prima  facit  correct,  if 
that 326 

2.  Of  guardian ;  effect  of.     See  Guardian  and  Ward^  2 474 

SHAREHOLDER. 

See  Corporations^  Priz'ate. 

SHERIFF. 

De  facto ^  sureties  of  not  liable  to  the  de  jure  officer  for  fees,  etc., 

wrongfully  received  by  the  intruder 636 

SISTER  STATE. 

See  Limitations^  Statute  of;  Judicial  Notice. 

SLANDER. 

1.  Defamatory  statement  by  witness  in  his  testimony  only  con- 
ditionally privileged 146 

2.  Good  faith  and  want  of  malice  is  test  of  privilege 147 

3.  Defense  of  privileged  communications  may  be  made  either  un- 
der general  issue  or  by  special  plea 146 

4.  Privilege;  a  question  for  the  jury 146 

SPECIFIC  PERFORMANCE. 

Maintainable  upon  memorandum  of  sale  constituted  of  letters  .    .    663 

STARE  DECLSIS. 

Applied  in  overruling  recent,  and  adhering  to  the  older,  cases.  .      83 

STALE  DEMAND. 
See  Laches, 

STATE. 

I.  Not  liable  for  costs  of  criminal  proceedings  unless  by  express 
statute 208 
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2.   Not  liable  for  costs  of  a  felony  adjudged  in  first  instance  against 
the  prosecutor 208 

STATUTES. 

1.  Of  another  State.     See  Jmiidai  Notice 50 

2.  Giving  year's  support ;  accorded  liberal  construction  ....       59 

3.  **  Barber  Act"  unconstitutional  as  "class  legislation,"  and  for 
duplicity' 272 

4.  Repeal  of;  byre-enactment,  covering  its  entire  subject-matter,   523 

5.  Passage  of;     See  Constitutional  Lau\  S 732 

6.  Duty  of  Court  in  construction  of 676 

STATUTE  OF  FRAUDS. 
See  Frauds^  Statute  of, 

STATUTE  OF  LIMITATIONS. 
Sec  Limitations^  Statutes  of, 

STOCK  AND  STOCKHOLDERS. 
See  Corporations^  Private. 

SUBSCRIPTIONS. 

1.  Conditional  to  corporations  not  favored 554 

2.  Purchaser  of  stock,  without  notice,  not  liable  for  unpaid  sub- 
scription price 252 

SUNDAY. 

Act  prohibiting  barbering,  etc.,  on  Sunday,  is  unconstitutional.    .     272 

SUPREME  COURT. 

1.  Has  power  to  prescribe  rule  requiring  assignments  of  error  .  37,  500 

2.  Will  not  entertain  application  by  non-resident  for  leave  to  de- 
fend after  its  final  decree 278 

3.  Application  of  stare  decisis  by ^^ 

SUPREME  COURT  PRACTICE. 
In  General. 

1.  Assignments  of  error  must  be  specific  and  intelligible.    .    .  37,   500 

2.  Judicial  notice  of  statutes  of  another  State  not  taken,  when  .       50 

3.  Decree  overruling  demurrer;  effect  of,  on  second  appeal  .    .    .      81 

4.  Records  of,  used  as  evidence  in  lower  Court,  must  be  copied 
into  transcript,  when 82 

5.  Case  reversed  on  Judge's  finding  for  improper  exclusion  of 
evidence,  will  be  remanded 182 
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Will  Reverse. 

1.  Judges  finding  disclosing  material  error  of  law  ........       14 

2.  For  admission  of  self-serving  declarations 343 

3.  For  excessive  verdict ;  $12,000  against  a  railroad 344 

4.  A  garnishment  judgment,  not  supported  by  the  original  record,  496 

5.  For  remarks  of  Judge  to  jury 537 

Will  not  Reverse. 

1.  On  questions  not  raised  below 32 

2.  For  immaterial  errors 393 

SURETYSHIP. 
See  Sheriff. 

TAXATION. 

1.  Exemption  of  articles  manufactured  out  of  produce  of  this 
State  does  not  exempt  their  sale 134 

2.  Tax  on  liquor  dealers ;  seller  of  home-made  wine  liable  for  .     134 

3.  City  water  works  used  exclusively  for  public  purposes  are  ex- 
empt      .    .    213 

4.  Charier  exemption  of  railroad  property,  elevators,  etc  ....  438 

5.  Exemption  of  bank  property ;  real  estate,  etc 615 

6.  Charter  exemptions  are  valid  contracts,  when 614 

7.  Assessment  of  bank  stock  ;  how  made 615 

8.  Taxpayer's  remedy  against  illegal  taxes;  State  and  county  .    .  213 

TELEGRAPH  COMPANY. 

1.  Operator's  mistake  causing  injury  to  a  train  conductor  ....      73 

2.  Operator,  the  superior  of  the  conductor 73 

3.  Liable  to  party  to  whom  message  is  sent  for  delay  in  its  trans- 
mission, causing  damages 695 

4.  Measure  of  damages  for  negligence  in  sending  telegram  .    .    .    695 

TENANCY. 

See  Ijindlord  atid  Tenatit. 

TITLE. 

Parol  reservation  of,  valid 355 

TRANSPORTATION  COMPANIES. 
See  Carriers^  of  Freight. 

TRANSCRIPT. 

.See  Supreme  Court  Practice^  4. 
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TRIAL.  PAGE 

1.  Judge's  finding  reversed  for  error  of  law 14 

2.  For  exclusion  of  evidence  and  case  remanded 182 

TRUST  DEED. 

See  Mortgages. 

TRUSTS. 

See  Set-off^  /. 

1.  Husband's  note  to  wife  is  a  valid  declaration  of 50 

2.  Estate  taken  and  held  by  trustee  ;  general  rule 82 

3.  Case  of  a  valid  active  trust  created  by  will,  duly  recorded  for 
support  of  persons  sui  Juris      82,  83 

4.  Relation  of  landlord  and  tenant  is  not  one  of  trust 642 

5.  Resulting  trust —  Quantum  of  proof 376 

6.  — Must  arise  eo  instanti  with  passing  of  title 376 

7.  — Prior  and  subsequent  facts ;  their  effect 376 

8.  — Raised  on  circumstantial  evidence  alone 37^ 

ULTRA  VIRES. 

See  Corporations^  Prii'aie^  j,  4. 

UNDUE  INFLUENCE. 

See  Husband  and  Wife^  j  ;    Wiils^  j. 

VENDOR  AND  VENDEE. 

See  Purchaser ;  Innocent  Purchaser. 

1.  Vendee  affected  with  constructive  notice  of  lien,  when  ....    383 

2.  Vendee's  possession  not  adverse  until  disclaimer  and  notice  to 
lien-holder   .  • •    .    383 

3.  Liability  of  vendor  to  broker,  who  contracts  to  sell  his  lands, 

for  commissions 566,  ^83 

4.  Memorandum  of  sale.     See  Frauds^  Statutes  of^  i^  2 663 

VERDICT. 

1.  Excessive;  $i2,ocx)  for  personal  injuries 344 

2.  Induced  by  remarks  of  judge 537 

WAIVER. 

1.  Of  homestead.     See  Homestead,  1,2 451 

2.  Appearance  and  answer  of  garnishee  is  no  waiver  of  the  pro- 
ductiomof  the  original  record 496 

WAREHOUSEMAN. 

See  Commission  Merchants,  ^ 

61 
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WIFE.  PAGE 

Sec  Husband  and  Wife. 

WILLS. 

1.  A  devise  creating  a  valid  active  trust  for  person  sui  juris ^  and 
excluding  his  creditors 82 

2.  Intention  rules  in  construction  of  wills 82 

3.  Undue  influence  of  wife;  of  mistress 173 

4.  Republication  of;  by  destruction  of  later  inconsistent  will,  with 
intent  to  make  a  new  one 174 

5.  Devise  not  void  for  remoteness,  though  "unborn  child  of  an 
unborn  child  "  may  take  under  it        277 

6.  Bill  for  construction  of ;  not  a  proceeding  i>i /rw 279 

7.  Charging  pecuniary  legacy  on  land  and  personalty  .  .    .   •     .    .    464 

8.  Providing  for  devolution  of  shares  on  deaih  of  original  devisees,  474 

WITNESS. 

See  Evidence. 

1.  Parties  as  witnesses  ^t.neT2\\y 168-171,   259,  355,  472 

2.  Surviving  partner  incompetent 161 

3.  Stockholder  competent 355 

4.  Defendant  in  criminal  case  competent,  though  infamous  .    .    .  472 

5.  But  may  be  impeached  as  other  witnesses 472 

6.  Defamatory  statements  of,  only  conditionally  privileged  .    .    .  146 

7.  Exception  in  statute  making  parties  and  persons  in  interest  par- 
ties, applies  only  to  parties 355 

YEAR'S  SUPPORT. 

1.  Statutes  providing  for,  liberally  construed   . 59 

2.  Must  be  preserved  by  administrator  for  minors  withot^t  guar- 
dian, though  not  assigned 59 


r 


ERRATA. 


1.  Page  171.  ** Morgan  r.  Pickard,  post^  p.  208,"  in  last  two  lines, 
should  read  Morgan  v.  Stale,  postf  p.  472. 

2.  Page  269.     In  Davis  v.  Mills  the  syllabus  should  read  : 

**A  witness  for  one  party,  absent  at  the  trial,  is  not  entitled  to  fees  for 
previous  attendance,  fo  he  taxed  as  costs  agamst  tJu  unstucessful  opposite 
party.'' 
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